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THE  LEGAL  RELATIONS  OP  PHOTOGRAPHS. 

Photography  is  not  only  an  interesting  art,  esthetically  con- 
sidered, but  it  is  capable  of  important  scientific  applications. 
The  public  are  familiar  with  its  employment  in  the  delineation  of 
anatomical  specimens  and  of  all  natural  historical  objects.  It  has 
also  long  been  used  for  the  purpose  of  identifying  criminals. 
These,  however,  are  but  a  few  of  the  many  applications  of  the  art, 
which  either  have  been  suggested  or,  as  civilization  progresses, 
will  be  made,  for  purposes  analogous  to  those  indicated  above, 
that  is,  either  to  transcribe  and  fix  for  the  information  of  scholars 
or  of  strangers  the  features  and  other  physical  peculiarities  of 
objects  or  persons  that  are  absent,  but  about  whose  identity  there 
is  no  question ;  or  to  aid  in  the  identification  of  things  or  persons 
present,  with  others  that  are  absent,  but  whose  photographs  are  at 
hand.  Thus — ^for  the  purpose  of  identification — an  English  law 
magazine  has  lately  proposed  that  there  should  be  appointed  a 
public  photographer,  whose  duty  it  should  be  to  take  and  register 
the  likenesses  of  all  persons  leaving  England,  and,  once  in  every 
five  years,  of  all  persons  residing  in  England — each  person,  with 
his  photograph  thus  taken,  to  deposit  also  his  autograph :  Solic. 
Jour,  and  Reporter,  for  June  27th  1868.  In  the  United  States, 
it  is  said,  the  directors  of  the  Park  Bank  of  New  York,  establishing 
regulations  for  their  new  safe-deposit  vaults,  have  adopted  the  idea 
of  identifying  each  holder  or  lessee  of  a  safe  by  his  own  cartMle- 
viflite  previously  taken  and  attached  to  his  own  folio  or  safe  nmn- 
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ber.  It  has  also  been  suggested  that  to  the  "paper"  of  every 
person  who  becomes  naturalized,  there  should  be  attached  his  pho- 
tograph, either  fastened  there  by  the  official  seal  of  the  judge  or 
commissioner,  or  taken  by  an  official  photographer  on  the  paper 
itself.  So,  for  the  other  purpose  indicated,  photography  has 
lately  been  employed  in  England  in  a  manner  equally  novel  and 
interesting.  Candidates  for  election  to  Parliament  have,  in  some 
instances,  it  is  said,  instead  of  resorting  to  personal  solicitation  of 
votes,  issued  addresses  containing,  besides  a  declaration  of  prin- 
ciples, photographic  likenesses  of  themselves.  These  all  seem  to 
be  practical  uses  of  the  art ;  but  others  may  be  imagined  of  both 
kinds  which  would  result  in  material  advantage  in  the  administra- 
tion of  justice  and  at  the  same  time  have  an  important  bearing  on 
the  spread  of  civilization. 

Thus — to  aid  in  the  identification  of  persons — ^the  endorsees  of 
drafts  or  letters  of  credit  might  be  required,  in  important  cases, 
to  exhibit  with  the  paper  they  hold  their  photographic  likenesses 
with  the  endorsements  under  which  they  claim  written  upon  their 
margins.  So,  a  party  seeking  a  divorce  from  an  absent  husband 
or  wife,  might  be  required  to  produce  their  marriage  certificate 
containing  the  photographic  likenesses  of  both,  taken  at  the  time 
of  the  marriage,  by  an  official  photographer ;  or  to  present  the 
photograph  of  the  person  from  whom  a  divorce  is  sought,  and 
prove  the  identity  aliunde.  So,  all  persons  enlisting  in  the  army 
or  navy  might  advantageously  be  photographed  by  an  official  pho- 
tographer ;  all  persons  travelling  as  agents  for  commercial  houses 
or  acting  otherwise  in  such  a  capacity  as  to  make  an  identification 
desirable  to  those  with  whom  they  act.  So,  for  the  purpose  of 
accurate  delineation,  many  new  uses  may  be  imagined.  Thus — 
not  to  mention  that  large  class  of  cases  in  which  the  art  might  be 
employed  with  great  advantage  in  describing  goods  and  chattels, 
and  even  real  estate,  to  persons  at  a  distance  with  whom  the 
owners  were  in  treaty  for  the  sale  of  them — in  all  cases  in  our 
courts  where,  as  in  chancery  causes,  the  depositions  of  witnesses 
not  present  are  read,  it  would  aid  much  in  weighing  their  testi- 
mony, if  their  photographs  were  appended  to  their  depositions. 
An  official  photographer  might,  on  the  suggestion  of  counsel,  be 
present  and  take  the  likenesses  of  each  witness,  if  desired,  not 
only  in  his  tranquil  moods,  but  in  moments  of  excitement  or  of 
embarrassment  under  cross-examination — the  artist  and  his  appa- 
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ratus  being  so  placed,  perhaps,  as  not  themselves  to  be  a  cause  of 
trepidation.     The  same  advantage  would  follow  from  the  accurate 
presentment  of  the  moral,  as  determinable  from  the  physical, 
qualities  of  witnesses,  by  photography,  in  many  cases  tried  on 
appeal,  where  the  result  depends  on  the  testimony  of  witnesses 
not  present.     So,  where  questions  arise  at  Nisi  Prius  as  to  the 
genuineness  of  the  alleged  handwriting  of  a  party,  and  the  case 
is  appealed,  the  difficulty  of  presenting  the  supposed  spurious 
paper  to  the  appellate  court  would  be  obviated  by  using  a  photo- 
graphic copy.     So,  where  an  issue  is  made  up  as  to  the  validity 
of  a  will — ^the  will  being  contested  on  the  ground  of  want  of  tes- 
tamentary capacity,  from  imbecility,  insanity,  &c.,  it  cannot  be 
doubted  that  material  aid  in  arriving  at  a  just  result  might  be 
derived  from  ft  photograph  of  the  testator,  taken  by  an  official 
artist,  in  the  act  of  signing  the  will,  in  the  presence  of  the  attest- 
ing witnesses.     So,  where  a  homicide  has  been  committed,  it  is 
always  important  to  ascertain  as  well  the  condition  of  the  body 
when  discovered  as  its  position  or  relation  to  surrounding  objects. 
In  trials  for  murder  or  manslaughter,  much  time  is  very  properly 
occupied  in  determining  these  circumstances  from  the  imperfect 
and  conflicting  statements  of  witnesses,  or  from  the  rude  plans 
and  drawings  of  such  artists  as  may  be  in  the  vicinity.     It  is 
obvious  that  were  there  an  official  photographer  charged  by  law 
with  the  duty  of  taking  views  of  the  body  and  its  surroundings  in 
every  case  of  homicide,  and  were  it  made  the  duty  of  the  police 
or  other  executive  authorities,  before  any  change  in  the  condition 
or  relations  of  the  body  has  taken  place,  to  cause  the  official  pho- 
tographer to  be  present  for  the  purpose  indicated,  the  ascertain- 
ment of  the  facts  relating  to  the  killing  would  be  much  facilitated. 
And  particularly  would  this  be  the  case  were  the  same  precaution 
taken  whenever  any  person  is  arrested  charged  with  the  crime, 
and  the  accused  is  to  undergo  the  ordeal  of  a  public  interrogation 
before  a  magistrate  or  by  the  officers  in  charge.    The  official  artist 
would  preserve  the  lineaments  of  guilt  or  innocence  as  presented 
when  the  nature  of  the  charge  was  communicated  to  the  prisoner, 
and  his  protestations  of  innocence  were  uttered.     I  shall  mention 
but  a  single  other  case  in  which  the  art  might  be  similarly  em- 
ployed, and  that  is,  where  affrays  or  riots  occur  in  large  cities. 
The  Emperor  Napoleon  is  said  to  have  so  reconstructed  the  city 
of  Paris,  that  there  is  no  street  or  avenue,  which  could  be  barri- 
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cadcd  in  case  of  a  revolt  of  his  subjects,  that  cannot  now  be  swept 
by  his  batteries.  So,  it  is  not  unreasonable  to  suppose,  that  when 
the  art  of  photography  is  perfected,  the  streets  and  alleys  of  our 
great  cities  will  be  swept  by  photographic  batteries,  so  located  as 
to  take,  from  many  points  of  view  at  once,  the  likenesses  of  per- 
sons engaged  in  disturbing  the  peace,  for  use  in  subsequent  legal 
examinations.  The  details  of  the  process,  including  the  collateral 
incidents  which  science  may  devise  to  render  it  effective,  such  as 
lights  thrown  upon  the  mob  to  bring  into  relief  in  the  night  or  in 
cloudy  weather  the  individuals  composing  it,  I  shall  not  attempt 
to  give.  That  is  the  business  of  those  charged  with  the  improve- 
ment of  photography.  All  I  affirm  is,  that  the  art  is  capable  of 
such  an  extension ;  and  I  need  not  add  that  to  apply  it  thus  suc- 
cessfully would  be  of  advantage  in  the  administrafrtion  of  justice 
equal  to  that  which  resulted  from  the  employment  of  street-lamps 
in  cities— one  of  the  most  efficient  causes,  as  historians  admit,  of 
the  diminution  of  crime  and  of  the  consequent  advance  of  civili- 
zation, that  have  ever  existed. 

The  principal  object  of  this  paper,  however,  is,  to  determine 
the  evidentiary  rank  of  the  products  of  the  photographic  art.  Is 
a  photograph,  considered  as.  a  narration  or  delineation  of  facts,  a 
piece  of  hearsay,  or  of  original  and  direct,  evidence?  Let  us 
look  at  it  as  employed  for  each  of  the  two  purposes  indicated, 
that  is,  first,  for  that  of  identification,  and,  secondly,  for  that  of 
mere  delineation  of  features  or  qualities.  Before  proceeding  to 
do  this,  with  respect  to  the  former,  we  must  determine  what  is 
involved  in  the  process  of  identification  of  a  person  or  thing  as 
ordinarily  effected  in  a  court  of  justice.  In  identifying  a  person 
a  witness  is  produced  and  required  to  compare  the  person  pre- 
sented for  identification  with  him  with  whom  he  is  sought  to  be 
identified,  as  the  latter  remains  pictured  in  the  witness's  mind ; 
that  is,  with  the  conception  or  image  of  him  existing  in  his  ^^  mind's 
eye."  So,  if  the  identification  be  of  one  physical  object  or  place 
with  another ;  the  same  act  of  comparison  of  the  thing  presented 
with  a  mere  mental  image  or  idea  of  it,  is  required  of  the 
witness. 

Now,  let  us  suppose  a  photograph  to  be  employed  for  the  same 
purpose:  a  witness — he  may  be  an  expert — ^would  be  asked  to 
compare  the  person  proposed  with  a  likeness  or  image  of  him 
formed,  not  by  the  mysterious  operation  of  vital  laws  and  forces 
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but  by  the  subtle  actions  of  chemical  agencies ;  formed,  too,  not 
in  the  brain  or  upon  the  retina  of  the  eye  of  the  witness,  but 
upon  the  equally  faithful  and  far  more  durable  tablet  used  by  the 
photographer.  The  question  is,  are  these  processes  so  far  iden- 
tical as  to  entitle  the  corresponding  steps  in  both  to  the  same  rank 
as  evidence. 

The  process  is,  doubtless,  in  one  respect,  more  complex,  when 
conducted  with  than  without  the  use  of  the  photograph.  Without 
it  the  image  which  forms  the  standard  of  comparison  is  one  created 
in  the  brain  of  a  person  who  stands  at  once  as  photographer  and 
identifying  witness ;  with  it,  the  photographer  or  other  person 
vouching  for  the  genuineness  of  the  photograph,  and  the  witness 
making  the  comparison,  would  commonly  be  different  persons,  and 
the  image  a  tertium  quid^  extraneous  to  both. 

This  disadvantage,  however,  is  compensated  for  by  the  greater 
certainty,  when  the  photograph  is  employed,  that  the  image  form- 
ing the  standard  of  comparison  is  neither  a  compliment  nor  a 
caricature.  The  photographic  apparatus  never  intentionally 
falsifies  nor  do  its  products  ever  so  fade  as  to  distort  the  image 
they  present,  as  do  the  figures  of  things  committed  to  the  treach- 
erous memory  of  men.  The  comparative  certainty  of  the  two 
processes  may  be  inferred  from  a  single  example.  The  heir  to  an 
estate  has  been  a  long  time  missing.  A  photographic  likeness  of 
him,  as  he  was  about  the  time  of  his  disappearance,  is  preserved. 
A  person  presenting  himself  and  claiming  the  inheritance,  an  issue 
is  made  up  to  determine  whether  he  is  the  true  heir  or  not.  Wit- 
nesses speaking  to  his  identity  must  rely  wholly  upon  their  recol- 
lections of  what  he  was  when  they  last  saw,  or  used  to  sec,  him — 
a  method  involving  every  kind  and  degree  of  error  to  which  the 
human  mind  is  subject.  Let  witnesses,  now,  be  shown  a  photo- 
graphic likeness  of  him,  proved  to  be  genuine,  and  be  required 
with  it  to  compare  the  person  proposing  himself  for  identification, 
and  the  sources  of  error  would  be  sensibly  diminished.  Others, 
it  is  true,  might  exist,  peculiar  to  this  mode  of  identification,  by 
which  the  balance  might,  in  a  measure,  be  restored.  Thus,  the 
fact  that  the  comparison  would  be  of  a  living  person,  whose  face 
might  present  many  different  phases  in  as  many  seconds,  with  a 
lifeless  image,  in  which  there  may  have  been  fixed  by  the  imper- 
fect methods  of  the  art,  a  fleeting  or  unusual  expression  of  its 
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original,  or  a  sheer  vacuity  of  features  without  expression,  would 
certainly  tend  to  restore  it. 

Without  stopping  to  insist,  on  the  other  hand  again,  on  what  is 
very  evident,  that  the  memory  of  features  and  of  delicate  shades 
of  expression  is  never  perfect,  and  is  often  very  defective,  and 
that,  during  the  lapse  of  years,  such  changes  of  feature,  com- 
plexion, or  expression  may  have  occurred  as  to  put  at  fault  those 
whose  memory  of  faces  is  best,  I  will  observe  that  it  is  not  so 
much  my  purpose  to  strike  a  balance  of  advantages  between  the 
two  methods  of  identification,  as  to  ascertain  their  relative  rank 
as  evidence,  leaving  the  weight  of  each  to  be  determined  as  in 
other  cases. 

The  testimony  of  a  witness  comparing  a  person  present  with  the 
remembered  image  of  a  person  absent,  is,  in  all  its  parts,  original  evi- 
dence. Ought  we  to  rank  as  secondary  evidence  either  of  the  three 
elements  of  the  process  of  identifying  a  person  by  his  photograph, 
which  follow,  namely,  !•  The  establishment  by  proof  of  the  genu- 
ineness of  the  photograph ;  2.  The  statement  or  narration  of  facts 
made,  if  I  may  so  say,  by  the  picture  itself;  and,  3.  The  comparison, 
by  witnesses,  or  by  a  jury  directly,  of  the  person  offering  himself, 
with  that  picture  ? 

At  first  view,  doubtless,  a  photograph  seems  a  mere  piece  of 
hearsay  evidence.  It  is  what  the  witness  vouching  for  its  genu- 
ineness says,  the  photographic  apparatus,  acting  in  conjunction 
with  sunlight  and  chemical  reagents  at  the  time  of  taking  it, 
affirmed  to  be  an  accurate  likeness  of  the  person  who  sat  for  it.  It 
differs  from  hearsay,  however,  in  one  essential  particular ;  it  is 
wholly  free  from  the  infirmity  which  causes  the  rejection  of  hear- 
say evidence,  namely,  the  uncertainty  whether  or  not  it  is  an  exact 
repetition  of  what  was  said  by  him  whose  testimony  is  repeated  by 
the  witness.  In  the  picture  we  have  before  us,  at  the  trial,  pre- 
cisely what  the  apparatus  did  say.  Its  language  is  repeated  to 
us,  syllable  for  syllable.  Disclaiming  any  knowledge  as  to  the 
name  or  identity  of  the  original,  the  apparatus  says : — "  His  fea- 
tures, size,  shape,  apparel,  and  surroundings  were  so  and  so.'' 
The  vouching  witness  completes  the  narration  thus  left  imperfect 
by  locating  and  naming  the  person  whose  picture  it  is,  and  this 
latter,  all  will  agree,  is  original  evidence.  Is  not  that  of  the  pic- 
ture equally  original  ?  Or,  if  a  difference  exist,  should  we  not 
give  the  greater  credence  to  the  photograph,  whose  testimony,  we 
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know,  is  perfectly  truthful  and  generally  commensurate  with  the 
fact,  while  that  of  the  vouching  witness,  and  also  of  the  witness 
called  to  speak  to  the  question  of  identity,  may  be  mistaken  or 
perjured  ? 

If  any  one  supposes  that  when  a  photograph  is  used  to  aid  in 
the  identification  of  persons,  the  evidence  is  less  entitled  to  rank 
as  original  evidence,  than  that  of  a  witness  identifying  a  person 
by  comparison  with  an  image  in  the  witness's  mind,  let  him  analyze 
the  process  in  the  latter  case.  To  make  such  a  comparison,  the 
witness  must  first  recall  an  image,  formed,  perhaps,  years  before, 
on  the  retina  of  his  eye,  by  the  natural  processes  involved  in  the 
act  of  vision ;  and  then,  with  this  image,  compare  the  person  pro- 
posed. Is  the  faculty  of  vision  never  at  fault  ?  May  not  the 
person  seeing  be  mistaken  in  supposing  it  was  A.,  rather  than  B., 
\^hom  he  saw,  even  when  the  image  is  recent ;  much  more,  when 
it  is  ancient  and  faded,  from  the  imperfection  of  his  memory  ? 
If,  on  the  other  hand,  we  feel  such  a  degree  of  confidence  in  the 
accuracy  of  the  representations  made  by  the  eye,  notwithstanding 
the  many  sources  of  error  to  which  vision  is  subject,  that  we 
accord  to  the  evidence  in  question  the  rank  of  original  evidence, 
why  should  we  rely  less  confidently  on  the  trustworthiness  of  pho- 
tographic testimony,  which  is  free  not  only  from  all  moral  bias, 
but  from  nearly  every  conceivable  physical  cause  of  error  ?  We 
know  that  the  photograph  vis  not  the  work,  in  any  respect  affecting 
its  truthfulness,  of  a  human  brain,  but  of  natural  forces,  which, 
experience  teaches,  generally  speak  the  truth  without  flattery  or 
detraction.  If  I  am  correct  in  this,  a  photograph,  proved  to  be 
that  of  a  person  absent,  is  that  person  himself,  precisely  as  he 
exists  in  the  article  of  vision — ^is,  therefore,  direct  and  original  evi- 
dence of  the  kind  of  man  he  was.  So,  of  the  photographic  like- 
ness of  any  natural  object  or  place.  When  shown  to  be  the  pho- 
tograph of  the  place  or  object,  it  is  original — that  is,  legally 
speaking,  the  best— evidence  of  its  features  and  relations ;  as  much 
so  as  the  testimony  of  a  witness  speaking  from  memory  of  the 
same  features  and  relations.  And,  in  general,  whenever  the  art 
of  photography  is  employed  to  delineate  for  the  information  of 
others  the  features  and  expression  of  a  person,  or  the  condition 
and  relations  of  an  object,  whose  identity  is  not  in  question.  Its 
products  are  so  veracious  as  to  entitle  them  to  rank,  not  as  hear- 
say or  secondary,  but  as  original,  evidence.     How  important  this 
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is,  practically,  may  be  seen  from  the  example  given  above  of  a 
photograph  taken  of  a  body  and  its  surroundings  after  a  homicide 
has  been  committed.  If  the  picture  is  secondary  evidence,  it 
could  not  be  offered,  whilst  there  were,  as  there  always  would  be, 
witnesses  who  could  speak  of  those  circumstances  from  their  own 
knowledge,  since  their  testimony  would,  in  law,  be  the  best  evi- 
dence. On  the  contrary,  the  really  best  evidence,  as  every  one 
must  perceive,  would  be  that  given  by  a  photograph.  Its  testimony 
in  relation  to  the  enumeration  and  grouping  of  details,  would  be 
perfectly  exact ;  and,  in  relation  to  their  perspective,  and,  often, 
to  their  coloring,  it  would  be  nearly  so.  This  use  of  the  art, 
however,  having  a  less  intimate  connection  than  the  other  with  the 
administration  of  justice,  I  shall  not  dwell  further  upon  it  in  this 
relation.  As  furnishing  a  cause  of  action  in  suits  for  damages, 
but  one  or  two  cases  occur  to  me.  One  would  be,  when  a  photo- 
graph clandestinely  ^aken,  and  representing  its  original  in  a 
ridiculous  light,  or  publishing  his  personal  defects,  should  be 
uttered  maliciously,  to  his  damage.  Such  a  picture  would  doubt- 
less be  a  libel  in  all  our  states,  and  particularly  in  those  in  which 
the  old  maxim,  "  The  greater  the  truth,  the  greater  the  libel,"  is 
still  in  force.  So,  if  a  likeness,  once  lawfully  taken,  were,  with- 
out permission,  to  be  multiplied  for  gain,  the  artist  reckoning  on 
the  beauty  or  distinction  of  the  original  for  an  extensive  sale,  it 
might  be  considered  whether  there  was  not  a  violation  of  a  sort  of 
natural  copyright,  possessed  by  every  person  of  his  or  her  own 
features,  for  which  the  courts  would  be  bound  to  furnish  redress. 
If  the  newspapers  are  to  be  trusted,  a  case  of  the  kind  has  lately 
occurred  in  Europe.  An  artist  multiplied  the  likeness  of  a  lady 
of  high  rank  at  the  Austrian  court,  and  sold  the  copies  as  the 
photograph  of  some  notorious  woman  in  another  city.  Suit  was 
brought  by  the  injured  lady  and  a  judgment  recovered.  What 
was  the  ground  or  the  nature  and  extent  of  the  recovery,  we  are 
not  told.  Special  damage  may  have  formed  the  basis  of  it ;  but 
it  cannot  be  doubted,  that  had  there  been  none,  her  right  to  con- 
trol the  market  of  her  own  beauty  could  not  have  been  denied 
her  by  any  court,  and  that  she  must  have  recovered  on  the  ground 
that  that  right  had  been  infringed,  if  on  no  other. 

J*      A.9      J. 
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RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Errors  of  ConnectunU. 

TIIELUS  TODD  and  Others  v.  WILLIAM  P.  AUSTIN  and  Others. 

The  Act  of  1864,  known  as  tho  Flowage  Act  (Key.  of  1866,  p.  89),  is  not 
unconstitational.  The  decision  to  this  effect  in  Olmstead  v.  Camp,  33  Conn.  R. 
532,  confiimed  upon  full  argument. 

It  is  no  objection  to  proceedings  under  the  Flowage  Act,  that  the  mill  is  not  on 
the  same  tract  of  land  upon  which  the  dam  is  sought  to  be  erected,  and  that  land 
belonging  wholly  to  other  parties  lies  between. 

Where  the  petitioners  had  called  on  two  landowners  to  state  on  what  terms  each 
would  allow  his  land  to  be  flowed,  and  one  had  declined  to  give  any  answer  and 
the  other  had  demanded  more  than  the  petitioners  were  willing  to  give,  it  was  held 
to  be  a  case  where  the  parties  were  ^'  unable  to  agree  as  to  the  damages  to  be 
paid,''  within  the  meaning  of  the  statute. 

Where  the  committee,  upon  a  petition  for  authority  to  raise  an  existing  dam  to 
a  greater  height,  in  their  report  stated  the  authorized  height  merely  as  so  much 
additional  height  to  the  existing  dam,  it  was  held  that  they  had  fixed  the  height 
with  sufficient  certainty. 

The  provision  of  the  state  constitution  (Art.  1,  §  11),  that  private  property 
shall  not  be  taken  for  public  use  without  jusi  compensation,  is  not  to  be  regarded 
as  a  grant  of  power  to  the  legislature,  but  as  a  restriction  upon  the  exercise  of  the 
right  of  eminent  domain  already  existing.     [Butler  and  Carpenter,  JJ.] 

The  legislature  may  lawfully  grant  rights  of  easement  to  individuals  or  corpora- 
tions to  enable  them  to  erect  and  operate  structures,  if  the  result  of  their  operation 
is  the  production  of  an  article  or  thing  intended  to  bo  furnished  or  sold  to  the 
public  for  a  beneficial  use,  and  to  supply  their  reasonable  wants.  [Butler  and 
Carpenter,  JJ.] 

Petition  under  the  Flowage  Act,  praying  for  authority  to  raise 
a  mill-dam  above  its  existing  height,  and  for  the  assessment  of 
damages  to  the  several  respondents,  whose  lands  would  be  over- 
flowed thereby.  There  were  three  petitioners,  and  the  petition 
alleged  that  they  were  severally  the  owners  of  mills  on  Stony 
Brook,  running  out  from  Paug  Pond,  and  that  all  their  mills  were 
supplied  with  water  from  the  pond,  the  dam  being  situated  at  the 
outlet  of  the  pond.  Tho  petition  was  brought  to  the  Superior 
Court  in  New  Haven  county,  and  was  referred  to  a  committee, 
under  the  statute,  who  reported : — 

That  the  flowing  of  the  land  would  be  of  public  use ;  and  the 
height  to  which  the  dam  might  be  built  by  the  petitioners  to  be 
"  such  a  height  as  will  raise  the  water  of  Paug  Pond  three  feet 
above  the  height  to  which  the  waters  of  the  pond  would  be  raised 
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by  the  dam  as  it  stood  at  the  date  of  the  petition,  namely,  on  the 
23d  day  of  February  1865." 

The  committee  then  assessed  the  damages  of  the  respondents, 
and  further  reported : — 

'^  That  the  dam  is  situated  on  a  piece  of  land  belonging  to  the 
petitioners,  separated  from  each  of  the  pieces  of  land  on  which 
the  water-mills  and  manufacturing  establishments  of  the  petitioners 
are  situated,  by  several  intervening  pieces  of  land  belonging  to 
several  and  different  owners,  and  not  belonging  to  the  petitioners 
or  any  of  them." 

Tiie  respondents  excepted  to  the  report,  because  the  dam  is  not 
situated  on  the  same  land  upon  which  any  of  the  water-mills 
mentioned  in  the  petition  are  located ;  because  testimony  that  the 
flowing  of  the  lands  in  the  manner  proposed  would  be  of  public 
use  was  inadmissible,  and  the  committee  were  not  authorized  to 
inquire  whether  or  not  it  would  be  of  public  use  to  flow  said  lands 
by  means  of  a  dam  erected  upon  land  no  part  of  which  was  con- 
nected with  or  attached  to  the  land  upon  which  any  one  of  the 
water-mills  mentioned  in  the  petition  was  located ;  because  the  act 
under  which  the  proceedings  were  had  is  unconstitutional,  and 
because  the  finding  and  report  of  the  committee  are  indefinite, 
vague,  and  uncertain,  and  not  in  conformity  with  the  requirements 
of  the  statute,  and  do  not  show  with  Certainty  the  height  to  which 
said  proposed  dam  may  be  raised,  nor  will  the  record  show  with 
certainty  the  matter  attempted  to  be  determined. 

The  respondents  also  filed  an  answer,  denying  that  the  erection 
of  said  dam  is  or  will  be  of  or  for  public  use ;  and  moved  that  the 
court  shall  inquire  for  itself  whether  the  erection  of  said  proposed 
dam  is  or  will  be  of  or  fox  public  use. 

The  Superior  Court  (Pardee,  J.)  overruled  the  exception, 
accepted  the  report,  and  decreed  accordingly. 

With  regard  to  the  raising  of  the  dam  being  of  public  use,  the 
court  found  ^'  that  the  raising  of  said  dam  in  the  manner  and  to 
the  extent  recommended  in  the  report  of  said  committee,  will 
furnish  such  increased  quantity  of  water  for  the  use  of  the  several 
mills  on  Stony  Brook,  which  are  described  in  detail  in  said  peti- 
tion, as  will  enable  the  owners  thereof  to  operate  them  during 
portions  of  the  year  in  which  they  cannot  now  be  operated  by 
reason  of  an  insufficient  supply  of  water,  and  will  thus  increase 
the  power,  value,  and  usefulness  of  said  several  mill  privileges, 
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and  therefore  is  of  public  use ;  wliich  fact  is  found  upon  evidence 
the  whole  of  which  was  objected  to  by  the  respondents." 

With  regard  to  the  parties  being  unable  to  agree  as  to  the 
damages  to  be  paid,  the  court  found  that  the  petitioners,  prior  to 
the  bringing  of  the  petition,  asked  the  respondents,  William, 
Joel,  and  Horace  Austin,  to  state  the  price  for  which  they  would 
convey  to  them  the  right  to  flow  so  much  of  their  land  as  would  ' 
be  covered  by  water  in  consequence  of  raising  the  water  in  the 
pond  to  the  various  heights  of  two,  three,  and  four  feet  above 
the  point  to  which  it  could  be  raised  by  the  dam  then  existing  at 
the  outlet  of  the  pond ;  in  reply  to  which  they  stated  certain  terms 
which  the  petitioners  were  unwilling  and  refused  to  accept ;  and 
these  respondents  made  no  other  proposition.  Also  that  the  peti- 
tioners applied  to  the  respondent  Elliott  to  state  to  them  the  price 
for  which  he  would  convey  the  right  to  flow  his  land,  by  raising 
the  water  in  the  pond  three  feet  higher  than  it  could  be  raised  by 
the  dam  then  existing ;  to  which  he  declined  to  make  any  answer. 
The  court  thereupon  found  that  the  petitioners  were  unable  to 
agree  with  the  respondents,  or  either  of  them,  as  to  the  damage, 
or  as  to  the  judgment  that  should  be  rendered. 

The  respondents  brought  the  record  before  this  court  by  a 
motion  in  error. 


r.  B.  ffarrison  (with  whom  were  Blackman  and  MlioU)j  for 
the  plaintifis  in  error. — 1.  The  Flowage  Act  is  unconstitutional. 
It  is  not  within  the  constitutional  power  of  the  General  Assembly 
to  authorize,  directly  or  indirectly,  one  man  to  take  and  appro- 
priate to  his  private  use  (either  with  or  without  compensation)  the 
property  of  another :  Varich  v.  Smithy  5  Paige  137,  159 ;  Mat- 
ter of  Albany  Street^  11  Wend.  148;  Wilkinson  v.  Lelandy  2 
Peters  627 ;  May  v.  Cohoea  Co,,  3  Barb.  47 ;  Hartwell  v.  Arm- 
strong, 19  Id.  166;  West  River  Bridge  v.  Dix,  6  How.  544 
Bradley  v.  N,  York  afid  N,  Haven  Railroad  Co.,  21  Conn.  305 
Norwich  Q-as  Light  Co.  v.  Norwich  City  Q-as  Co,,  25  Id.  19,  88 
Woodruff  V.  Neal,  28  Id.  169 ;  Taylyr  v.  Porter,  4  Hill  140 
Clack  V.  White,  2  Swan  640 ;  Sadler  v.  Langham,  34  Ala.  311 
Rardmg  v.  Goodlett,  3  Yerger  41;  Commonwealth  v.  Sawin,  2 
Pick.  648,  549 ;  Commonwealth  v.  Cambridge,  7  Mass.  158,  167 ; 
Constitution  of  Conn.,  Art.  1,  §§  8,  9, 11, 12,  21.  The  reasoning  by 
which  courts  in  certain  states  have  sustained  the  mill  acts  of  those 
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states  does  not  apply  in  support  of  this  law.  The  mill  acts  of 
Massachusetts,  for  instance,  rest  upon  peculiarities  of  the  common 
law  of  that  state  in  relation  to  the  rights  of  proprietors  of  land 
traversed  by  mill-streams — peculiarities  directly  in  conflict  with 
the  common  law  of  England  and  of  Connecticut:  Murdoch  v. 
Stickney^  8  Cush.  116 ;  Bates  v.  Weymouth  Iron  Co.,  Id.  548 ; 
Jordan  v.  Woodward,  40  Maine  322 ;  Williams  v.  School  District, 
33  Vt.  278 ;  Newcomb  v.  Smith,  1  Chandler  71 ;  Ingraham  v. 
Hutchinson,  2  Conn.  590 ;  King  v.  Tiffany,  9  Id.  168 ;  Budding- 
ton  V.  Bradley,  10  Id.  218 ;  Parker  v.  Ghiswold,  17  Id.  288 ; 
Thurher  v.  Martin,  2  Gray  394 ;  Thompson  v.  Crocker,  9  Pick. 
59 ;  Angell  on  Watercourses,  §  340. 

2.  At  any  rate,  the  act,  if  constitutional,  "  steps  to  the  verge 
of  the  constitutional  limit,**  and  must  be  construed  with  the  utmost 
rigor  against  those  who  try  to  seize  property  under  it,  and  in  favor 
of  those  whose  property  they  try  to  seize.  No  proceeding  under 
it  should  be  sustained  unless  it  is  brought  within  both  the  letter 
and  the  spirit  of  the  act:  Nichols  v.  Bridgeport,  23  Conn.  208 ; 
Jordan  v.  Woodtvard,  40  Maine  322 ;  Williams  v.  School  District, 
23  Vt.  278.  This  case  does  not  come  within  either  the  letter  or 
the  spirit  of  the  act.  The  act  provides  only  for  those  cases  where 
the  mill  and  the  dam  are  on  the  "same**  piece  of  land  and  under 
the  control  of  the  same  person.  It  does  not  authorize,  or  intend 
to  authorize,  any  petitioner  to  flood  the  land  of  a  respondent, 
except  in  a  case  where  the  petitioner  possesses  the  right  of  turn- 
ing to  some  use  the  privilege  seized  by  him  under  the  act.  If  the 
mill  is  separated  from  the  dam  by  land  not  owned  or  controlled 
by  the  petitioner,  then  the  petitioner,  after  raising  his  dam  to  the 
injury  of  the  respondent,  will  not  be  able  to  apply  to  his  mill  the 
water  thus  obtained.  The  words  "on  the  same,"  in  section  388, 
were  accordingly  introduced  for  the  express  purpose  of  preventing 
the  act  from  applying  to  cases  like  this :  Farrington  v.  Blish,  14 
Maine  423 ;  Murdock  v.  Stickney,  8  Cush.  117 ;  Bates  v.  Wey- 
mouth Iron  Co.,  Id.  552. 

3.  It  is  not  properly  found,  within  the  true  intent  of  the  require- 
ment of  section  388,  that  the  petitioners  could  not  "agree**  with 
the  respondents  "  as  to  the  damages  to  be  paid.** 

4.  The  record  does  not  "show  with  certainty  the  matter'*  that 
has  been  "  determined,*'  within  the  true  intent  and  meaning  of  the 
same  section. 
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Watr(m9  and  Rogers,  for  the  defendants  in  error. 

McCuRDY,  J. — The  principal  point  raised  in  this  case — the 
constitutional  question — was  decided,  after  full  consideration,  in 
the  case  of  Olmstead  v.  Camp,  33  Conn.  E.  632.  But  as  the 
question  was  one  of  great  interest,  and  it  was  suggested  that  new 
views  might  he  presented  bearing  especially  on  the  particular 
facts  of  this  case,  a  very  elaborate  argument  was  again  listen e<l 
to  by  the  court. 

It  was  claimed  that  in  Massachusetts,  where  the  flowage  laws 
were  said  to  have  originated,  and  where  they  have  been  more 
frequently  discussed  and  sustained  than  in  any  other  state,  prin- 
ciples in  relation  to  the  rights  of  mill-owners  and  riparian  pro- 
prietors have  been  recognised  as  a  part  of  their  common  law 
somewhat  different  from  those  which  exist  in  this  state  and  else- 
where. 

However  this  may  be,  we  do  not  understand  that  in  that  state, 
or  in  any  other  of  the  many  which  have  enacted  and  upheld  such 
laws,  their  defence  has  been  placed  upon  any  peculiarity  of  their 
common  law.  They  are  everywhere  justified  upon  the  broad 
ground  of  a  paramount  right  of  the  government  to  take  private 
property,  upon  making  compensation,  in  cases  of  necessity  or 
great  public  utility.  It  is  this  general  authority,  which,  in  the 
opinion  given  in  the  case  referred  to,  we  have  endeavoured  to 
explain  and  sustain  by  considerations  which  seemed  to  be  appro- 
priate.    We  see  no  occasion  to  change  the  views  then  expressed. 

But  it  is  urged  that  the  statute  provides  only  for  a  dam  to  be 
raised  on  the  land  of  the  mill-owner  or  that  of  another  by  his 
consent,  and  if  it  is  erected  on  the  land  of  the  mill-owner,  it  must 
be  on  the  identical  tract  on  which  the  mill  stands ;  and  it  appears 
in  this  case  that  the  dam  stands  on  a  lot  of  the  petitioners  sepa- 
rate from  the  mill-site ;  the  land  of  another  person  lying  between 
the  two  tracts.  We  are  unable  to  see  any  force  in  this  objection. 
The  object  of  the  clause  relied  on  is  to  require  that  the  dam  shall 
be  built  on  a  site  where  the  owner  has  a  right  to  place  it.  This 
right  may  result  from  his  own  ownership  or  from  an  agreement 
with  the  proprietor.  The  words  "  on  the  same"  refer  to  the  ante- 
cedents, "  his  own  land"  or  "  land  of  another."  There  is  no  con- 
ceivable reason  for  requiring  the  mill  and  the  dam  to  be  on  pre- 
cisely the  same  tract 
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The  respondents  further  object  that  it  does  not  sufiSciently 
appear  that  the  parties  were  not  able  to  agree  in  relation  to  the 
damages.  This  is  a  question  of  fact,  and  the  Superior  Court  has 
found  that  they  were  unable  to  agree.  If  it  were  proper  to  re- 
examine the  question,  yre  should  conclude  that  the  evidence 
abundantly  justified  the  finding.  The  petitioners  called  on  the 
respondents  to  state  their  terms  for  the  privilege  of  flowing.  One 
party  made  no  answer,  and  the  other  named  so  large  a  sum  that 
the  proposition  was  rejected. 

Another  objection  to  the  report  of  the  committee  is,  that  they  do 
not  establish  with  suflScient  certainty  the  height  to  which  the  dam 
may  bo  raised.  It  would  unquestionably  have'seemed  more  defi- 
nite if  they  had  established  the  height  by  marks  upon  a  rock,  or 
pillar,  or  some  other  permanent  object.  But  we  have  a  right  to 
presume  that  the  height  to  which  the  petitioners  were  entitled  was 
well  known  and  established  by  some  such  mark,  and  the  commit- 
tee, taking  that  for  their  basis,  allow  a  certain  number  of  additional 
feet. 

We  see  no  error  in  the  proceedings,  and  the  decree  is  affirmed. 

In  this  opinion  Park,  J.,  concurred. 

BuTLEE,  J. — I  was  fully  satisfied  at  the  conclusion  of  the  argu- 
ment in  Olmstead  v.  Oampj  33  Conn.  632,  that  the  flowage  law 
was  sustainable  upon  strict  and  recognised  principles  of  constitu- 
tional law ;  and  a  re-examination  of  the  question  has  confirmed, 
rather  than  shaken,  that  opinion. 

Like  every  other  question  of  constitutional  power  exercised  by 
the  legislature  under  our  state  constitution,  it  presents  itself  to 
the  mind  in  a  three-fold  aspect,  and  logically  involves  a  three-fold 
inquiry. 

First. — Whether  the  power  exercised  is  delegated  by  the  people 
to  the  legislature  in  and  by  the  constitution  specifically,  or  by  a 
general  grant  of  power  sufficiently  comprehensive  to  embrace  it. 

Second. — Whether  the  exercise  of  the  power  afl  exercised  con- 
flicts with  the  Constitution  and  laws  of  the  United  States,  or  with 
any  other  provision  of  the  constitution  of  this  state.     And, 

Third. — ^Whether  the  exercise  of  the  power  in  the  particular 
ease  and  manner  is  contrary  to  natural  justice.  For,  as  it  is  to  be 
conclusively  presumed  that  the  people,  while  possessing  the  power, 
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would  not  have  exercised  it  contrary  to  that  fundamental  principle 
of  the  social  compact,  it  is  in  like  manner  to  be  presumed  that 
they  did  not  intend  to  delegate  and  have  not  delegated  the  power 
80  to  exercise  it  to  the  legislature.  An  unjust  use  of  the  power 
is  therefore  an  abuse  of  it  and  void. 

We  come  then  to  the  application  of  these  inquiries  to  the  case 
in  hand.  And  first, — ^What  is  the  power  which  has  been  exer- 
cised, and  is  it  delegated  in  the  Constitution  ? 

The  power  exercised  is  the  right  of  eminent  domain,  which  is 
a  part  of  the  legislative  power,  and  is  unquestionably  delegated 
in  the  1st  clause  of  the  3d  article  of  the  Constitution.  This^ 
right  is  a  paramount  right  attached  to  every  man's  land,  and  he 
holds  it  subject  to  its  exercise.  Bouvier  defines  it  to  be  the  right 
which  the  people  or  government  retain  over  the  estates  of  indi- 
viduals to  resume  the  same  for  public  use ;  and  that  definition  is 
su£Sciently  comprehensive  and  in  accordance  with  the  authorities. 

2.  The  law  in  question  does  not  conflict  with  the  Constitution 
or  laws  of  the  United  States,  or  any  provision  of  the  constitution 
of  this  state.  There  is  a  clause  in  the  bill  of  rights  requiring 
just  compensation  to  be  made  when  the  power  is  exercised,  and 
as  a  condition  of  its  exercise.  Much  misconception  has  prevailed 
in  relation  to  the  nature  of  that  clause,  but  it  is  simply  a  condition 
attached  to  the  exercise  of  the  right  of  eminent  domain.  It  does 
not  purport  to  be  a  grant  of  power,  but  recognises  its  existence. 
Its  import  is  precisely  what  it  would  be  if  the  language  used  had 
been,  "  the  right  of  eminent  domain  shall  not  be  exercised  unless 
just  compensation  be  made  for  the  property  taken."  The  con- 
vention which  framed  the  Constitution  of  1818  was  composed  of 
very  able  men,  many  of  them  distinguished  jurists.  They  framed 
a  constitution  remarkably  concise,  clear,  and  unambiguous. 
Whatever  they  intended  to  say  they  said,  and  in  simple  language, 
so  that  it  could  be  understood  by  the  people.  They  knew,  when 
they  provided  that  the  whole  legislative  power  should  vest  in  the 
legislature,  that  the  right  of  eminent  domain  would  vest  as  a  part 
of  it,  and  they  did  not  except  it.  They  therefore  intended  it 
should  vest.  So  when  they  framed  the  condition  to  be  attached  to 
its  exercise,  they  did  not  use  the  words  "  eminent  domain,*'  for  those 
words  would  not  have  been  intelligible  to  the  people,  but  they  did 
use  the  precise  language  employed  by  jurists  to  define  and  describe 
that  right.     It  is  evident  therefore  that  they  intended  to  attach 
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the  condition  to  the  exercise  of  that  right  merely,  and  there  is  not 
in  that  clause,  or  anywhere  else  in  the  constitution,  ground  for 
suspicion  even,  that  they  intended  to  define  or  limit  in  any  way 
or  manner  the  right  itself.  The  law  in  question  complies  with  the 
condition  and  is  not  in  conflict. 

8.  The  principal  objectiooB  to  the  law  are  founded  on  the 
assumption  that  it  is  contrary  to  natural  justice.  I  am  satisfied 
that  it  is  not.  The  right  to  take  private  property  for  public  use, 
or  of  eminent  domain,  is  a  reserved  right  attached  to  every  man's 
land,  and  paramount  to  his  right  of  ownership.  He  holds  his  land 
subject  to  that  right,  and  cannot  complain  of  injustice  when  it  is 
lawfully  exercised.  The  right  consists  of  two  elements, — the 
right  to  take,  and  the  right  to  judge  of  and  determine  the  exi- 
gency and  the  necessity  for  taking  it.  These  are  both  and  equally 
vested  in  the  legislature.  Bouvier  (Law  Dictionary)  says,  "  It 
belongs  to  the  legislature  to  decide  what  improvements  are  of  suffi- 
cient importance  to  justify  the  exercise  of  the  right  of  eminent 
domain."  And  the  authorities  cited  fully  sustain  him.  It  is  for 
the  legislature,  therefore,  to  determine  what  is  required  by  the 
wants  of  the  people,  or  for  the  public  good,  in  the  exercise  of  a 
sound  discretion.  With  the  bond  fide  and  not  unreasonable  exer- 
cise of  that  discretion  courts  cannot  interfere.  As  the  legislature 
in  this  case  have  exercised  their  discretion  honestly,  deliberately, 
and  after  much  agitation  of  the  subject,  and  the  law  is  confessedly 
beneficial  to  the  public  interest,  there  would  seem  to  be  no  question 
about  its  constitutionality. 

But  several  objections  are  made  on  the  ground  that  the  right  is 
limited  to  actual  governmental  or  individual  use^  and  they  must  be 
fairly  examined. 

The  objections  are  made  in  various  forms,  but  they  may  all  be 
resolved,  substantially,  into  two  classes.  The  first  class  of  objectors 
ignore  entirely  the  fact  that  the  right  of  eminent  domain  is 
granted  in  the  constitution  as  part  of  the  legislative  power,  and 
assume  the  grant  to  be  by  the  clause  in  the  bill  of  rights ;  and 
further  assume  that  every  man  is  the  absolute  owner  of  his  pro- 
perty, and  that  the  grant  is  an  invasion  of  that  ownership ;  and 
then  argue  that  the  grant  is  in  derogation  of  common  right,  and 
to  be  strictly  construed ;  and  therefore  that  the  terms  ^^  public 
use"  should  be  construed  to  be  a  use  by  the  government,  its  officers 
and  agents  only.    As  this  objection  is  founded  on  an  ignorance  of 
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the  existence  of  tiie  right  of  eminent  domain  in  the  legislature 
independent  of  the  clause  in  question,  a  false  assumption  in  rela- 
tion to  the  character  of  that  clause,  and  a  false  assumption  as  to 
the  absolute  ownership  of  the  property,  and  is  wholly  unsupported 
by  authority,  it  is  entitled  to  no  consideration. 

The  second  class  of  objectors  concede  the  right  of  eminent 
domain  in  the  legislature,  but  claim  that  the  clause  in  the  bill  of 
rights  is  an  implied  prohibition  against  taking  the  property  for 
any  other  purpose,  and  that  the  words  "  public  use"  must  be  con- 
strued to  mean  an  actual  personal  use  by  the  government  or  by 
individual  members  of  the  public.  I  do  not  think  the  claim  that 
the  clause  in  the  bill  of  rights  contains  an  implied  prohibition  is 
correct,  or  see  its  materiality  if  it  is.  It  is  the  essence  of  the  right 
of  eminent  domain  that  the  property  shall  be  taken  "  for  public  use," 
and  the  question  remains  open,  what  is  the  meaning  of  the  words, 
and  who  is  to  determine  what  constitutes  such  use,  whether  there 
be  such  a  prohibition  or  not. 

But  suppose  it  admitted  that  some  actual  use  by  the  public  is 
essential  to  the  just  exercise  of  the  right  of  eminent  domain,  the 
law  will  still  be  constitutional. 

'This  class  of  objectors  concede  that  grants  of  rights  of  ease- 
ment to  railroad  companies,  water  companies  for  the  distribution 
of  water  in  cities  and  villages,  and  gas  light  companies,  are  con- 
stitutional, because  they  say  the  public  use  them.  •  But  let  us  see 
what  use  the  public  make  of  them.  A.  takes  his  goods  to  the 
railroad,  pays  the  freight  to  their  place  of  destination,  places 
them  in  the  cars,  or  they  are  placed  there  by  the  employees  of  the 
company,  and  they  are  transported  pursuant  to  his  contract. 
Now  to  have  the  use  of  a  thing  in  the  sense  in  which  the  objectors 
use  the  words,  is  to  have  some  exclusive  occupation  and  control 
of  it.  What  use  or  control  has  A.  of  the  road,  its  equipments  or 
operation,  by  reason  of  the  fact  that  he  has  shipped  his  goods 
upon  it  ?  None  whatever.  If  he  can  be  said  to  use  anything  it 
is  the  transportattanj  the  result  or  product  of  the  use  and  opera- 
tion of  the  road  and  its  equipments  by  the  company.  Nor  is  the 
case  different  if  he  applies  for  transportation  for  himself,  except 
in  the  deceptive  particular  that,  being  animate  and  having  the 
power  of  locomotion,  he  is  expected  to  place  himself  upon  the 
train  instead  of  being  placed  there  by  the  employees  of  the  com- 
pany.   In  all  other  respects  he  is  bs  much  the  passive  recipient  of 

Vol.  XVn.— 2 


18  TODD  V.  AUSTIN. 

transportation,  as  the  result  or  product  of  the  operation  of  the 
road,  as  his  inanimate  goods.  So  too  of  the  water  power  com- 
pany. The  public  have  no  use  of  the  franchise  or  structure,  nor 
control  of  its  operations.  All  they  have  is  the  use  of  the  water 
delivered  to  them  by  the  operation  of  the  structures  as  used  and 
controlled  by  the  company.  The  same  is  true  of  the  gas  light 
company. 

The  following  proposition  then  may  be  deduced  from  the  three 
instances  alluded  to  and  conceded  to  be  constitutional,  viz. : 

The  legislature  may  lawfully  grant  rights  of  easement  to  indi- 
viduals or  corporations  to  enable  them  to  erect  and  operate  struc- 
tures, if  the  result  of  their  operation  is  the  production  of  an 
article  or  thing  intended  to  be  fufnished  or  sold  to  the  public  for 
a  beneficial  use,  and  to  supply  their  reasonable  wants. 

This  proposition  covers  the  case  in  hand  as  perfectly  as  it  does 
either  of  the  other  three,  for  the  flowage  law  is  intended  to  grant 
rights  of  easement  which  will  enable  individuals  or  corporations 
to  enlarge  or  erect  and  operate  structures,  the  result  or  product 
of  the  operation  of  which  will  be  articles  (such  as  cotton  or  woollen 
cloth  and  the  like)  intended  to  be  sold  to  the  public  for  their 
necessary  and  beneficial  use.  And  if  there  be  any  element  of 
public  use  in  the  other  cases  or  cither  of  them,  it  is  contained  in 
the  law  in  question,  and  it  is  coiiotitutional  upon  the  principles 
claimed  or  conceded  by  this  class  of  objectors. 

But  there  is  no  such  limitation,  nor  a^ij/  specific  limitation  to 
the  bond  fide  exercise  of  their  discretion  by  the  legislature,  known 
to  the  law.  The  cases  cited  from  Kent  are  not  cases  of  limita- 
tion, but  of  arbitrary  power,  exercised  pretendedly  and  fraudulently, 
under  cover  of  the  right.  If  the  true  nature  of  the  right  of  emi- 
nent domain,  and  the  true  object  and  operation  of  the  clause  in 
the  bill  of  rights  are  regarded,  all  dilQSculties  vanish ;  and  I  have 
yet  to  hear  or  read  the  first  argument  or  opinion  adverse  to  the 
law  in  question,  having  any  plausibility,  which  was  not  founded 
on  a  misconception  of  one  or  the  other.  A  distinguished  judge, 
even,  speaks  of  the  taking  and  grant  "as  a  forced  sale;"  but  if 
such  were  their  character  they  could  not  stand  an  instant.  The 
legislature  cannot  compel  one  man  to  sell  to  another.  The  true 
theory  and  principle  of  the  matter  is,  that  the  legislature  resume 
dominion  over  the  property,  and  having  resumed  it,  instead  of 
using  it  by  their  agents,  to  effect  the  intended  public  good,  and  to 
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avoid  entanglement  in  the  common  business  of  life,  they  revest  it 
in  other  individuals  or  corporations,  to  be  used  by  them,  in  such 
manner  as  to  effect  directly  or  indirectly,  or  incidentally  as  the 
case  may  be,  the  public  good  intended.  And  it  is  perfectly  imma- 
terial to  the  owner  of  the  property  in  what  manner  the  legislature 
use  it  or  cause  it  to  be  used  after  they  have  resumed  it  and  he  is 
justly  and  fully  compensated.  He  has  on  that  account  no  ground 
for  complaint.  Upon  the  strictest  principles,  therefore,  I  consider 
the  law  constitutional. 

Upon  the  other  points  I  also  concur  with  the  majority  of  the 
court. 

Carpenter,  J.,  concurred  ixx  both  the  foregoing  opinions. 
HiNMAN,  C.  J.,  dissented. 

The  importance  and  acknowledged  Laws"  exist  to  retrace  their  steps,  and 
difficulty  of  the  question  so  extensively  declare  them,  or  the  decisions  in  regard 
discussed  in  the  opinion  of  Mr.  Justice  to  them,  based  on  wrong  grounds.  There 
BcTTLKS  in  the  foregoing  case,  would  are  two  systems  of  '^  Mill  Laws,"  one 
certainly  justify  an  extended  examina-  called  the  Massachusetts,  and  the  other 
tion  of  its  grounds.  But  we  should  not  the  Virginia  system,  with  reference  to 
desire  to  do  this,  as  a  general  thing,  the  states  where  they  had  their  origin, 
unless  we  felt  some  confidence  we  might  In  the  former  the  statute  only  gives  the 
aid  in  bringing  the  public  opinion,  or  right  to  flow  the  land  of  another  against 
the  judicial  opinion  of  the  public,  to  a  his  will,  for  the  purpose  of  extending  a 
diflferent  result  at  some  future  time,  mill-pond  or  water-power.  There  is 
This  is  always  hopeful,  where  the  course  here  no  attempt  to  take  the  land  for,  or 
of  judicial  decision  is  both  wrong  in  to  transfer  any  interest  in  the  land  to, 
principle  and  inconvenient  in  its  prac-  the  owner  of  the  mill.  And  althougii 
tical  operation.  In  such  a  case  the  in-  the  statutes,  in  some  of  the  states,  fol- 
oonvenience  of  the  rule  constantly  lowing  this  class  of  laws,  may  declare 
prompts  to  revision  and  agitation  until  the  right  to  flow  the  land  for  mill  pur- 
the  obstinacy  of  judicial  blindness  is  poses,  and  to  continue  the  dam  after  the 
compelled  to  see,  and  to  retrace  its  error,  recovery  of  damages  for  its  continuance 
But  where  the  error,  in  principle,  is  of  hitherto,  yet  this  may  be  regarded  as 
BO  long  standing  as  in  the  present  case,  nothing  more  than  the  form  of  affirm- 
and  fortified  by  such  repeated  acts  of  ing  that  the  party  whose  land  is  thus 
legislative  confirmation,  and  above  all,  flowed  shall  have  no  redress,  by  way  of 
where  it  is  further  supported  by  all  pub-  injunction  out  of  chancery,  against  con- 
lie  opinion,  and  the  convenience  of  mul-  tinuing  the  dam,  and  no  right  to  appeal 
titndes,  against  the  remonstrances  of  here  to  a  common-law  court  to  remove  the 
and  there  a  churlish  landowner,  there  is  nuisance,  prosternere  nocumentumf  and  no 
small  hope  that  the  speculative  error  of  right  to  abate  the  nuisance  by  his  own 
the  law  will  ever  be  made  so  obvious  as  act ;  in  short,  that  he  shall  have  no 
to  induce  the  majority  of  judicial  tribu-  remedy  except  to  have  his  damages  an- 
luds  in  the  states  where  these  '<  Mill  nually  assessed  by  a  jury.    Treating  the 
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statutes  of  this  class  as  a  mere  prescrip-  domain,  and  declares  that  these  '*  Mill 

tion   of   the  exclusive  remedy  for  an  Acts"  are  the  taking  of  the  use  of  one 

acknowledged  wrong,  we  see  no  very  man's  land  for  the  benefit  or  use  of  an- 

clear  ground  to  complain  of  their  consti-  other,  and  that  tliis  is  going  to  the  rery 

tutionality.    But  where  it  is  attempted  to  extreme  verge  of  constitutional  right, 

be  placed  upon  the  ground  of  right,  as  and,  if  new,  would  be  held  nnconstitu- 

coming  fairly  within  the  range  of  cxer-  tional.    And  the  principal  case,  as  well 

cising  the  prerogative  power  of  eminent  as  that  of  Olmstead  v.  Camp,  33  Conn, 

domain,  it  has  always  seemed  to  us  ex-  532,  upon  which  the  decision  rests,'are 

ceedingly  questionable.  placed  upon  the  ground  of  the  lawful 

And  we    understand    Chief    Justice  exercise  of  the  right  of  eminent  domain. 

SiiAW  to  have  always  placed  the  consti-  And  we  understand  the  Supreme  Court 

tutionality  of   these  statutes  on   other  of  New  Hamshire  have  recently  dcter- 

grounds  than  that  of  the  exercise  of  the  mined  the  same  question,   in    a  very 

right  of  eminent  domain  by  the  sovereign  elaborate  opinion,  which  is  not  reported, 

power  of  the  state  :  Murdoch  v.  Siickney^  but  in  which  the  court  vindicate  the  con- 

8  Cash.  113.    But  in  Talhoit  v.  Hudson^  stitutionality  of  these  laws,  and,  as  wc 

24  Law  Reporter  228,  Bigelow,  C.  J.,  infer,  upon  the  ground  of  the  right  of 

seems  to  regard  these  laws  as  a  mere  eminent  domain, 

assertion  of  the  right  of  eminent  do-  This  is  such  an  array  of  authority 

main.     And  the  last  case,  as  well  as  that  we  should  have  little  hope  of  it  ever 

that  of  Hazen  v.    Tlie  Essex  ^Co,,  12  being  changed,  and  especially  when  these 

Cush.  475,  where  the  statute  anthori2ed  laws  are  so  popular,   and   those  who 

one  water-power  to  be  so  extended  as  to  doubt  their  validity  so  little  regarded, 

ruin  another,  there  seems  no  very  obvi-  It  seems  to  be  a  case  where  might  makes 

ous  mode  of  defending  the  proceeding,  right,  by  common  consent,  and  the  judi- 

unless  it  can  be  done  upon  the  plea  that  ciary  have  no  function  remaining  but  to 

it  is  a  legitimate  exercise  of  the  right  assign  the  best  reason  they  can  for  a 

of   eminent    domain.     No  other  mode  foregone    conclusion.       The    case    of 

occurs  to  us  at  present,  unless  we  can  Moore  v.   Wright^  34  Alabama  311,  is 

say  that  it  is  only  the  provision  of  a  the  only  case  where  these  laws  have  been 

peculiar  remedy  in  a  special  class  of  held  unconstitutional,  as  far  as  we  know, 

cases.    And  we  might  be  satisfied  with  And  this  case  was  under  a  statute  like 

this  view  if  the  statute,  in  terms,  or  by  those  of  Virginia.    But  we  are  not  sure 

fair  construction,  could  be  made  to  apply  the  cases  dififer  essentially  in  principle, 

to  classes  of  cases,  as  where  one  destroys  if  both  are  attempted  to  be  placed  upon 

property  of  another  to  escape   greater  the  ground  of  the  exercise  of  the  right 

loss  himself.    But  it  seems  to  be  pro-  of  eminent  domain.    For  in  that  view 

vided  only  for  the  particular  cases,  and  it  cannot  affect  the  principle  very  essen- 

not  to  come  within  the  class  of  statutes  tially  whether  you  take  the  land  or  the 

affecting  procedure,  which  always  apply  use  of  it.     And,   indeed,   there  is  no 

to  classes  of  cases.    It  looks,  therefore,  essential  difference  between  taking  a  per- 

in  these  cases,  very  much  like  the  exer-  petual  use  of  land  and  the  land  itself, 

cise  of  sovereign  power  under  the  claim  The  injury  is  much  the  same  in  either 

of  the  reserved  right  to  apply  land,  or  case. 

the  use  of  it,  to  public  use.    And  in  But  it  seems  to  us  there  is  an  essential 

Jordan    v.    Woodwardy    40    Me.    317,  difierence  in  the  two  classes  of  cases  in 

RiOB,  J.,  seems  to  treat  the  proceedings  one  particular.    In  none  of  the  MasBa- 

as  the  exercise  of  the  right  of  eminent  chnsetts  cases  is  there  any  attempt  to 
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transfer  any  estate  in  the  land  or  in  the  all  the  evidence  of  its  character  and 

use  of  it,  from  the  owner,  and  to  rest  it  qnality. 

in  the  miliowner.  In  some  cases  the  It  seems  to  us,  therefore,  that  there  is 
use  is  taken  by  the  miliowner  and  in  no  security  in  giving  this  right  of  emi- 
others  the  mill  is  destroyed ;  but  in  nent  domain  so  wide  an  extension.  It 
neither  case  is  any  estate  transferred,  becomes  practically  the  same  as  saying 
And  if  in  both  of  these  classes  of  cases  the  legislature  may  take  private  property 
the  statute  had  simply  provided  that  the  when  they  choose,  and  apply  it  to  such 
injured  party  should  only  recover  in  a  uses  as  they  deem  public  uses.  If  it 
particular  mode  and  to  a  certain  extent,  were  limited  to  purposes  of  intercommu- 
thcre  could  be  no  question  of  the  validity  nication,  or  education,  or  health,  or 
of  the  statute.  And  it  seems  to  us,  from  public  defences,  or  those  well-known 
the  reasoning  of  the  judges  in  all  the  and  clearly  defined  public  uses  for  which 
earlier  MassacfansettB  cases,  that  there  all  codes  of  law  provide,  there  could  be 
was  no  expectation  of  defending  the  con-  no  uncertainty,  and  no  cause  for  the 
tdtutlonal  validity  of  the  statutes  upon  exercise  of  arbitrary  power,  but  where 
any  such  broad  ground  as  that  of  emi-  ;t  ig  extended  to  mills  of  every  class  and 
nent  domain.  Parker,  C.  J.,  in  Sewall  character,  most  of  which  are  mere  pecu- 
V.  Ftagg^  1 1  Mass.  364,  said  the  act  niary  ventures,  no  more  connected  with 
seemed  to  be  incautiously  drawn  upon  publie  use  than  any  other  commercial 
the  plan  of,  or  in  too  close  conformity  enterprise,  it  may  as  well  include  public 
with,  the  Colonial  Acts.  inns,  or  public  stables,  or  hospitals,  or 
But  the  statutes  following  the  lead  of  asylums,  or,  indeed,  almost  any  public 
those  in  Virginia  must  stand,  if  at  all,  comfort  or  convenience.  We  can  only 
upon  the  right  of  eminent  domain,  and  eay  that  it  seems  to  us  exceedingly  to  be 
this  may  have  led  to  placing  them  all,  regretted  that  the  doctrine  of  Chief 
of  both  classes,  upon  that  ground.  But  Justice  Suaw  had  not  been  more  heeded 
it  seems  to  us  almost  equivalent  to  say-  and  more  strictly  followed,  but  there  is, 
ing,  that  the  legislature  may  always  take  perhaps,  little  hope  it  will  ever  be  again 
private  property  for  the  public  good,  and  possible  to  bring  back  the  public  mind  to 
that  is  equivalent  to  saying  they  may  any  such  salutary  rule.  And  we  fear 
always  take  it  for  what  they  regard  the  there  is  a  growing  laxity  in  regard  to 
public  good.  For  the  public  good  is  judicial  constructions,  based  upon  sup- 
so  indefinite  a  term,  that  courts  will  posed  public  demand  and  modem  ad- 
consider  that  the  legislature  must  be  as  vancement,  which  has  no  fotmdation  in 
capable  of  deciding  that  question  as  any  fact,  and  which  will  ultimately  be  sure 
other  tribunal.  It  being  a  question  of  to  unsettle  all  the  old  foundations, 
fact,  mainly,  it  is  scarcely  subject  to  We  desire  to  disclaim  all  morbid  dread 
rcTision  by  the  courts.  If  there  is  any  of  reasonable  conformity  to  advancing 
evidence  of  its  being  for  the  public  good  developments.  But  the  thing  is  a  con- 
the  act  must  stand — and  a  case  will  venient  cover  for  all  error, 
seldom  occur  that  a  statute  would  pass  I*  F.  R. 
the  legislature,  on  any  ground,  against 
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United  States  Circuit  Court,  Southern  District  of  Ohio. 

HENRY  P.  COOLIDGE  v.  COLUMBUS  B.  GUTHRIE. 

An  officer  commanding  troops  of  the  United  States  in  an  insurgent  state,  during 
the  late  civil  war,  seized  property  of  a  citizen  of  the  state,  and  after  acquiring  firm 
possession,  sold  it  to  a  third  person.  After  the  war  the  owner  at  the  time  of  the 
seizure  brought  an  action  of  trover  for  the  value  of  the  cotton  against  the  pur- 
chaser, in  the  Circuit  Court  of  the  United  States. 

IMdy  That  the  court  had  no  jurisdiction.  The  seizure  was  made  as  an  act  of 
war,  and  its  validity  was  not  triable  in  a  municipal  court,  in  a  common-law  pro- 
ceeding. 

That  this  defence  was  admissible  under  the  general  issue  in  trover. 

That  after  complete  possession  of  the  cotton  by  the  captor  for  twenty-four  honns 
it  became  booty  by  the  laws  of  war,  and  the  title  of  the  hostile  owner  was  com- 
pletely extinct.  If  the  plaintiff  in  this  case  had  any  right  it  was  against  the 
United  States. 

This  was  an  action  of  trover  brought  to  recover  the  value  of 
cotton  mentioned  in  the  plaintiff's  declaration.  The  defendant 
pleaded  the  general  issue.  The  parties  submitted  the  cause  to  the 
court — ^waiving  the  intervention  of  a  jury. 

According  to  the  statute  regulating  the  practice  in  such  cases 
"  the  finding  of  the  court  upon  the  facts — which  finding  may  be 
either  general  or  special — shall  have  the  same  effect  as  the  finding 
of  a  jury."  *  *  "When  the  finding  is  special,  the  review" 
(by  the  Supreme  Court  of  the  United  States)  "  may  extend  to 
the  suJQSciency  of  the  facts  found  to  support  the  judgment."  (Act 
of  March  3d  1865,  ch.  86,  §  4,  13  Stat.  501.)  As  this  case  was 
important  in  the  principles  which  it  involved,  it  was  deemed  proper 
to  find  the  facts  specially. 

The  facts  were  accordingly  found  upon  the  evidence  as  follows : 

1.  On  the  12th  of  July  1862,  General  Samuel  R.  Curtis,  com- 
manding an  army  of  the  United  States,  took  military  possession 
of  the  town  of  Helena,  in  the  state  of  Arkansas.  That  state  was 
then  in  rebellion  against  the  United  States. 

2.  The  cotton  was  all  raised  upon  farms  belonging  to  General 
Gideon  J.  Pillow,  who  was,  at  the  time  of  the  seizure  of  the  cot- 
ton, in  the  military  service  of  the  rebel  government.  The  farms 
were  in  the  immediate  vicinity  of  Helena. 

3.  General  Curtis  ordered  the  cotton  in  controversy  to  be  seized 
and  brought  into  Helena ;  and  it  was  seized  and  brought  there 
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accordingly.     The  wagons  conveying  it  were  protected  by  troops 
detailed  for  that  purpose. 

4.  He  sold  and  delivered  the  cotton  to  the  defendant  and  one 
William  W.  Babcock,  jointly.  There  were  two  sales — one  of  200 
bales,  and  one  of  36  bales.  Both  sales  were  made  at  Helena,  on 
the  26th  of  July  1862.  The  agreed  price  was  14J  cents  per 
pound.     The  average  weight  of  the  bales  was  400  pounds. 

5.  Subsequently  the  defendant  Guthrie  delivered  82  bales  of  the 
cotton  to  Alfred  Spink,  at  Memphis,  pursuant  to  the  order  of  a 
quartermaster  of  the  army.  Spink  paid  Guthrie  $45  per  bale  for 
the  cotton  so  delivered.  Fourteen  bales  more  of  the  cotton  were 
taken  by  a  gunboat,  to  be  used,  as  was  alleged,  for  caulking  pur- 
poses. The  residue,  consisting  of  140  bales,  was  shipped  by  the 
defendant  to  the  city  of  New  York,  and  there  sold. 

6.  General  Curtis  alleged  at  the  time  of  the  seizure  and  sale 
of  the  cotton  that  his  object  was  to  apply  the  proceeds  to  the  sup- 
port of  the  starving  negro  population  in  the  neighborhood  of  his 
eamp.  A  small  part  of  the  proceeds  were  so  applied.  He  re- 
ceived fiill  payment  for  the  cotton  at  the  contract  price.  He 
never  reported  the  seizure  and  sale  to  the  authorities  at  Washing- 
ton nor  to  any  other  public  officer,  and  died  without  having 
accounted  for  the  proceeds  to  any  one.* 

7.  When  the  defendants  bought  the  cotton  it  had  been  for  seve- 
ral days  at  Helena  in  the  military  possession  of  General  Curtis. 
It  was  in  a  damaged  condition.  The  navigation  of  the  Mississippi 
was  at  that  time  attended  with  peril  to  life  and  property.  Bab- 
cock was  killed  at  a  landing  twenty  miles  below  Memphis,  by 
guerrillas,  on  the  20th  of  October  1862.  The  value  of  the  cotton 
at  the  time  and  place  of  purchase  was  14  J  cents  per  pound — ^what 
the  defendant  and  Babcock  paid  for  it.  The  whole  quantity  of 
the  cotton  purchased  and  received  by  the  defendant  and  Babcock 
was  94,400  pounds.  The  legal  title  and  ownership  of  the  cotton 
at  the  time  of  its  seizure  by  General  Curtis  was  in  the  plaintiff, 
Coolidge.  He  was  a  resident  of  Arkansas,  but  was  in  no  wise 
engaged  in  the  rebellion.  All  the  facts  relating  to  the  cotton 
were  known  to  the  defendant  and  Babcock  when  they  purchased. 

'  The  court  doubtless  found  the  facts  as  they  were  shown  by  the  evidence  or 
admitted  by  the  counsel  for  the  defendant,  bat  the  court  says,  <*  no  Act  of  Congress 
hftd  then  been  passed"  regulating  such  sciznres,  and  we  are  advised  from  another 
■ource  that  Greneral  Curtis  satisfied  the  Grovemment  that  all  the  moneys  which  he 
60  receired  were  expended  in  the  public  service. — Eds.  Am.  Law  Reo. 
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Geo.  H.  Pendleton  and  Tliomaa  M,  Key^  for  plaintiff. 

Sage  cj*  Hinhle^  for  defendant. 

Opinion  of  the  court  by 

SwAYNE,  J. — The  plaintiff  is  entitled  to  recover  unless  the 
grounds  of  defence  relied  upon  by  the  defendant  shall  be  found 
sufficient  to  protect  him.  If  liable,  the  measure  of  his  liability  i» 
the  value  of  the  entire  amount  of  the  cotton  which  he  received, 
at  14|  cents  per  pound,  with  interest  from  the  20th  day  of  July 
1862,  the  time  of  the  alleged  conversion.  If  he  was  then  guilty 
of  an  illegal  and  wrongful  act  touching  the  cotton,  his  liability 
was  fixed  at  that  time,  and  the  subsequent  delivery  to  another  of 
82  bales,  upon  the  order  of  the  quartermaster,  and  the  taking  of 
14  bales  by  the  gunboat,  can  have  no  retroactive  operation  or  in 
any  wise  affect  the  amount  for  which  he  must  respond.  Where 
property  is  tortiously  taken,  every  one  who  receives  it  and  exer- 
cises acts  of  ownership  over  it  is  guilty  of  a  conversion  and  is  liable 
for  its  full  value,  without  reference  to  the  liabilities  of  others 
through  whose  hands  it  may  also  have  passed,  either  before  or 
after  the  conversion  by  the  defendant :  Williams  ^  Chapin  v. 
Marie,  11  Wend.  81. 

In  the  eye  of  the  law  the  order  of  the  quartermaster,  and  the 
act  of  the  gunboat,  are  immaterial  facts  in  the  case^  and  may  be 
laid  out  of  view. 

Two  defences  are  relild  upon  by  the  defendant  Guthrie. 

1.  That  this  court  has  no  jurisdiction  of  the  case. 

2.  That  as  soon  as  General  Curtis  acquired  a  firm  possession  of 
the  property,  by  having  it  conveyed  infra  prcesidia^  the  title  of 
the  plaintiff  became  ipso  facto  extinguished,  and  a  complete  title 
vested  in  the  United  States ;  and  that  if  the  plaintiff  have  any 
rights  left  in  respect  to  the  cotton,  they  must  be  asserted  against 
the  United  States,  and  that  he  has  none  which  can  be  enforced 
against  the  defendant. 

When  the  transaction  occurred  the  rebellion  had  risen  to  the 
proportions  of  a  civil  war,  and  was  fully  flagrant.  Arkansas  was 
enemy's  territory,  and  all  the  property  there  was  enemy  property. 
Cotton  was  an  article  of  foreign  and  domestic  commerce.  It  was 
one  of  the  main  sinews  of  the  power  of  the  insurgents.  They 
relied  upon  it  for  the  purchase  of  arms  and  other  munitions  of 
war,  and  chiefly  to  supply  them  with  financial  means  for  the  pro- 
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secution  of  the  strife.  Important  belligerent  rights  were  conceded 
to  them  by  the  government  of  the  nation.  Their  soldiers,  when 
captured,  were  treated  as  prisoners  of  war.  They  were  exchanged, 
and  not  held  for  treason.  Their  vessels  when  captured  were 
dealt  with  by  our  prize  courts.  Their  ports  were  blockaded,  and 
the  blockades  proclaimed  to  neutral  powers,  and  property  found 
on  board  such  vessels,  belonging  to  persons  residing  in  the  rebel 
states,  was  uniformly  held  to  be  confiscable  as  enemy  property. 
All  these  things  were  done  as  if  the  war  had  been  a  public  one 
with  a  foreign  power:  The  Prize  Ca^eSy  2  Black  687;  Mrs. 
AlexavderB  Cotton^  2  Wall.  417 ;  Mauran  v.  Insurance  Co.,  6 
Id.  1. 

No  Act  oft  Congress  had  then  been  passed  which  affects  the 
case.  No  regulations  issued  by  any  department  of  the  govern- 
ment prior  to  that  time,  relating  to  the  subject,  have  been  brought 
to  our  attention.  The  Acts  of  August  6th  1861  and  of  July  17th 
1862  have  no  application. 

General  Curtis  and  his  army  are  to  be  regarded,  for  the  pur- 
poses of  this  case,  as  if  prosecuting  hostilities  in  a  foreign  country 
with  which  the  United  States  were  at  war,  and  the  case  is  to  be 
decided  upon  the  principles  of  law,  applicable  in  that  condition 
of  things. 

1.  In  respect  to  the  defence  first  mentioned,  the  inquiry  arises 
whether  it  should  not  have  been  presented  by  a  special  plea,  and 
whether  it  can  be  considered  under  the  general  issue.' 

The  question  is  the  same  whether  a  seizure  jure  belli  be  made 
upon  land  or  water.  The  case  of  Leoaux  v.  Eden,  2  Doug.  594, 
was  of  the  latter  class.  The  vessel  had  been  restored  and  the 
captors  condemned  in  costs  and  damages  by  a  decree  of  the  prize 
court.  It  was  held,  upon  the  fullest  consideration,  that  the 
defence  was  admissible  under  the  general  issue.  The  grounds 
of  the  judgment  were  that  the  capture  of  the  vessel  and  the  im- 
prisonment of  the  crew  were  not  trespasses  by  the  common  law ; 
that,  if  wrongs  had  been  committed,  they  were  triable  only  by  the 
law  of  nations,  and  that  no  municipal  court  had  authority  to  adju- 
dicate upon  the  subject. 

Such  was  the  unanimous  judgment  of  the  court.  If  there  were 
no  trespasses  by  the  common  law  there,  a  muUo  fortiori,  there  was 
by  the  common  law,  here,  no  conversion. 

In  Linda  v.  Rbdnejf,  2  Doug.  613,  the  point  of  pleading  was 
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not  raised,  but  the  same  doctrine  of  the  want  of  jurisdiction  in 
the  courts  of  common  law  was  affirmed  by  Lord  Mansfield  in  a 
learned  and  elaborate  judgment. 

In  Ulphinstone  v.  JBedreechund,  the  seizure  was  by  military 
force  on  land.  A  judgment  had  been  rendered  by  the  Supreme 
Court  of  Bombay,  from  which  an  appeal  was  taken.  Lord  Ten- 
TERDEN,  delivering  the  opinion  of  the  Privy  Council,  said : — 

"  We  think  the  character  of  the  transaction  was  that  of  a  hos- 
tile seizure  made,  if  not  jlagrante^  yet  nondum  cessarUe  hello — 
regard  being  had  both  to  the  time,  the  place,  and  the  person,  and 
consequently  that  the  municipal  court  had  no  jurisdiction  to 
adjudge  upon  the  subject ;  but  that  if  anything  was  done  amiss, 
recourse  could  only  be  had  to  the  government  for  vedress.  We 
shall,  therefore  recommend  it  to  his  majesty  to  reverse  the  judg- 
ment:" 1  Knapp  P.  C.  R.  300. 

"  It  should  also  be  observed  that  according  to  the  English  law 
— ^which,  in  this  respect,  is  in  accordance  with  the  principles  of 
general  law  and  public  jurisprudence — ^no  action  can  be  main- 
tained in  a  court  of  municipal  law  against  the  captor  of  booty  or 
prize.  If  an  English  naval  commander  seizes  property  as  belong- 
ing to  the  enemy,  which  turns  out  clearly  to  be  British  property, 
he  forfeits  his  prize  in  the  Court  of  Admiralty,  and  that  court 
awards  the  return  of  it  to  the  party  from  whom  it  was  taken ;  but 
the  case  of  Lecauz  v.  Eden  decided  the  question  that  no  British 
subject  can  maintain  an  action  against  the  captor.  *  *  *  ♦  Jq 
like  manner,  property  taken  under  color  of  military  authority  falls 
under  the  same  rule.  If  property  be  taken  by  an  officer  under 
the  supposition  that  it  is  the  property  of  an  enemy,  whether  of  a 
state  or  of  an  individual,  which  ought  to  be  confiscated,  no  muni- 
cipal court  can  judge  of  the  propriety  or  impropriety  of  the 
seizure.  It  can  be  judged  only  by  the  authority  delegated  by  the 
Crown :"  3  Phil.  International  Law  192,  §  130. 

See  also  Alexander  v.  The  Duke  of  Wellington^  2  Russ.  &  M. 
54 ;  The  Army  of  the  DeecaUj  2  Knapp's  P.  C.  R.  106 ;  Nichol 
v.  Goodall,  10  Ves.  156 ;  Hill  v.  Reardon,  2  Sim.  &  S.  431 ; 
Duchoork  v.  Tucker,  2  Taunt.  2,  7 ;  1  Chit.  Gen.  Pract.  2,  18, 
notes ;  Porte  v.  Z7.  S.j  Devereux  (Ct.  of  Claims)  171.  These  au- 
thorities are  decisive  upon  the  subject.  If  the  action  would  not 
lie  against  General  Curtis,  obviously  it  will  not  against  his  vendee. 
The  principal  fact  and  the  incident  which  followed  are  governed 
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by  the  same  rule :  The  case  of  The  Admiralty^  13  Co.  53 ;  Anony- 
maus,  Cro.  Eliz.  685 ;  King  v.  Broom^  Garth.  898 ;  Turner  ^ 
Gary  v.  NeeUj  1  Lev.  243 ;  Ridley  v.  JEgglesfield^  2  Id.  25. 

It  was  competent  for  Congress  to  give  the  jurisdiction ;  but  it 
has  not  seen  proper  to  do  so :  Const.  U.  S.,  Art.  1,  §  8.  We  hold 
this  objection  to  the  plaintiflF's  right  to  recover  well  taken.  This 
conclusion  does  not  conflict  with  the  ruling  of  the  Supreme  Court 
in  Mitchell  v.  Sarmony^  13  How.  115.  There  the  property  in 
question  belonged  to  a  citizen,  and  not  to  an  enetny. 

n.  It  remains  to  consider  the  second  proposition  relied  upon 
by  the  defendant.     Chancellor  Kent  says : — 

"In  a  land  war,  movable  property,  after  it  has  been  in  the 
complete  possession  of  the  enemy  twenty-four  hours  (and  which 
goes  by  the  name  of  booty,  and  not  prize),  becomes  absolutely  his 
without  any  right  of  postliminy,  in  favor  of  the  original  owner ; 
and  much  more  ought  this  species  of  property  to  be  protected 
from  the  rule  of  postliminy,  when  it  has  not  only  passed  into  the 
complete  possession  of  the  enemy,  but  been  bond  fide  transferred 
to  a  neutral:"  1  Kent's  Com.  120,  last  ed. 

"  The  title  to  property  lawfully  taken  in  war  may,  upon  general 
principles,  be  considered  as  immediately  divested  from  the  original 
owner,  and  transferred  to  the  captor."  *  *  *  "As  to  personal 
property,  or  movables,  the  title  is,  in  general,  considered  as  lost 
to  the  former  proprietors  as  soon  as  the  enemy  has  acquired  a  firm 
possession,  which,  as  a  general  rule,  is  considered  as  taking  place 
after  the  lapse  of  twenty-four  hours,  or  after  the  booty  has  been 
carried  to  a  place  of  safety  infra  prcesidia  of  the  captor  :*'  Law- 
rence's Wheat.  629. 

"  If  the  hostile  power  has  an  interest  in  the  property,  which  is 
available  to  him  for  purposes  of  war,  that  fact  makes  it,  primd 
faciej  a  subject  of  capture.  The  enemy  has  such  an  interest  in 
all  convertible  and  mercantile  property  within  his  control,  or  be- 
longing to  persons  who  are  living  under  his  control,  whether  it  be 
on  land  or  at  sea,  for  it  is  a  subject  of  taxation,  contribution,  and 
confiscation :"  Dana's  Wheat.  §  256,  n.  171. 

Vattel  says :  "  We  have  a  right  to  deprive  our  enemy  of  his 
possessions  of  every  kind  which  may  augment  his  power  and  en- 
able him  to  make  war." 

"  Whenever  we  have  an  opportunity,  we  seize  on  the  enemy's 
property  and   convert  it  to   our   own  use;    and   thus,  besides 
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diminishing  the  enemy's  power  ire  augment  our  own,  and  obtain 
at  least  a  partial  indesmification  or  equiralent,  cither  for  what 
constitutes  the  subject  of  the  war,  or  for  the  expenses  and  losses 
incurred  in  its  prosecution.  In  a  word,  we  do  ourselves  justice." 
*  *  *  "  As  the  towns  and  lands  taken  from  the  enemy  are  called 
conquests,  all  movable  property  taken  from  him  comes  under  the 
denomination  of  booty.  This  booty  naturally  belongs  to  the  aove- 
reign  prosecuting  the  war,  no  less  than  the  conquests;  for  he 
alone  has  such  claims  against  the  hostile  nation  as  warrant  him 
to  seize  on  such  property  and  convert  it  to  his  own  use.  His 
soldiers,  and  even  his  auxiliaries,  are  only  instruments,  which  he 
employs  in  asserting  his  right.  He  maintains  and  pays  them. 
Whatever  they  do  is  in  his  name  and  for  him :"  Vat.  Law  Nat. 
pp.  364,  865,  Book  3,  chap.  9. 

It  is  usual  to  allow  those  making  the  capture  to  appropriate 
more  or  less  of  the  property  to  their  own  use ;  but  the  paramount 
right  and  title  are  nevertheless  in  the  sovereign,  who  may  assert 
them  whenever  it  is  deemed  proper. 

Congress,  in  passing  the  Act  of  March  12th  1863,  in  relation 
to  "captured  and  abandoned  property,"  proceeded  upon  this 
ground. 

The  doctrines  thus  laid  down  are  in  accordance  with  those  of  all 
approved  publicists.  (See  the  authorities  cited  by  the  authors 
from  whom  we  have  quoted.) 

There  can  be  no  doubt  that  the  facts,  as  found,  bring  this  case 
within  these  authorities.  The  commanding  general  caused  the 
cotton  to  be  seized  and  brought  within  his  lines.  He  had  a  firm 
possession  of  it  there  for  more  than  the  requisite  time.  There  is 
no  question  as  to  the  right  of  postliminy.  The  possession  by 
both  the  general  and  the  purchaser  was  unchallenged  by  the 
enemy.  The  purchaser  conveyed  the  property  to  New  York,  and 
there  sold  it. 

Under  the  law  arising  upon  these  facts  there  can  be  but  one 
result. 

We  hold  the  second  objection  fatal,  also,  to  the  right  of  the 
plaintiff  to  recover  in  this  action.  If  he  has  any  right  which  can 
be  recognised,  it  is  against  the  Government,  and  must  be  asserted 
elsewhere. 

Judgment  must  be  entered  for  the  defendant,  with  costs. 
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SAMUEL   FREEMAN  r.  JULIA  ANN  FREEMAN  AND  JAMES  W. 

FREEMAN. 

Where  A.  makes  a  parol  gift  of  land  to  B.  and  wife  as  long  as  they  live,  and 
the  latter  move  on  the  land  with  the  assistance  of  A.,  pay  part  of  the  taxes,  makr 
valuable  improvements  and  continue  to  reside  on  it  for  six  years,  the  gift  will  lv.> 
treated  in  equity  as  in  the  nature  of  a  contract  executed,  and  A.  will  not  be 
allowed  to  recover  possesflion  of  the  land  during  the  life  of  B.  or  his  wife. 

If  B.  should  abandon  the  land  and  either  directly  or  by  neglecting  to  appear 
and  defend,  connive  with  A.  to  eject  the  wife,  the  latter  will  nevertheless  be  enti- 
tled to  a  judgment  in  her  favor  for  her  own  life. 

This  action  was  brought  to  recover  the  possession  of  about  45 
acres  of  land  situated  in  the  town  of  Taylor,  in  the  county  of 
Courtland.  It  was  tried  before  a  referee.  Upon  his  decision 
judgment  was  entered  and  docketed  in  Courtland  county  in  favor 
of  the  plaintiff.  The  defendant,  Julia  Ann  Freeman,  who  alone 
defended  the  action,  has  appealed  from  the  judgment  to  the  gene- 
ral term  of  this  court. 

Waters  ^  Waters,  for  plaintiff. 

Miner  ^  Kern,  for  defendant  Julia  Ann  Freeman. 

Balcom,  p.  J. — The  conclusions  of  fact,  found  by  the  referee, 
are  as  favorable  to  the  defendant,  Julia  Ann  Freeman,  as  are 
necessary  to  present  the  question  as  to  the  correctness  of  his  con- 
clusion of  law,  that  the  plaintiff  was  entitled  to  recover  the  pos- 
session of  the  land  in  dispute,  notwithstanding  the  facts.  The 
answer,  so  far  as  the  facts  are  concerned,  is  substantially  sustained 
by  the  conclusions  of  fact  found  by  the  referee. 

The  plaintiff  purchased  the  land  and  paid  ^700  therefor  on  the 
7th  day  of  February  1860.  He  immediately  wrote  to  the  defend- 
ants, who  were  then  residing  in  the  town  of  Smithville,  in  the 
county  of  Chenango,  as  follows :  "  February  1860.  James  and 
Julia  Freeman ;  I  have  just  succeeded  in  buying  a  small  place  for 
you.  There  is  a  small  but  comfortable  log-house  and  barn  on  it. 
You  can  get  a  good  living  on  it  after  a  few  years.  It  is  for  you 
and  yours  as  long  as  you  live,  or  as  long  as  you  have  a  mind  to 
stay  on  it.     It  is  a;bout  half  a  mile  from  school.     I  shall  be  down 
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vith.  teams  to  move  you  on  to  it  as  Boon  as  the  going  will  permit. 
Samuel  Freeman.*' 

Before  the  end  of  February  1860,  the  defendants  and  their 
children,  in  pursuance  of  a  parol  gift  of  the  land  by  the  plaintiff 
to  the  defendants,  went  into  possession  of  the  same  and  occupied 
the  same  to  the  time  of  the  trial  of  this  action  in  March  1867. 

When  the  defendants  took  possession  of  the  land,  only  about  3 
acres  of  it  had  been  cleared.  They  cleared  about  12  or  15  acres 
more  of  the  land  and  fenced  the  same,  and  they  also  built  an 
addition  to  the  house  on  the  land,  being  assisted  more  or  less  each 
year  by  the  plaintiff  who  resided  not  a  great  way  off.  The  de- 
fendants paid  a  portion  of  the  taxes  on  the  land  during  their 
occupancy  of  the  same. 

The  evidence,  aside  from  the  plaintiff's  letter,  clearly  sustains 
the  conclusion  of  the  referee,  that  the  plaintiff  gave  by  parol  the 
land  to  the  defendants  and  the  use  thereof  so  long  as  they  or 
either  of  them  should  live. 

The  plaintiff  is  the  father  of  the  defendant  James  W.  Freeman. 
For  some  cause,  not  explained  by  the  evidence,  James  W.  Free- 
man left  his  wife  and  the  land  and  went  to  live  with  the  plaintiff, 
his  father,  the  last  of  April  1866,  and  did  not  thereafter  return 
to  the  land  or  live  with  his  wife,  the  defendant  Julia  Ann  Free- 
man. 

James  W.  Freeman  has  not  defended  the  action ;  and  it  is  pro- 
bable (though  there  is  no  finding  of  the  referee  on  the  question), 
he  connived  with  the  plaintiff  to  turn  his  wife  and  children,  who 
remained  on  the  land,  out  of  the  possession  thereof.  But  as  the 
gift  of  the  land  was  to  the  defendants,  husband  and  wife,  jointly, 
James  W.  Freeman,  the  husband,  could  not  do  any  act  that  would 
deprive  his  wife  of  her  rights,  if  she  has  any,  by  reason  of  the 
gift  and  what  she  and  her  husband  did  upon  the  land. 

The  plaintiff  sent  his  team  after  the  defendants,  when  they 
moved  from  Smithville  upon  the  land  in  question,  on  the  16th  day 
of  February  1860. 

It  is  fair  to  infer  from  the  evidence  that  all  the  plaintiff  did 
upon  the  land  after  the  defendants  went  into  possession  of  the 
same,  was  prompted  by  the  love  and  affection  he  had  for  the  de- 
fendants and  their  children,  and  that  he  was  actuated  by  the  same 
motive  when  he  paid  portions  of  the  taxes  on  the  land.  Accord- 
ing to  his  letter  to  the  defendants,  he  did  not  think  they  could  get 
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a  living  on  the  land  for  the  first  few  years  after  they  should  take 
possession  of  the  same.  It  undoubtedly  was  for  that  reason  that 
he  assisted  them  after  they  took  possession  of  the  land. 

It  is  hardly  necessary  to  refer  to  the  well-settled  principle  that, 
in  equity,  part  performance  takes  a  parol  agreement  for  the  sale 
of  real  estate  out  of  the  operation  of  the  Statute  of  Frauds.  (See 
MaUins  v.  Brown,  4  Comstock  403. )  According  to  our  statutes 
nothing  in  then!  "  shall  be  construed  to  abridge  the  powers  of 
courts  of  equity,  to  compel  the  specific  performance  of  agreements 
in  cases  of  part  performance  of  such  agreements:''  2  R.  S.  135, 
§10. 

Whether  a  gift  of  land  may  be  so  far  executed  as  to  entitle  the 
donee  to  a  specific  performance  of  it  by  the  donor,  is  the  question 
to  be  determined  in  this  case. 

In  the  case  of  The  Lessee  of  SyUr  and\  Wife  v.  Eclehart,  1 
Binn.  378,  Tilohman,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says :  "  It  has  been  settled  that  where  a  parol  agreement 
is  clearly  proved,  in  consequence  of  which  one  of  the  parties  has 
taken  possession  and  made  valuable  improvements,  such  agreement 
shall  be  carried  into  eflfect.  We  see  no  material  difierence  between 
a  sale  and  a  gift ;  because  it  certainly  would  be  fraudulent  con- 
duct in  a  parent  to  make  a  gift  which  he  knew  to  be  void,  and 
thus  entice  his  child  into  a  great  expenditure  of  money  and  labor, 
of  which  he  meant  to  reap  the  benefit  himself."  And  it  was  held 
in  that  case,  that  a  parol  gift  of  lands  by  a  father  to  his  son, 
accompanied  with  possession,  and  followed  by  the  son's  making 
improvements  on  the  land,  is  valid,  notwithstanding  the  act  of 
frauds  and  perjuries. 

Judge  Black  charged  the  jury,  in  Hughs  v.  Walker,  12  Penn. 
State  Rep.  173,  as  follows,  to  wit :  "  Where  a  man  makes  a  ^arol 
sale  and  receives  the  purchase-money,  he  cannot  set  up  the  Statute 
of  Frauds  against  the  Validity  of  the  contract.  So,  where  he 
makes  a  gift  by  parol,  either  to  his  son  or  to  a  stranger,  if  the  donee 
has  gone  into  possession  in  pursuance  of  the  gift,  and  made  valu- 
able improvements  on  it,  the  land  so  given  cannot  be  claimed  back 
again,  and  the  possession  resumed  by  the  donor."  The  judgment 
in  that  case  was  affirmed.  And  Coulter,  J.,  in  delivering  the 
opinion  of  the  court,  said,  in  respect  to  the  charge  of  Judge 
Black  to  the  jury :  "  I  will  let  the  charge  speak  for  itself.  It 
will  carry  itself  through."  , 
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The  principles  laid  down  in  the  above  two  cases  have  never 
been  departed  from  by  the  courts  of  Pennsylvania,  but  have  been 
sustained  and  reiterated  in  other  cases.  (See  Malum  v.  Baker^  2 
Casey  519.) 

The  following  cases  sustain  to  some  extent  the  proposition  that 
the  acceptance  of  the  land  in  dispute,  as  a  gift  by  the  defendants, 
and  their  occupancy  of  it,  and  their  improvements  on  it,  pursuant 
to  the  gift,  with  the  approbation  of  the  plaintiff,  render  the  gift 
irrevocable :  King%  Seir%  v.  ThompBon^  9  Peters  206 ;  Pope  v. 
Henry ^  24  Vermont  Rep.  560 ;  Dugan  v.  Oittinffs,  3  Gill  138. 

The  gift  was  executed  by  the  parties,  except  that  no  deed  was 
executed  by  the  plaintiff  and  delivered  to  the  defendants,  so  as  to 
show  that  the  defendants  had  a  freehold  estate  in  the  land. 

I  am  of  the  opinion  we  ought  to  hold  that  the  gift  partook  of 
the  nature  of  a  contract  and  became  binding  upon  the  plaintiff  in 
the  nature  of  a  contract,  by  a  good  and  valuable  consideration 
that  moved  from  the  defendants,  by  their  changing  their  place  of 
residence  and  spending  six  years  of  their  lives  upon  the  land 
when  it  yielded  very  little,  and  by  their  making  valuable  improve- 
ments upon  the  land  and  paying  taxes  thereon.  It  is  not  impro- 
bable that  the  defendants,  within  the  time  they  occupied  the  land  in 
dispute,  might,  if  they  had  lived  elsewhere,  have  earned  and  saved 
property  of  greater  value  than  this  land.  Had  the  defendant, 
James  W.  Freeman,  remained  on  the  land  with  his  wife,  it  would 
have  been  unjust  and  tantamount  to  a  fraud  for  the  plaintiff  to 
have  turned  the  defendants  out  of  possession.  And  is  it  not  more 
unjust  and  more  like  fraud  for  the  plaintiff,  with  the  consent,  if 
not  connivance,  of  James  W.  Freeman,  to  turn  the  wife  of  the 
latter  out  of  possession  of  the  land  ? 

It^seems  to  me  the  conduct  of  the  plaintiff  towards  the  defend- 
ant, Julia  Ann  Freeman,  should  be  characterized  as  fraudulent, 
and  be  held  fraudulent. 

The  gift  of  the  land  to  the  defendants  was  a  direct  encourage- 
ment to  them  to  spend  their  lives  upon  it,  labor  on  it,  improve  it, 
and  expend  money  upon  it ;  and  it  would  be  against  conscience  to 
allow  the  plaintiff  to  revoke  the  gift.  And  I  am  of  the  opinion 
the  gift  should  be  specifically  enforced,  on  the  ground  that  it  has 
become  irrevocable,  and  valid  a^  a  contract,  by  reason  of  the  con- 
sideration that  has  moved  from  the  defendants,  in  consequence  of 
the  gift,  which  consideration  they  could  recover  of  the  plaintiff 
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if  its  vahie  could  be  ascertained  or  estimated  in  dollars.     (See 
Rhodes  v.  Rhodes^  3  Sand.  Gh.  Reps.  279.) 

The  case  is  one  in  which  justice  cannot  be  done  without  holding 
the  gift  of  the  land  to  the  defendants  irrevocable,  and  enforcing 
it  in  favor  of  the  defendant,  Julia  Ann  Freeman. 

The  plaintiff's  counsel  relies  on  the  case  of  McCray  v.  McCray^ 
30  Barb.  633,  to  sustain  the  decision  of  the  referee.  In  that  case 
a  new  trial  was  granted  on  the  ground  that  the  defendant  had 
offered  to  prove  a  parol  contract  for  the  land  in  dispute  and  part 
performance  of  it,  which  was  improperly  rejected.  The  question 
whether  the  defendant  could  have  held  the  land  in  dispute,  in  that 
case,  by  a  parol  gift,  was  not  decided ;  and  it  was  not  necessary 
to  determine  that  question,  for  there  was  a  contract  that  controlled 
the  decision. 

I  am  aware  that  the  general  rule  is,  that  a  gift,  strictly  speak- 
ing, is  not  regarded  in  the  light  of  a  contract,  because  it  is  volun- 
tary, and  without  consideration.  And  yet  every  gift  which  is 
made  perfect  by  delivery  is  an  executed  contract ;  for  it  is  founded 
on  the  mutual  consent  of  the  parties,  in  reference  to  a  right  or 
interest  pa^ssing  between  them.  (See  2  Kent's  Com.  9th  ed.,  p. 
574.) 

It  is  no  innovation  to  hold  that  the  gift  of  the  land  in  this  case 
partook  of  the  nature  of  a  contract,  and  became  binding  upon  the 
plaintiff  as  a  contract,  when  the  consideration,  in  consequence  of 
the  gift,  passed  from  the  defendants.  And  it  was  not  necessary 
that  the  plaintiff  should  be  benefited  by  the  consideration.  It 
mast  be  deemed  to  have  passed  from  the  defendants  at  the  in- 
stance and  request  of  the  plaintiff.  He  solicited  them  to  take  the 
land,  and  move  on  to  it,  occupy  it,  and  improve  it,  at  a  loss  to 
them,  for  they  could  not  get  a  living  on  it.  He  assisted  them  in 
moving  upon  it ;  and  although  he  was  prompted  to  do  so  by  the 
love  and  affection  he  had  for  the  defendants,  he  must  be  held 
responsible  for  the  situation  in  which  the  defendants  were  at  the 
time  he  undei1;ook  to  turn  them  out  of  the  possession  of  the  land. 

My  conclusion  is  that  the  defendants  were,  in  equity,  entitled 
to  a  life  estate  in  the  land  in  dispute  at  the  time  the  action  was 
commenced ;  and  that  the  referee  should  have  found,  as  a  conclu- 
sion of  law,  that  the  defendant,  Julia  Ann  Freeman,  was  entitled 
to  a  judgment  in  her  favor ;  and  entitled  to  a  deed  conveying  to 

her  and  her  husband  the  land  in  dispute,  to  have  and  to  hold  the 
Vol.  XVn.- 
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same  so  long  as  they  or  either  of  them  should  live.     (See  LoJh 
dell  V.  Lohdell,  33  How.  Pr.  Reps.  347.) 

Judgment  should  be  reversed,  and  a  new  trial  granted. 

BoARDMAN,  Parker,  and  Murray,  JJ.,  concurred. 


United  States  District  Courts  Eastern  District  of  Penmylvania. 

BENNETT'S  CASE. 

ERBEN'S  CASE. 

Under  the  provision  of  the  14th  section  of  the  Bankrupt  Law  of  2d  March  1867, 
excepting  from  the  operation  of  the  act  the  property  of  debtors  exempted  from 
levy  and  sale  by  the  laws  of  the  state,  a  Tested  expectant  interest  of  a  bankrupt 
in  a  sum  of  money  payable  at  his  own  death,  or  at  the  death  of  another  person, 
may,  in  Pennsylvania,  be  set  apart  for  the  use  of  the  bankrupt ;  so,  however,  that 
its  appraised  present  value,  estimated  as  in  cases  of  life  insurance,  does  not  exceed 
$300,  or  that  the  bankrupt  does  not  receive  more  than  $300,  if  the  value  thus  esti- 
mated exceeds  that  amount. 

In  Bennett's  Cascj  the  bankrupt  was  one  of  the  children  of  an 
intestate,  whose  land  having  been  sold  under  proceedings  in  the 
Orphans*  Court  of  the  proper  coinity  of  the  state,  a  third  of  the 
money  produced  was  invested  60  as*  to  secure  to  the  intestate's 
widow  the  receipt  of  the  interest  for  her  life,  and  to  his  children 
the  receipt,  in  equal  shares,  of  the  capital  at  her  death.  The 
widow  was  living  when  the  inventory  and  appraisement  of  the 
bankrupt's  effects  were  made,  and  at  the  date  of  the  allotment 
of  what  was  set  apart  for  his  own  use  under  the  provisions  of  the 
14th  section  of  the  Act  of  Congress.  His  expectant  vested  inter- 
est in  the  share  of  the  capital  payable  at  her  death,  was  appraised 
at  its  present  value,  estimated  as  in  cases  of  life  insurance.  The 
valuation  was  of  less  amount  than  $300.  The  bankrupt  claimed, 
and  the  assignee  set  apart  for  him,  this  item  of  the  estate,  as 
excepted  from  the  operation  of  the  proceedings  in  bankruptcy,  by 
the  14th  section  of  the  Act  of  Congress  of  2d  March  1867,  under 
the  head  of  property  "  exempted  from  levy  and  sale  upon  execu- 
tion or  other  process  or  order  of  court  by  the  laws  of  the  state 
*  *  *  to  an  amount  not  exceeding  that  allowed  by  those  laws  in 
force  in  1864." 

In  Erhens  Case,  the  bankrupt  had  effected  an  insurance  on  his 
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own  life  in  a  sum  of  money  payable  at  his  death  to  his  wife.  It 
was  alleged  that  he  had  been  solvent  when  the  insurance  was 
effected,  and  that  it  formed  no  part  of  his  estate.  But  he  had 
paid  the  annual  premiums  after  his  insolvency.  This  insurance 
had  been  appraised  as  part  of  the  assigned  estate ;  and  had  after- 
wards been  claimed  and  set  apart  for  the  use  of  himself  as  exempt 
under  the  provisions  of  the  Act  of  Congress,  and  those  laws  of  the 
state  upon  which  the  question  arose  in  Bennett's  Ca^e, 

Upon  the  hearing  of  these  cases  in  the  Court  of  Bankruptcy, 
Cadwalader,  J.,  said  that  in  the  case  of  a  similar  expectant 
interest  in  corporeal  property,  which  interest  could  be  levied  on 
and  sold  under  an  execution,  he  would  have  had  no  doubt  of  the 
applicability  of  the  exemption  laws  of  the  state.  But  the  expect- 
ant interests  here  in  question  could  not  be  sold  under  an  execu- 
tion. They  could  not  be  reached  by  a  creditor  in  a  court  of  the 
state,  otherwise  than  by  way  of  attachment  execution — a  proceed- 
ing under  which  there  could  be  no  sale,  in  the  strict  sense  of  the 
word-  In  each  case,  the  question  of  exemption  depended,  under 
the  Act  of  Congress,  altogether  upon  the  effect  of  legislation  of 
the  state,  or  depended  upon  a  meaning  of  words,  which  was  to 
be  determined  according  to  the  effect  attributable  to  them  by  the 
courts  of  the  state  under  such  legislation. 

He  therefore  asked  the  assistance  of  two  judges  of  the  courts 
of  the  state,  Judge  Strong,  of  the  Supreme  Court,  and  Judge 
Hare,  President  of  the  District  Court  for  the  City  of  Phila- 
delphia. 

Judges  Strong  and  Hare  sat  accordingly  as  assessors ;  and 
heard  the  questions  argued  by  counsel  on  16th  September  1868. 

J.  S.  Sharp,  for  Erben. 
Dawes,  for  Bennett. 
Bispham,  contrS. 

Judges  Strong  and  Hare,  on  the  18th  of  September  1868, 
expressed  their  concurrent  opinion  that  the  expectant  interests  in 
the  money  payable  at  the  respective  deaths  of  Mrs.  Bennett  and 
Mr.  Erben,  were  included  in  the  meaning  of  the  words  "  property 
exempted  from  levy  and  sale  upon  execution  or  other  process  or 
order  of  the  court  by  the  laws  of  the  state,"  and  would  be  ex- 
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emptcd  under  these  laws  to  an  amount  not  exceeding  ^300  in  each 
case. 

Cadwaladbr,  D.  J. — The  opinion  of  the  learned  assessors 
appears  from  proceedings  of  the  registers,  and  of  assignees  who 
were  lawyers,  to  coincide  with  prevalent  views  of  members  of  the 
legal  profession  in  the  state.  I  fully  concur.  In  these  cases, 
therefore,  the  respective  exemptions  are  sustained. 

In  Erben^s  Cawsereral  questions  pre-  tent :  Chambers  t.  Spencer,  5  Watts  404, 

sent  themselyes  for  consideration,  one  409. 

only  of  which,  by  the  suggestion  of        And  this  was  probably  one  of  the  rea- 

Cadwaladeb,  J.,  was  argued  before  sons  why  the  court  refused  to  hear  argu- 

and  decided  by  the  judges.     These  ques-  ment  upon  the  point  until  the  second 

tions  are  as  follows  : —  question  had  been  disposed  of.     If  the 

1st.  Was  the  policy  in  question  the  policy,  however,  once  became  vested  in 

property  of  Mr,  or  Mrs.  Erben  ?  Mrs.  Erben  it  could  hardly  be  contended 

2d.  Supposing  it  to  have  been  Mr.  that  the  payment  of  some  of  the  premiums 

Erben's,  was  it  not  exempt  nnder  the  by  Mr.  Erben,  after  his  insolvency,  di- 

Bankrupt  Act  by  virtue  of  the  Acts  of  vested  her  interest  and  vested  it  in  him. 

Assembly  of  Pennsylvania  of  9th  April  There  may  have  been  a  right  of  action 

1849  or  of  8th  April  1859  f  by  Mr.  Erben's  assignee  against  Mrs. 

3d.  If  not  exempt  by  virtue  of  either  Erben  for  money  paid  to  her  use ;  and 

of  these  acts  was  it  not  exempt  by  the  in  a  judgment  obtained  against  her,  per- 

Act  of  April  15th  1868  7  haps,  her  interest  in  the  policy  could  be 

1st.  It  is  conceded  that  at  the  time  the  attached :  Girard  Fire  Ins,  Co.  v.  Fields, 

policy  was  taken  out  Mr.  Erben  was  sol-  9   Wright    129;    Mills    v.    Auriolj    1 

vent  and  so  continued  for  about  nine  Smith's  Lead.  Cases  910 ;  Godsall  v. 

years,  during  which  time  he  paid  all  the'  Boldero,  2  Id.  292  ;  Dalby  v.  Ins,  Co., 

premiums  falling  due.     (After  that  time  Id.  297. 

he  paid  part  of  them  only ;  the  remain-        2d.  Was  the  policy  excepted  from  the 

der  being  paid  by  Mrs,  Erben  out  of  operation  of  the   14th  section  of  the 

money  given  to  her  by  friends.)    That  a  Bankrupt  Act,  which  gives  to  the  as- 

man  may  convey  property  to  his  wife  signee  the  property  and  rights  of  the 

whilst  he  is  solvent,  provided  there  is  no  bankrupt,  but  excepts  from  the  operation 

intention  on  his  part  to  defraud  his  ere-  of   this    section   the    *'  household    and 

ditors,  may  be  considered  as  settled  in  kitchen  furniture    •    •    •    and   such 

many  of  the  states ;  and  by  the  decisions  other  property   *   *   as  is  exempt  fh)m 

of  the   Supreme  Court  of  the  United  levy  and  sale  upon  execution  or  other 

States  it  is  valid,  at  least,  as  to  subse-  process,  or  order  of  any  court,  by  the 

qnent  creditors.     See  Story's  Eq.  Jur.  laws  of  the  state  in  which  the  bankrupt 

22   359   (n.),  42S;   Posten  v.  Posten,  has  his  domicil  at  the  time  of  the  com- 

4  Whart.  27 ;    Saxten  v.    Wheaton^  6  mencement  of  the  proceedings  in  bank- 

Wheaton  247.  ruptcy  to  an  amount  not  exceeding  that 

But  this  being  admitted  it  is  not  the  allowed  by  such  state  exemption  laws  in 

province  of  the  court,  but  of  the  jury,  force  in  the  year  1864."    The  Act  of 

to  say  whether  there  is  a  fraudulent  in-  Assembly  of  Pennsylvania  of  April  9th 
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1849  prOTides  <' that    *    *    •    propertjf  his  claim.    On  April   14th   1851,  Oie 
to  the  yalue  of  $300    ♦    ♦    ♦    of  any  **  Widows'  Act"  was  approved,  whose 
debtor  shall  be  exempt  from  levy  and  language  and  general  parpose  was  the 
saleon  execution  or  bj  distress  for  rent."  same  as  that  of  the  Act  of  1849;  and 
The  act  &en  goes  on  to  provide  a  man"  in  1860  the  Snpreme  Coort  held  that 
acr  of  appraising  the  property  which  the  nnder  that  act ''  the  widow  of  a  decedent 
^'debtor  may  elect  to   retain."    The  fnay  elect  to  take  $300  as  against  the 
early  decisions  of  the  Snpreme  Conrt  creditors  of  her  husband,  out  of  any 
upon  the  construction  of  the  term  **  pro-  money  or  eoidenee  of  debt  belonging  to 
perty"  in  this  act  were  very  strict,  and  the  estate ;  and  in  such  case  there  is  no 
declared  '*  money,"  among  other  things,  necessity  for  an  appraisement :"  Larri- 
not  to  be  included  within  it:  Hammer  v.  8on*a  Appeal,  12  Casey  130. 
fVees,  7  Harris  255  (1852);  Knabb  r.  It  may  be  noticed,  however,  that  the 
Drake,  1 1  Id.  489  (1854).  widow  in  this  case  chose  promissory  notes. 
It  was  also  said  that  nothing  would  and  ajter  selecting  them  the  money  for 
come  within  the  terms  of  the  law  that  which  they  called  was  paid  to  the  exe- 
did  not  require  or  was  not  susceptible  of  cutors.    But  the  evident  liberal  tendency 
appraisement ;  it  being  required  that  the  of  the  Supreme  Court  in  construing  the 
whole  law  should  be  construed  together,  law  of  1849  seemed  insufficient  to  satisfy 
In  1857,  however,  the  court  held  that,  the  legislature,  the  early  decisions  not 
^*  Where  the  real  estate  of  a  debtor  is  being  yet  overruled^  and  they  therefore 
seized  and  sold  under  a  judgment  ob-  passed  the  Act  of  8th  April  1859,  which 
taiDod  on  a  mortgage  given    for   the  extended  to  the  class  of  persons  named 
balance  of  the  purchase-money  of  such  in  the  Acts  of  1849  and  1851,  the  right 
real  estate,  and  before  the  sale  the  debtor  to  exempt  '*  bank  notes,  money,  stocks, 
notifies  the  sheriff  that  he  claims  the  judgments,  or  other  indebtedness  to  such 
benefit  of  the  Exemption  Law  of  1849,  person."    The  question  then  was,  in 
snd  desires   to  have  an  appraisement  this  case,  whether  the  term '<  property," 
made,  such  debtor  is  entitled  to  the  in  the  Act  of  1849,  or  the  term  'Un- 
balance of  the  proceeds  after  the  pay-  debtedness,"  in  the  Act  of  1859,  in- 
ment  of  the  mortgage-debt  and  costs,  it  eluded  a  policy  of  life  insurance, 
not  exceeding  $300,   in  preference  to  The  court  have  not  given  the  reasons 
judgments  obtained  for  debts  contracted  upon  which  they  decided  it  to  be  **  pro- 
vince July  4th  1849   (the  law  having  perty,"  but  it  can  hardly  be  doubted  that 
provided  that  no  debts  contracted  prior  the  liberal  tendency  of  the  Supreme 
to  that  date  should  be  affected  by  the  Court  in  its  late  decisions  in  construing 
act).    Abmbtbong,  J.,  remarked,   in  those  acts  and  the  evident  liberal  intent 
the  opinion  of  the  court  delivered  by  of  the  legislature,  as  showed  in  the  Act 
him,  that  the  law  '<  should  receive  a  con-  of  1859,  induced  them  to  so  extend  tlic 
stmction/arorafr/e  to  the  benevolent  object  term.    It  has  been  said  that  '*  property*' 
of  its  enactment,*^  that  being  <*  not  only  in  a  will  includes  every  species  of  pro- 
iirr  the  benefit  of  the  debtor  but  for  his  perty,  is  a  nomen  generalissimum,  '*  and 
family:"  Hill  v.   Johnson  4r  Park,  5  comprehends  all  earthly  possessions:" 
Casey  362.  Rosetter  v.  Simmons,  6  S.  &  R.  455. 

Black,  C.  J.  (in  1852)  ha4  said  it  Although  this  would  be  a  very  com- 

sliould   be  strictly  construed    because,  prehensive  definition  to  give  the  term  in 

among  other  reasons,  it  was  in  deroga-  the  statute  in  question,  it  yet  shows  how 

tion  of  the   common-law  rights  of  the  comprehensive  a  term  it  may  be  held  to 

ereditor  to  take  his  debtor's  property  for  be  where  the  intent  is  manifested  by 
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concorrent  circumstances.    It  was  con-  policies  of  life  insarance  or  annuities 

tended  upon  argument,  also,  that  the  upon  the  life  of  any  person  which  may 

policy  was  an  *' indebtedness '^  within  hereafter  mature  and  which  have  been 

the  meaning  of  the  Act  of  1859 — a  de-  or  shall  be  taken  out  for  the  benefit  of, 

bitum  in  presenti  solvendum  infuturo.    It  or  bond  fide  assigned  to  the  wife  of  snch 

has  been   held  in  England  that  a  life  person     *     *     *     shall  be  vested  in 

policy  will  pass  under  a  will  by  the  term  such  wife    *    «     «    full  and  clear  from 

"debentures    and    debts:'*     Lloyd    ^  all  claims  of  the  crcditora  of  such  per- 

Gould^    Cases  temp.   Sugden   289-294;  son.**     If,  therefore,  the  value  of  the 

lieynolds  on  Life  Insurance  173.     And  policy  taken  out  by  a  husband  for  the 

although  the  Chancellor  said  he  did  not  benefit  of  his  wife  does  not  exceed  the 

wish  to  be  considered  as  deciding  the  <»  amount"  which  was  exempted  by  the 

**  abstract  point"  that  a  life  policy  is  a  gtate  laws  in  force  in  "  1864,"  it  would 

-Mebt,"  the  reasoning  is  very  strong  in  geem  that  it  might  be  exempted  under 

support  of  this  view.  ^his  later  act ;  even  if  the  title  to  the 

Many   definitions   of   '*  debts,'*   too,  policy  were  vested  in  the  husband  at  the 

may  be  found  in  the  books  sufliciently  time  he  was  declared    bankrupt.      In 

comprehensive  to   cover  a  life  policy,  ©ther  words,  the  state  laws  exempting 

See  Bouvier's  Dictionary,  Debt;  Gray  property  from  levy  and  sale,  may  be 

V.  Bennett,  3  Met.  522,   526  ;    I   Bell  changed  with  reference  to  the  articles 

Appeal  Cases  295.  exempted  if  no  change  is  made  with  re- 

And  the  text-books  on  insurance  and  ference  to  the  money  value  of  Uie  exemp- 

on  bankrupt  law  speak  of  policies  of  life  Hon.     The  difficulty    in    Mr.  Erben's 

insurance  continually  as  **  debts"  and  case  with  reference  to  this  point  was, 

"contingent   debts;"  Shaw's  Ellis  on  that  the  Act  of  15th  AprU   1868,  had 

Insurance  299  ;  Cooke's  Bankrupt  Laws  been  passed  after  he  had  l)een  declared 

l^^'  bankrupt  and  the  title  to  the  policy,  if 

As  was  suggested  above,  it  is  believed,  in  him  at  that  time,  might  be  considered 

too,  that  it  would  be  the  subject  of  an  as  at  once  vested  in  his  assignee  so  that 

attachment  execution  :  Lancaster  Bank  no  subsequent  act  of  the  legislature  could 

v.  Stouffer,  10  Barr  398;  Girard  Fire  take  it  out  of  him;  for  the  Bankrupt 

Ins,   Co.  v.  Fields,  9  Wright  129  ;  3/a-  Act  provides  «*That  the  foregoing  cx- 

hon  V.  Kunkle,    14   Id.  216;  Mills  v.  ceptions  shall  operate  as  a  limitation 

Auriol,  1  Smith's  Lead.  Cases  910.  upon  the  conveyance  of  the  property  of 

If  this  be  true,  it  is  a  strong  circum-  the  bankrupt  to  the  assignee  ;  and  in  no 

stance  in  favor  of  its  exemption  as  it  case  shall  the  property  hereby  excepted 

would  seem  to  be   brought  within  the  pass  to  the  assignee,  or  the  title  of  the 

clause  "  exempt  from  levy  and  sale  on  bankrupt  thereto  bo  impaired  or  affected 

execution,"  which  was  at  first  said  to  by  any  of  the  provisions  of  this  act." 

be  necessary,  though  the  late  decisions  if  the  title  had  vested  in  the  assignee, 

arc  less  strict.     But  a  very  important  therefore,  it  would  require  a  very  liberal 

point  upon  the  general  subject  is  whether  construction   to  hold   that  it  might  be 

it  is  not  exempted  by  the  Act  of  15th  taken  out  of  him  by  a  subsequent  act  of 

April  1868,  which  provides  that  «*  all  the  legislature.                         I.  S.  S. 
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United  States  District  Court. — District  of  Oregon. 

Matter  op  ROBERT  SUTHERLAND,  a  Bankrupt.^ 

A  judgment  for  a  fine  imposed  as  a  penalty  for  crime  is  not  a  debt  within  the 
meaning  of  the  Bankrupt  Act,  and  not  being  included  in  the  special  provisions 
allowing  certain  claims  to  be  proved  as  debts,  it  cannot  be  proved  against  the  estate 
of  a  bankrupt. 

The  state  of  Oregon  proved  a  debt  against  the  estate  of  the 
bankrupt,  amounting  to  $1394.46.  Upon  the  motion  of  the 
assignee,  the  claim  was  set  down  for  examination  before  the  court. 

From  the  evidence  and  admissions  of  the  counsel  for  the  state 
and  assignee,  it  appeared  that  on  December  3d  and  4th  1861,  two 
several  judgments  were  given  in  the  Circuit  Court  of  the  state  for 
the  county  of  Multnomah,  sentencing  the  bankrupt  to  pay  two 
certain  fines,  and  that  he  be  committed  until  the  same  be  paid. 
The  debt  proved  before  the  register  is  a  part  of  the  sum  for  which 
these  judgments  were  given,  the  remainder  having  been  paid. 

Opinion  by 

Deady,  J. — It  is  understood  from  the  admission  of  the  counsel 
that  these  fines  were  imposed  upon  the  bankrupt  as  a  punishment 
prescribed  by  law  for  the  commission  of  a  crime,  of  which  he  had 
been  duly  convicted.  Indeed,  a  judgment  that  a  party  pay  a  fine, 
in  the  absence  of  anything  to  the  contrary,  must  be  presumed  to 
have  been  given  as  a  punishment  for  the  commission  of  a  crime. 

The  State  Act  of  January  25th  1854,  in  force  when  these  judg- 
ments were  given,  provides  that  "  any  convict"  confined  in  jail 
"for  the  non-payment  of  a  fine,'*  may  be  discharged  from  such 
imprisonment  by  the  commissioners  of  the  county,  if  he  is  unable 
to  pay  the  fine ;  ^'  but  such  convict  shall  not  thereby  be  released 
from  the  payment  of  such  fine,  but  the  same  may  be  collected  by 
execution  at  any  future  time.''  Under  this  act  the  bankrupt  was 
discharged  from  imprisonment  soon  after  the  judgments  were  given. 

Section  19  of  the  act  declares  that  all  debts  due  and  payable 
from  the  bankrupt  at  the  time  of  the  adjudication  of  bankruptcy 
*  *  *  may  be  proved  against  the  estate  of  the  bankrupt.  Does 
the  term  debt  include  a  judgment  for  a  fine  ?     Blackstone  (vol.  3, 

'  We  are  indebted  for  this  case  to  the  courtesy  of  Hon.  M.  P.  Deady. — Eds. 
Aji.  Law  Rbg. 
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154)  says,  "  the  legal  acceptation  of  debt  is,  a  sum  of  money  due 
by  certain  and  express  agreement."  This,  however,  is  not  the 
popular  acceptation  of  the  word.  Says  the  Supreme  Court  of 
Massachusetts  (3  Met.  526) :  "  The  word  debt  is  of  large  import, 
including  not  only  debts  of  record,  or  judgments,  and  debts  of 
specialty,  but  also  obligations  under  simple  contracts  to  a  very  wide 
extent ;  and  in  its  popular  sense  includes  all  that  is  due  to  a  man 
under  any  form  of  obligation  or  promise.''  This  view  of  the  sub- 
ject was  approved  by  Justice  Story  (2  Story's  R.  432). 

To  ascertain,  then,  whether  the  word  debt  is  here  used  in  the 
legal  or  popular  sense,  recourse  must  be  had  to  the  subject-matter 
and  the  context.  Immediately  following  the  general  clause  of 
section  19,  concerning  debts,  as  above  quoted,  it  is  provided  that, 
"  All  demands  against  the  bankrupt  for  or  account  of  any  goods 
or  chattels  wrongfully  taken,  converted,  or  withheld  by  him  may 
be  proved  or  allowed  as  debts,  to  the  amount  of  the  value  of  the 
property  so  taken  or  withheld,  with  interest."  The  section  then 
proceeds  to  provide  for  the  case  of  contingent  debts  and  liabilities, 
as  well  as  unliquidated  damages  upon  a  contract  or  promise,  and 
then  concludes :  "  No  debts  other  than  those  above  specified  shall 
be  proved  or  allowed  against  the  estate." 

From  all  the  provisions  of  the  section,  it  is  apparent  that  the 
word  debt  is  used  in  the  legal  or  limited  sense.  If  it  were  used 
in  the  popular  sense,  it  would  not  have  been  necessary  to  have 
specially  provided  that  "demands  for  goods  wrongfully  taken, 
&c.,  may  be  proved  or  allowed  as  debts."  In  the  popular  sense, 
such  demands  are  debts,  and  would  have  been  included  in  the  pre- 
ceding clause  providing  for  the  proving  "  all  debts." 

A  discharge  in  bankruptcy  releases  the  bankrupt  from  all  debts 
which  were  or  might  have  been  proved  against  his  estate :  Sect. 
34  Bankrupt  Act.  These  fines  were  imposed  upon  the  bankrupt 
aa  a  punishment  for  crimes  of  which  he  was  convicted.  If  prov- 
able against  his  estate,  he  may  be  discharged  from  the  payment 
of  them  and  from  arrest  made  to  enforce  such  payment. 

In  effect,  this  would  be  allowing  the  National  Government, 
through  its  courts,  to  grant  pardons  for  crimes  committed  against 
the  state.  A  person  convicted  of  manslaughter  and  sentenced  to 
pay  a  fine  of  a  thousand  dollars,  would  be  relieved,  by  a  discharge 
in  bankruptcy,  from  the  punishment  affixed  by  law  to  his  crime. 
I  do  not  think  that  the  act,  while  it  reasonably  admits  of  any  other 
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construction,  ought  to  be  construed  so  as  to  permit  or  allow  such 
a  consequence. 

Looking  at  the  letter  of  the  act  or  the  nature  of  the  subject, 
either  separately  or  conjunctively,  it  appears  to  me  that  a  judg- 
ment for  a  fine,  imposed  as  a  punishment  for  a  crime,  is  not  a 
debt  provable  against  the  estate  of  the  bankrupt.  Abstractly 
considered,  it  may  be  proper  that  such  a  judgment  should  be 
proved  as  a  debt  against  the  estate  for  the  purpose  of  receiving 
any  dividend  as  a  part  payment  thereof,  without  effecting  a  full 
discharge  of  the  same.  Such  a  provision  is  found  in  section  83, 
concerning  debts  created  by  fraud  or  embezzlement,  or  by  defal- 
cation, while  acting  as  a  public  officer,  or  in  fiduciary  character. 
But  judgments  for  fines  are  not  included  in  this  special  provision, 
because  not  enumerated  in  it. 

In  The  People  v.  Spalding^  10  Paige  Ch.  R.  284,  it  was  decided 
that  a  discharge  under  the  Bankrupt  Act  of  1841  did  not  discharge 
a  party  from  a  judgment  for  a  fine  imposed  upon  him  as  a  punish- 
ment for  a  contempt,  committed  by  violating  an  iiyunction.  The 
contempt  was  merely  constructive,  and  the  fine  imposed  was 
directed  by  statute  to  be  ultimately  applied  in  satisfaction  of  the 
civil  injury  to  the  party  who  obtained  the  injunction.  The  Court  ( 
of  Errors  affirmed  the  decision :  7  Hill  301.  On  error  to  the  Su- 
preme Court  of  the  United  States,  the  judgment  of  the  Court  of 
Errors  was  affirmed :  4  How.  21. 

This  case  seems  decisive  of  the  question.  Indeed,  it  ^es  much 
further  than  the  court  is  required  to  go  in  this  case.  The  Bank- 
rupt Act  of  1841,  in  the  use  of  the  word  dehty  is  much  less  quali- 
fied than  the  present  one,  yet  the  court  held  that  it  did  not  include 
a  judgment  for  a  fine.  In  the  case  under  consideration,  the  fine 
was  imposed  purely  as  a  punishment  for  the  commission  of  an 
actual  crime ;  while  in  the  case  cited,  the  fine  was  imposed,  nomi- 
nally as  a  punishment,  but  in  reality  as  a  compensation  to  the 
creditor  for  the  civil  injury  he  sustained  by  reason  of  the  commis- 
aion  of  the  acts  constituting  the  contempt. 

The  claim  must  be  expunged  from  the  list  of  debts  proved 
against  the  estate  of  the  bankrupt. 
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United  States  District  Court, — District  of  North  Carolina. 

Matter  op  ALVIN  G.  THORNTON,  Bankrupt.* 

Real  estate  cannot  be  allotted  or  set  apart  by  the  assignee  to  a  bankrupt  under 
section  14  of  the  Bankrupt  Act,  even  though  the  personal  property,  excluding  the 
articles  exempted  by  the  state  law,  be  less  than  the  amount  which  the  assignee 
thinks  should  be  allowed  the  defendant. 

Money  may  be  so  allotted  to  the  bankrupt. 

The  following  question  was  certified  by  the  Register : — 
Should  an  assignee  in  bankruptcy,  in  case  there  is  a  deficiency 
of  personal  property^  allot  to  the  bankrupt  an  exemption  in  real 
estate  under  section  14  of  the  Bankrupt  Act  of  1867 — in  other 
words,  does  the  Bankrupt  Act  give  to  an  assignee  the  discretion- 
ary power  of  assigning  to  the  bankrupt  real  estate  to  make  up 
deficiency  when  he  (the  assignee)  is  of  opinion  that  the  bankrupt's 
exemption  under  said  section  14  ought  to  amount  to  $500,  and 
there  is  not  that  amount  of  personal  property  belonging  to  the 
estate  over  and  above  the  articles  specifically  exempted  under 
sections  7  and  8,  chapter  45,  Revised  Code  of  North  Carolina  ? 

John  W.  SinsdalCy  for  creditor. — ^I.  The  term  necessaries  is 
used  principally  in  the  laws  relating  to  infants  and  femes  covert. 
It  is  always  defined  as  personalty,  and  never  including  real  estate : 
Smith  on  Contracts  216  and  note  reference  to  Tupper  v.  Cald- 
well, 13  Metcalf  563. 

An  infant  can  contract  for  necessaries ;  but,  however  necessary 
land  might  be  to  him,  its  purchase  by  him  would  not  be  binding ; 
so  in  case  of  feme  covert,  who  might  be  in  the'  greatest  need  of  a 
home — a  sale  of  house  and  lot  to  her  would  not  bind  her  husband  : 
Freeman  v.  Bridgers,  4  Jones  N.  C.  Law,  p.  1 ;  Seaton  v.  Bene- 
dict, 2  Smith's  Lead.  Cas.  p.  431 ;  Tyler  on  Infancy  and  Covert- 
ure 105,  112,  117,  120,  856,  368. 

II.  This  is  the  proper  time  to  take  exceptions,  and  solicit  the 
opinion  of  the  court :  Bankrupt  Act,  §  14,  Gen.  Clause  50  (Rice's 
Manual) ;  Gen.  Orders  in  Bankruptcy,  Rule  XIX. 

B.  <f  T,  C.  Fuller,  for  bankrupt. 

« 

Brooks,  J. — I  hove  examined  with  care  the  authorities  cited 

_  I  -^ -  •* 

*  We  are  indebted  for  this  case  to  J.  W.  Hinsdale,  Esq.,  counsel.— Eds.  Am. 
likir  Beo. 
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by  the  counsel  representing  the  creditors  who  except  to  the  report 
of  the  assignee.  And  I  have  also  read  with  interest  the  argument 
filed  by  the  attorneys  for  the  bankrupt. 

This  question  has  often  arisen,  and  given  rise  to  animated  dis- 
cussion in  my  presence,  but  is  now  for  the  first  time  presented 
under  the  provisions  of  the  law  for  my  decision.  I  am  well  satis- 
fied that  a  fair  and  proper  construction  of  the  language  used  in 
that  part  of  the  Bankruptcy  Act,  which  relates  to  exempting,  as 
well  as  the  true  spirit  and  object  of  the  law,  will  not  justify  or 
aathorize  the  action  of  the  assignee  in  this  case.  The  terms 
''other  articles  and  necessaries,''  as  used  in  the  act,  cannot  be  so 
construed  as  to  embrace  land,  without  doing  violence  to  every 
meaning  heretofore  allowed  those  terms.  It  is  quite  clear,  I 
think,  that  if  among  the  property  of  the  bankrupt  none,  or  not 
enough,  of  the  articles  specifically  mentioned  in  the  act  to  be  ex- 
empted be  found,  then  the  assignee  may  report  as  exempted  other 
'^articles  and  necessaries"  to  make  up  the  amount  required,  or 
the  deficiency  (as  the  case  may  be)  in  the  opinion  of  the  assignee, 
the  whole  not  to  exceed,  under  any  circumstances,  the  value  of 
?500. 

The  suggestion  of  the  counsel  for  the  bankrupt  would  have 
much  weight  if  it  was  a  matter  of  discretion.  But  the  court  can 
no  sooner  award  an  article  or  kind  of  property,  not  properly  em- 
braced within  the  terms  used,  according  to  a  fair  construction, 
than  it  could  exceed  the  sum  prescribed.  The  exemptions  pro- 
vided for  by  the  Bankruptcy  Act  originated  from  the  same  spirit 
that  prompted  the  enactment  of  our  legislative  provisions  in  favor 
of  widows  of  intestates,  awarding  these  provisions  for  their  tem- 
porary support.  And  as  that  law  restricts  the  commissioners  in 
the  kind  or  species  of  property  they  shall  award,  so  docs  the 
Bankruptcy  Act  restrict  the  assignee  as  to  the  kind  of  property 
he  shall  exempt.  Now  it  often  occurs  that  this  all-important  pur- 
pose of  the  law  would  be  defeated,  if  under  no  circumstances 
money  could  be  exempted  to  a  bankrupt.  Yet,  from  the  language 
of  the  law,  if  money  could  not  be  construed  to  be  an  article  or  a 
necessary,  it  would  be  quite  clear,  I  think,  that  money  could  not  be 
allowed.  But  it  is  as  clear  that  money  may  be  allowed,  for  it  not 
imfrequently  occurs  that  money  is  quite  as  necessary  to  the  tem- 
porary subsistence  of  a  bankrupt  and  his  family  as  any  article 
that  can  be  mentioned. 
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As  the  widow  of  an  intestate,  upon  the  granting  of  administra- 
tion, is  presumed  to  be  entirely  destitute  of  such  articles  and  pro- 
visions as  are  necessary  for  her  support,  so  the  Bankruptcy  Act 
presumes  that  every  man  who  has  been  adjudged  a  bankrupt  has 
sworn  truly,  and  has  surrendered  all  his  property  and  estate. 
Then,  if  this  be  correct,  he  is  alike  destitute.  Now,  suppose  the 
bankrupt  has  been  a  merchant,  a  banker,  and  has  surrendered  a 
large  estate  in  ^'  choses  ,in  action*'  and  money,  but  not  having 
been  a  housekeeper,  but  from  choice,  from  motives  of  economy, 
or  otherwise,  he  and  his  family,  consisting  of  a  wife  and  children, 
have  been  inmates  of  a  boarding-house — ^he  does  not  own  a  bed 
or  a  chair,  or  any  article  of  provisions,  consequently  there  is 
nothing  of  the  kind  in  his  schedule ;  surely  it  could  not  be  suc- 
cessfully contended  that  some  money  would  not  be  necessary  for 
the  temporary  subsistence  of  such  a  family.  Under  such  circum- 
stances money  may  be  exempted. 

The  assignee  must  advertise  the  real  estate  mentioned  in  his 
report  as  exempted,  and  sell  the  same  to  the  highest  bidder,  and 
apply  the  proceeds  as  the  law  directs. 

Let  this  be  certified. 


United  States  District  Court — District  of  New  Jersey. 

Re  ISAAC  ROSENFELD,  Jr. 

A.,  before  insolvency  and  not  in  contemplation  of  bankruptcy,  indebted  to  B.  in 
the  sum  of  $2411,  sold  to  B.  an  estate  to  the  value  of  $10,000,  and  credited  him 
on  his  books  for  the  said  sum  of  $2411  at  the  time  of  sale.  Afterwards  A.,  when 
insolvent  and  in  contemplation  of  bankruptcy,  had  a  settlement  with  agent  of  B., 
when  the  sum  of  $2411  was  deducted  from  the  amount  of  purchase-money.  Held, 
that  the  payment  was  really  made  at  the  time  of  sale,  that  it  was  not  an  appropria* 
tion  of  payments  and  that  it  was  a  legitimate  transaction  and  not  a  fraudulent  pre- 
ference within  the  meaning  of  the  Bankrupt  Act.  Where  specification  charges 
that  a  particular  debt  was  paid  after  passage  of  Bankrupt  Act,  and  the  proof  shows 
that  it  was  paid  before,  and  proof  is  offered  that  there  were  other  debts  not  men- 
tioned in  specifications  that  were  paid  after  passage  of  said  act :  fftld,  that  the 
creditors  are  bound  by  the  specification,  and  such  proof  is  inadmissible. 

Servants'  wages  paid  after  the  passage  of  Bankrupt  Act,  as  necessary  family 
expenses,  cannot  be  allowed  as  objection  to  discharge.  Payment  made  to  counsel 
for  services  **  rendered  and  to  be  rendered,"  by  bankrupt  without  fV*aud  is  not  a 
ground  for  refusal  of  discharge.  Where  a  bankrupt,  insolvent  and  in  contempla- 
tion of  bankruptcy,  insured  his  life,  it  is  an  improper  transaction.    Insurance 
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mtde  upon  hooBe  and  fnrnitnre  in  porstumce  of  coyenants  in  lease  is  not  a  frandn- 
lent  preference.  Expenditures  incorred  by  bankrupt  while  insoWent  in  support  of 
fiunily,  and  the  evidence  is  silent  as  to  their  character,  the  court  cannot  admit  such 
expenditures  as  a  ground  for  refusal  of  discharge. 

This  case  came  before  the  court  upon  specifications  filed  bj 
Marx  &  Co.,  creditors  of  the  bankrupt,  in  opposition  to  his  dis- 
charge. 

Mr.  Rosenfeld  was  a  broker,  residing  in  New  Jersey,  but  doing 
business  in  New  York ;  and  in  May  1866,  deemed  himself  to  be 
worth  nearly  a  quarter  of  a  million  of  dollars ;  but  in  one  day, 
owing  to  a  sudden  and  expected  fluctuation  in  the  price  of  gold, 
he  became  bankrupt.  He  at  once  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors,  except  his  homestead  and 
furniture  in  Orange.  In  the  schedule,  however,  annexed  to  the 
assignment,  the  validity  of  the  claims  against  his  estate,  growing 
out  of  gold  contracts,  was  denied,  and  has  ever  since  been  dis- 
puted by  him.  Negotiations  for  an  amicable  settlement  with  his 
creditors  were  fbr  a  long  time  pending,  and  were  in  progress  up 
to  within  a  week  of  the  filing  of  his  petition  in  bankruptcy. 

His  counsel,  Mr.  Maclay,  testified  that  so  late  as  May  28th 
1867,  he  had  every  reason  to  believe  that  such  a  settlement  would 
be  effected.  Most  of  the  specifications  originally  filed  related  to 
transactions  which  took  place  prior  to  the  passage  of  the  Bank- 
rupt Act.  Exceptions  were  taken  to  these  specifications  upon  the 
ground  that  acts  done  before  the  passage  of  the  Bankrupt  Law 
were  not  a  good  cause  for  refusing  a  discharge.  These  exceptions 
were  sustained,  and  new  specifications  were  filed  in  accordance 
with  the  opinion  of  the  court.  It  is  these  specifications  which  are 
now  to  be  considered. 

Abbett  ^  FulleTj  for  petitioner. 

T,  N,  McCarter  and  Q-oepp  ^  Stem^  for  opposing  creditors. 

FiBLD,  J. — 1.  The  first  specification  relied  upon  is,  That  on  the 
28th  of  May  1867,  being  then  insolvent  and  in  contemplation  of 
bankruptcy,  the  bankrupt  paid  to  his  uncle,  Isaac  Rosenfeld,  in 
fuU,  a  debt  of  92411.01. 

That  the  bankrupt  was  insolvent  and  in  contemplation  of  bank- 
ruptcy on  the  28th  of  May  1867,  has  been  clearly  shown.  If  he 
did,  therefore,  on  that  day  pay  to  his  uncle  this  debt  of  $2411.01, 
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I  think  it  would  be  a  ^^  fraudulent  preference^  contrary  to  the  pro- 
visions of  the  act'*  within  the  meaning  of  the  29th  section,  and  a 
good  ground  on  which  to  refuse  a  discharge. 

But  was  this  payment  in  fact  made  on  the  28th  of  May  1867  ? 
The  evidence  shows  that  on  the  4th  of  January  1867,  the  bank- 
rupt sold  to  his  uncle,  Isaac  Rosenfeld,  certain  real  estate  for  the 
sum  of  ?1 0,000,  and  that  he  was  at  that  time  indebted  to  his 
uncle  in  the  sum  of  $2411.  On  the  28th  of  May  1867,  a  settle- 
ment was  had  between  the  bankrupt  and  Moses  B.  Maclay,  Esq., 
the  agent  of  his  uncle,  and  in  that  settlement  this  debt  of  ?2411 
was  deducted  from  the  amount  of  the  purchase-money,  and  the 
balance  paid  in  cash.  Now  it  is  insisted,  that  inasmuch  as  "  the 
purchase-money  was  not  appropriated  nor  disposed  of  before  the 
28th  of  May  1867,"  therefore  this  payment  of  $2411  must  be 
considered  as  having  been  made  on  that  day.  But  it  seems  to  mc 
there  is  not  the  slightest  foundation  for  such  an  idea.  The  doc- 
trine of  appropriation  of  payments  has  no  reference  to  a  transac- 
tion of  this  kind.  The  payment  was  really  made  at  the  time  of 
the  purchase  of  the  real  estate.  From  that  time,  the  bankrupt 
could  have  had  no  claim  to  anything  but  the  balance  of  the  pur- 
chase-money after  the  payment  of  the  debt.  When  the  settlement 
took  place  on  the  28th  of  May  1867,  it  was  not  for  him  to  say 
whether  this  debt  should  be  deducted  from  the  purchase-money  or 
not.  He  had  no  power  to  prevent  it. .  Such  would  have  been  the 
legal  effect  of  the  transaction,  if  nothing  had  been  said  or  done 
by  either  of  the  parties  in  relation  to  it.  But  the  evidence  would 
seem  to  show,  that  in  point  of  fact,  Isaac  Rosenfeld,  the  purchaser, 
at  the  time  of  the  sale,  credited  the  bankrupt  on  his  books  with  the 
amount  of  the  purchase-money,  and  charged  him  with  this  debt  of 
$2411,  leaving  a  balance  due  to  him,  which  was  paid  on  the  28th 
of  May  1867.  It  was  a  legitimate  transaction,  and  I  see  nothing 
in  it  to  sustain  the  charge  of  a  fraudulent  preference  within  the 
meaning  of  the  Bankrupt  Act. 

2.  The  second  specification  is,  that  after  the  passage  of  the  act, 
being  insolvent  and  kno'wing  himself  to  be  so,  and  in  contempla- 
tion of  bankruptcy,  he  paid  to  W.  B.  Ticknor  &  Co.,  a  debt  of 
§154.30. 

The  answer  to  this  is,  that  this  specific  debt  was  paid  in  1866, 
and  not  after  the  passage  of  the  Bankrupt  Act.  But  it  is  insisted 
that  there  were  bills  of  W.  B.  Ticknor  &  Co.  paid  in  May  and 
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June  1867,  and  that  these  bills  amounted  in  the  aggregate  to  more 
than  $154.80,  and  therefore  that  the  charge  contained  in  the  spe- 
cification has  been  substantially  sustained.  That  is,  the  specifica- 
tion charges  that  a  particular  debt  was  paid  after  the  passage  of 
the  Bankrupt  Act ;  and  when  it  was  shown  that  this  debt  was  paid 
in  1866,  then  proof  is  offered  that  there  were  other  debts  not 
mentioned  in  the  specification,  that  were  paid  after  the  passage  of 
the  act.  Such  proof  is  inadmissible.  The  opposing  creditors  are 
bound  by  their  specifications.  They  cannot  go  beyond  them,  or 
produce  evidence  outside  of  them.  Where  would  be  the  use  of 
specifications  if  this  were  not  so  ?  Instead  of  apprising  the  bank- 
rupt of  the  specific  grounds  upon  which  his  discharge  was  to  be 
opposed,  they  would  only  tend  to  deceive  and  mislead  him. 

3.  The  fifth  specification  is,  that  a  debt  of  $158.44,  due  to  J. 
G.  Harden,  was  paid  after  the  passage  of  the  Bankrupt  Act. 

But  the  evidence  shows  that  this  debt  too  was  paid  in  1866. 
And  then  it  is  said,  there  was  another  debt  of  $66.45,  that  was 
paid  March  30th  1867.  All  that  I  have  said  with  regard  to  the 
second  specification,  is  applicable  to  this. 

4.  So  too  with  regard  to  the  sixth  and  seventh  specifications, 
they  charge  that  certain  debts  were  paid  after  the  passage  of  the 
Bankrupt  Act,  while  the  evidence  is  that  they  were  paid  in  1866. 

5.  The  eighth  specification  is,  that  after  the  passage  of  the 
Bankrupt  Act,  he  paid  servants'  wages,  to  the  amount  of  $1400. 

This  charge  is  not  sustained  by  the  evidence.  The  bankrupt 
testified,  both  before  the  register  and  in  court,  that  this  $1400, 
mentioned  in  his  schedule  as  servants'  wages,  covered  a  period  of 
about  fourteen  months :  that  while  it  was  not  the  same  during  the 
whole  time,  yet  the  average  amount  was  something  like  $100  a 
month ;  and  that  it  was  paid  from  month  to  month  as  it  fell  due. 
No  attempt  has  been  made  to  discredit  his  testimony. 

It  seems,  then,  that  instead  of  paying  $1400  for  servants' 
wages  after  the  passage  of  the  Bankrupt  Act,  he  paid  but  $400. 
It  was  paid  from  month  to  month  as  it  became  due.  It  was  a  part 
of  his  necessary  family  expenses. 

But  it  is  said  Mr.  Rosenfeld  had  no  right  to  pay  even  $400  for 
servants'  wages,  after  the  passage  of  the  Bankrupt  Act.  As  he 
intended  to  apply  for  its  benefit  and  avail  himself  of  its  provisions, 
he  ought  at  once  to  have  reduced  his  establishment,  retrenched 
his  expenses,  discharged  his  servants,  and  adopted  an  entirely 
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different  style  of  living  from  that  in  which  he  had  previously 
indulged.  Now,  if  the  specific  charge  had  been  that  the  sum  of 
0400  for  servants'  wages,  for  a  period  of  four  months,  was  an 
extravagant  sum  for  a  man  situated  as  Mr.  Rosenfeld  w^,  to  pay, 
that  it  could  not  be  fairly  regarded  as  coming  under  the  head  of 
necessary  family  expenses,  and  must  be  treated  as  a  fraudulent 
preference,  or  payment  or  transfer  of  property  contrary  to  the 
provisions  of  the  act,  there  might  have  been  force  and  pertinence 
in  these  observations.  But  the  specification  charges  an  entirely 
different  thing.  It  charges  that  the  bankrupt,  after  the  passage 
of  the  act,  paid  $1400  for  servants'  wages,  that  is  not  only  the 
?400  which  accrued  after  the  2d  of  March  1867,  but  also  $1000 
which  had  accrued  prior  to  that  day.  Had  this  charge  been  true, 
such  a  payment  might  well  have  been  considered  a  fraudulent 
preference.  This  was  the  charge  that  the  bankrupt  was  called 
upon  to  meet,  and  no  other.  He  has  met  it,  and  has  shown  that 
it  is  entirely  unfounded. 

6.  The  ninth  and  tenth  specifications  may  be  classed  together. 
They  charge  the  bankrupt  with  having  paid,  after  the  passage  of 
the  act,  to  Moses  B.  Maclay,  Esq.,  the  sum  of  $1000,  and  to 
Messrs.  Abbett  &  Puller  the  sum  of  $1608.77,  part  of  which 
sums  were  for  past  professional  services. 

The  charge  contained  in  these  specifications  is  somewhat  vague, 
it  not  being  stated  how  much  was  paid  for  past  and  how  much  for 
future  services.  It  appears,  however,  from  the  evidence,  that  of 
the  $1000  paid  to  Mr.  Maclay,  $250  were  for  past  services,  and 
of  the  $1608.77  paid  to  Abbett  &  Puller,  $608.77  were  for  past 
services.  The  bankrupt  had  a  right  to  employ  counsel.  Their 
professional  services  were  absolutely  necessary  for  him.  It  was 
natural  that  he  should  resort  to  those  whom  he  knew  and  had  for- 
merly employed  and  in  whom  he  had  confidence.  And  it  was 
natural,  that  before  consenting  to  act  in  a  case  which  would  neces- 
sarily require  much  time  and  labor,  they  should  insist  upon  being 
paid  an  amount  that  would  cover  both  past  and  future  services. 
Mr.  Abbett,  in  his  testimony  before  the  court,  stated  that  before 
he  consented  to  take  charge  of  the  case  in  bankruptcy,  he  told 
Mr!  Rosenfeld  that  he  would  have  to  pay  him  for  what  he  had 
already  done  for  him,  and  also  the  sum  of  $1000.  And  Mr. 
Maclay  says  he  ^^  charged  him  $1000  for  services  rendered  and  to 
be  rendered."     The  bankrupt  was  obliged  to  comply  with  these 
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demands  or  forego  the  services  of  these  gentlemen  and  employ 
other  counsel.  This,  no  doubt,  he  might  have  done,  and  strictly 
speaking,  he  had  no  right  to  pay  them  a  debt  due  for  past  ser- 
vices. But  I  see  no  evidence  of  fraud  upon  the  part  of  the  bank- 
rupt in  these  transactions,  and  I  think  it  would  be  a  harsh  con- 
struction of  the  Bankrupt  Act  to  pronounce  them  fraudulent 
preferences  within  t&e  meaning  of  the  29th  section,  and  on  this 
account  alone  refuse  a  discharge.  If  the  strict  rule  contended 
for  by  the  counsel  of  the  opposing  creditors  were  to  prevail,  the 
payment  of  a  debt,  however  small,  through  inadvertence  or  under 
a  mistaken  sense  of  duty,  and  without  any  fraudulent  intent  what- 
ever, would  be  sufficient  in  all  cases  to  deprive  a  bankrupt  of  his 
discharge — ^I  do  not  believe  that  the  framers  of  the  act  ever 
intended  that  it  should  receiye  so  rigid  a  construction. 

7.  The  11th  specification  is,  that  the  bankrupt,  on  the  1st  of 
June  1867,  knowing  himself  to  be  insolvent,  and  in  contemplation 
of  bankruptcy,  invested  $641,  as  the  premium  for  one  year,  on 
two  policies  of  insurance  on  his  life,  taken  by  him  for  the  benefit 
of  his  wife  and  children. 

The  facts  alleged  in  this  specification  are  fully  proved,  and  are 
not  disputed.  The  explanation  given  by  the  bankrupt  of  this 
transaction  is  in  substance  as  follows :  "  On  the  22d  day  of  May 
1866,  he  had  made  an  assignment  for  the  benefit  of  his  creditors. 
In  May  1867  he  entered  into  a  negotiation  with  the  assignees  for 
the  sale  of  his  wife's  right  of  dower  in  certain  real  estate  included 
in  the  assignment.  They  agreed  to  give  him  $4000  for  it,  and  he 
determined  to  invest  the  money  thus  obtained  in  payment  of  pre- 
miums upon  a  life  insurance  for  the  benefit  of  his  vrife.  Believing 
dbat  this  agreement  would  be  carried  out  by  the  assignees,  and 
desirous  of  having  the  insurance  effected  with  as  little  delay  as 
possible,  he  advanced  $640  of  his  own  money  in  payment  of  the 
premimns,  intending  to  replace  it  out  of  the  $4000  as  soon  as 
received.  He  farther  stated  that  he  had  consulted  bis  counsel, 
Mr.  Maday,  in  relation  to  the  matter,  and  understood  him  to  say 
that  tjiere  was  nothing  wrong  or  improper  in  the  transaction. 
Mr.  Maday,  says,  however,  that  Mr.  Rosenfeld  must  have  mis- 
apprehended him,  and  that  he  gave  him  no  such  advice  or  opinion. 
It  turned  ottt  that  the  $4000  was  never  received  from  the  assign- 
ees.   They  refused  to  consummate  the  bargain,  and  allowed  the 
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real  estate  to  be  sold  subject  to  the  right  of  dower.  But  the  $640 
had  been  paid,  and  Mr.  Bosenfeld  was  unable  to  replace  it. 

If  this  is  a  correct  account  of  the  affair,  while  I  see  in  it  no 
evidence  of  fraud  on  the  part  of  the  bankrupt,  still  I  have  no 
hesitation  in  saying  that  it  was  an  improper  transaction,  and  one 
of  which  the  creditors  have  a  right  to  complain.  The  bankrupt 
clearly  had  no  right. to  withdraw  this  money  from  the  estate.  It 
belonged  to  his  creditors.  His  counsel  says  that  this  cannot  be 
considered  as  a  fraudulent  gift  or  conveyance  of  any  part  of  his 
property.  It  was  a  mere  loan  to  his  wife,  with  the  prospect  of 
having  speedily  in  his  own  hands  the  means  of  repayment.  But 
the  answer  given  to  this,  by  the  counsel  of  the  creditors,  is  a  cor- 
rect one.  If  it  were  a  loan  to  his  wife  to  be  replaced  out  of  her 
dower,  then  she  is  indebted  to  the  estate  to  that  amount,  and  the 
bankrupt  ought  to  have  included  the  claim  in  his  schedule  of 
assets.  This,  however,  I  understand  the  bankrupt  virtually  ad- 
mits, and  his  counsel  now  consents  that  the  court  shall  order  the 
schedule  to  be  amended  in  such  a  way  as  to  include  this  $641  in 
the  assets  of  the  bankrupt.  I  see  no  objection  to  this  course  being 
taken,  and  then  there  will  have  been  not  only  no  intention  on  the 
part  of  the  bankrupt  to  defraud,  but  no  one  in  fact  will  be  de- 
frauded. 

8.  The  12th  specification  is,  the  payment  of  $118.80  for 
insurance  on  the  house  and  furniture  at  Orange.  The  answer 
given  to  this  is,  that  the  payment  of  the  insurance  was  made  in 
pursuance  of  a  covenant  contained  in  the  lease.  It  was  a  part 
of  the  rent,  and  if  it  had  not  been  paid  the  lease  would  have  been 
forfeited.  The  counsel  of  the  creditors  suggests,  as'  worthy  of 
remark,  that  the  bankrupt  had  a  term  yet  unexpired,  in  this 
Orange  property,  which  might  have  been  a  valuable  asset  in  the 
hands  of  the  assignee.  If  this  were  so,  then  it  was  his  duty  to 
pay  the  insurance,  and  instead  of  being  a  fraud  upon  the  creditors, 
it  was  for  their  benefit,  for  otherwise  the  lease  would  have  been 
forfeited,  and  there  would  have  been  no  longer  an  unexpired  term 
to  dispose  of.  This  view  of  the  case  is  not  at  all  altered  by  what 
the  counsel  further  suggests,  namely,  that  the  bankrupt,  by  the 
deed  and  release,  which  Mr.  Maclay  insisted  upon  his  executing, 
extinguished  this  term  of  years,  and  thereby  deprived  his  credit- 
ors of  the  benefit  of  it,  for  such  a  charge  is  nowhere  contained  in 
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any  of  the  specifications.     The  payment  of  this  insurance  cannot, 
in  any  point  of  view,  be  deemed  a  fraudulent  preference. 

9.  The  13thy  14th,  and  15th  specifications  relate  to  expendi- 
tures incurred  by  the  bankrupt  from  May  22d  1866  to  June  22d 
1867,  embracing  a  period  of  thirteen  months.  They  were  as  fol- 
lows : — ^Paid  to 

Miscellaneous  Tradesmen $3759  41 

Grocer 691  49 

Batcher 1159  23 

Total  .       $5610  13 

^yith  regard  to  the  amount  paid  to  miscellaneous  tradesmen,  the 
specification  does  not  charge,  nor  is  there  any  evidence  to  show 
how  much  of  this  was  paid  prior  to  the  2d  of  March,  the  date  of 
the  Bankrupt  Act,  and  how  much  was  paid  afterwards.  It  is 
true,  that  the  bankrupt  on  his  examination  before  the  Register 
says,  that  his  probable  expenditures  during  this  period  of  thirteen 
months  was  9655  per  month ;  but  this  result  was  arrived  at  by 
adding  together  the  whole  amount  of  payments  made  during  this 
period,  and  dividing  it  by  the  number  of  months  embraced  in  it. 
Whether  his  monthly  expenditures  were  the  same  after  the  pas- 
sage of  the  Bankrupt  Act  as  they  were  before,  nowhere  appears. 
They  may  have  been  very  much  reduced.  The  evidence  is  en- 
tirely silent  upon  this  point.  I  presume  it  will  not  be  contended 
that  a  man  had  not  a  right  after  the  passage  of  the  Bankrupt  Act 
to  spend  money  for  his  necessary  family  expenses,  notwithstand- 
ing he  contemplated  availing  himself  of  its  provisions ;  and  how 
is  it  possible  for  me  to  say,  in  the  absence  of  all  evidence  upon 
the  subject,  how  much  of  this  sum  of  $3759.41  was  paid  after 
the  2d  of  March  1867,  and  whether  it  was  or  was  not  for  necessary 
expenses  ? 

The  same  remarks  apply  to  the  grocer's  and  the  butcher's  bills. 
They  both  cover  a  period  of  about  thirteen  months,  extending 
from  May  1866  to  June  1867,  and  it  is  not  alleged  in  the  specifi- 
cations, nor  is  there  evidence  to  show  how  much  of  them  were 
paid  before  the  passage  of  the  Bankrupt  Act,  and  how  much  after- 
wards. Mr.  Harden,  the  grocer,  in  his  testimony  before  the  court, 
states  that  no  wines  were  purchased,  but  only  ordinary  groceries, 
and  that  they  were  paid  for  each  week  by  Mr.  Rosenfeld.  He 
also  swears  that  the  quantity  of  groceries  purchased  of  him  by 
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Mr.  Bosenfeld,  after  his  failure  wa6  from  J20  to  ?40  per  week 
less  than  it  had  been  before. 

10.  The  16th  specification  is,  that  on  the  28th  of  May  1867, 
the  bankrupt,  knowing  himself  to  be  insolvent  and  in  contempla- 
tion of  bankruptcy,  received  from  his  uncle  the  balance  of  the 
purchase-money  for  the  house  in  Orange,  and  appropriated  it  in 
part  to  the  payment  of  preferred  creditors,  in  part  to  the  premium 
on  his  life  insurance  of  (641,  and  in  part  to  extravagant  living. 

Now,  it  will  at  once  be  perceived,  that  this  specification  is 
nothing  more  than  a  recapitulation  of  the  several  charges  con- 
tained in  the  other  specifications.  The  only  difference  between 
them  is,  that  there  they  are  presented  separately,  while  here  they 
are  grouped  together. 

But  inasmuch  as  these  charges,  when  made  separately,  have  all 
been  considered  and  disposed  of,  it  will  hardly  be  thought  neces- 
sary to  spend  time  in  the  examination  of  them,  when  they  are 
thus  combined. 

I  have  thus  gone  over  all  the  specifications  relied  upon  as 
grounds  upon  which  to  oppose  the  bankrupt's  discharge ;  I  have 
carefully  examined  all  the  evidence  in  connection  with  them ;  I 
have  read  attentively  and  duly  weighed  the  elaborate,  and  I  may 
add,  the  very  able  arguments  submitted  to  me  by  the  counsel  on 
both  sides,  and  the  conclusion  to  which  I  have  come  is,  that  the 
opposing  creditors  have  not  succeeded  in  making  out  a  case,  either 
of  "  fraudulent  preference,  or  fraudulent  payment,  gift,  transfer, 
conveyance,  or  assignment,"  by  the  bankrupt  of  any  part  of  his 
property,  within  the  meaning  of  the  29th  section  of  the  act. 

The  only  charge  upon  which,  if  distinctly  presented,  I  might 
have  felt  some  doubt  and  hesitation,  is  that  which  relates  to  the 
style  of  living  in  which  the  bankrupt  indulged,  and  the  kind  of 
establishment  which  he  kept  up  after  the  passage  of  the  Bankrupt 
Act.  and  after  he  had  determined  to  apply  for  the  benefit  of  it. 
The  counsel  of  the  creditors  have,  in  their  argument,  returned  to 
this  subject  again  and  again,  and  made  many  just  and  striking 
observations  in  relation  to  it,  and  I  confess  that  the  impression 
made  upon  my  mind  is,  that  the  family  expenses  of  the  bankrupt 
during  the  period  in  question  were  unnecessarily  large— larger 
than  ought  to  have  been  incurred  by  one  in  his  circumstances. 
But  it  is  only  an  impression,  and  a  somewhat  vague  one  too,  for 
the  evidence  furnishes  us  no  means  of  knowing  what  these  ex- 
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penses  really  were.  But  were  it  more  clear  and  dlBtinct,  I  should 
be  unwilling  to  refuse  a  discharge  to  the  bankrupt  upon  any 
ground  not  expressly  set  forth  in  the  specifications.  In  no  one 
of  the  specifications  filed  is  this  charge  distinctly  presented.  The 
burden  of  all  the  specifications  is  fraudulent  preferences  or  pay- 
ments. Nowhere  is  it  alleged  that  the  family  expenses  paid  by 
the  bankrupt  after  the  2d  of  March  1867  were  not  necessary 
expenses.  The  only  specification  in  which  the  subject  of  '^  ex- 
travagant living"  is  at  all  alluded  to,  is  the  16th,  which  is,  as  I 
have  said  before,  a  mere  recapitulation  of  former  specifications, 
and  evidently  not  intended  to  introduce  any  new  charge. 

Then,  too,  we  must  take  into  consideration  the  fact  to  which  I 
have  before  adverted,  that  as  late  as  May  1867  the  bankrupt  had 
reason  to  expect  that  an  arrangement  would  be  made  with  his 
creditors,  and  that  it  would  not  be  necessary  for  him  to  apply  for 
the  benefit  of  the  Bankrupt  Act.  Mr.  Maclay  expressly  says, 
that  up  to  that  time  he  had  been  endeavoring  to  arrange  the  gold 
debts  of  Mr.  Bosenfeld,  and  believed  that  he  would  be  successful 
m  his  efforts  to  do  so.  This,  perhaps,  might,  to  some  extent,  have 
justified  the  bankrupt  in  keeping  up  his  establishment,  and  con- 
tinuing to  live  in  a  way  which,  under  other  circumstances,  would 
not  have  been  proper. 

On  the  whole,  I  am  of  the  opinion  that  the  bankrupt  is  entitled 
to  his  discharge. 
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Service  of  Civil  Process.  Privilege  or  Members  op  Con- 
gress.— The  case  of  Charles  W,  Wooley  v.  Benjamin  F,  Butler^  in  the 
Superior  Court  of  Baltimore,  was  an  action  for  an  alleged  false  impri- 
sonment. The  defendant,  a  Representative  from  Massachusetts,  while 
parsing  through  the  city  of  Baltimore  on  his  return  home  from  a  ses- 
sion of  Congress,  was  served  with  a  writ  of  summons.  At  the  Septem- 
ber Term  1868,  defendant  moved  to  quash  the  writ  on  the  ground  that 
the  service  was  in  violation  of  his  privilege  as  a  member  of  Congress. 
The  case' was  argued  at  great  length  by  Hon.  Caleb  Cushing  and  Wil- 
liam Schley,  Esq.,  for  General  Butler,  and  Hon.  R,.  T.  Merrick,  R.  J. 
Brent  and  W.  M.  Addison,  Esqs.,  for  plaintiff.  For  the  motion  it  was 
argued  that  the  word  "  arrest,"  in  the  Constitution  (art.  I.,  sect.  6), 
in  eludes  all  civil  process,  and  that  by  the  analogies  of  the  privilege  of 
jurors,  witnesses,  attorneys,  &c.,  this  was  the  exemption  to  which  the 
privilege  extended.  The  court,  however,  Dobbin,  J.,  was  of  opinion 
that  the  word  *'  arrest,"  in  the  Constitution  was  used  in  its  ordinary 
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sense,  and  as  the  summons  in  this  case  involred  neither  personal  deten- 
tion in  the  first  instance  nor  liahility  to  attachment  for  disregarding  it 
subsequently,  the  motion  to  quash  was  refused. 

In  Thcma*  C.  Hoppin  v.  Thomas  A,  JenckeSj  in  the  Supreme  Court 
of  Rhode  Island  (February  1868,  not  yet  reported),  another  question 
arose  on  the  same  subject  of  privilege.  That  was  an  action  against 
defendant  as  endorser  of  certain  notes,  and  he  filed  a  plea  in  abatement 
setting  forth  that  he  was  a  member  of  Congress,  that  Congress  had 
adjourned  on  the  20th  of  July,  that  the  writ  was  served  on  August  23d, 
and  that  he  was  then  engaged  as  a  member  of  a  committee  of  Congress 
authorized  to  sit  during  the  adjournment. 

There  was  no  question  as  to  the  arrest,  but  it  was  claimed  that  the 
privilege  lasted  forty  days  after  the  session,  in  analogy  to  the  privilege 
of  members  of  Parliament. 

The  court,  however,  Bradley,  C.  J.,  decided,  on  a  very  elaborate  and 
careful  review  of  the  authorities,  both  English  and  American,  that  it 
lasted  only  a  reasonable  or  convenient  time.  What  is  especially  to  be 
commended  in  the  opinion  is  the  very  thorough  historical  method  of  ex- 
amining and  construing  the  clause  in  the  Constitution ;  a  method,  we 
may  venture  to  say,  treated  rather  too  cavalierly  in  the  opinion  of  the 
Baltimore  court.  A  paragraph  in  C.  J.  Bradley's  opinion  expresses 
our  idea  so  well  that  we  give  it  in  his  own  words  : — 

"  We  have  discussed,  it  may  seem,  at  unnecessary  length,  the  question 
presented  by  this  plea ;  but  it  called  for  a  consideration  of  the  law  of 
England  as  to  the  duration  of  the  privilege  from  arrest  of  a  member  of 
Parliament,  and  also  the  consideration  of  a  clause  of  the  Constitution 
of  our  country  adopted  from  the  parliamentary  law  of  England.  It  is 
not  enough  in  such  cases  to  he  content  with  what  mat/  he  termed  a  common 
sense  interpretation  or  with  a  mere  dissent  from  the  opinions  expressed 
or  implied  of  such  high  authority  as  has  been  quoted  to  us.  A  court 
must  satisfy  itself  by  deeper  and  more  thorough  inquiries  whether  the 
obvious  interpretation,  or  the  one  suggested  by  such  learned  minds,  is 
the  true  one." 

Usury  by  National  Banks. — In  the  case  of  Malone,  Ex'r.  of  Fall, 
V.  The  Heirs  and  Creditors  of  Fall,  Chancellor  Shackelford,  of  the 
Middle  District  of  Tennessee,  held  that  a  national  bank  taking  usurious 
interest  on  a  loan,  forfeits  the  entire  debt,  principal  and  interest.  The 
National  Bank  Act  (Act  of  June  3d  1864,  §  30,  Brightly's  Dig.  vol.  2, 
p.  58)  enacts  that  banks  may  take  such  interest  as  is  allowed  by  the 
law  of  the  state  in  which  the  bank  is  situated,  or  in  default  of  any  pro- 
vision in  the  state  law,  7  per  cent,  may  be  taken.  The  section  then  con- 
tinues :  "  And  the  knowingly  taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  aforesaid  shall  he  held  and  a^vdged  a 
forfeiture  of  the  entire  interest  which  the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.''  It 
appears  by  the  opinion  that  the  law  of  Tennessee  merely  forfeits  in  such 
case  the  excess  of  interest  over  6  per  cent. 

The  decision,  therefore,  cannot  rest  either  on  the  Act  of  Congress  or 
any  effect  of  the  state  law  of  Tennessee,  but  is  based  on  the  argument 
that  the  Act  of  Congress  having  prescribed  a  penalty  has  made  the  con- 
tract itself  unlawful,  and  therefore  utterly  void,  so  that  the  courts  can- 
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not  give  effect  to  any  part  of  it.  The  Chancellor  says :  **  Upon  a  review 
of  the  authorities,  I  am  satisfied  that  the  loan  of  the  money  hy  the 
Third  National  Bank  was  in  direct  violation  of  the  act  creating  the 
bank,  and  that  the  contract  is  void,  and  that  the  bank  is  not  entitled  to 
recover  the  principal  and  legal  interest.  The  object  and  purpose  of  the 
law  was  to  prevent  the  taking  of  usurious  interest,  and  it  is  the  duty  of 
the  courts  to  enforce  it." 

The  fact  that  Congress  has  prescribed  a  penalty  for  the  act  complained 
of,  viz.,  forfeiture  of  all  interest,  and  that  the  effect  of  the  decision  is 
to  judicially  enlarge  the  prescribed  penalty,  does  not  seem  to  have  been 
urged  upon  the  court. 

National  Banks. — ^Taxation  of  Shares. — ^The  Supreme  Court 
of  Missouri,  in  the  case  of  Lioriberger  v.  Rouse  (October  1868),  decides 
that  the  shares  of  stockholders  in  national  banks  are  taxable  under  the 
state  law  of  Missouri  of  February  4th  1854.  The  mode  of  taxing  the 
shares  being  substantially  that  prescribed  by  the  Act  of  Congress,  the- 
fact  that  the  Missouri  statute  was  passed  before  the  Act  of  Congress  is 
unimportant.  A  more  doubtful  question,  however,  was  whether  the 
law  made  any  discrimination  against  the  national  banks  in  the  rate  of 
tax.  By  section  41  of  the  Act  of  Congress  of  June  3d  1864  the  state 
may  tax  shares  in  national  banks,  provided  the  tax  ^' shall  not  exceed 
the  rate  imposed  upon  the  shares  in  any  of  the  banks  organized  under 
authority  of  the  state,"  &c. 

By  statute  of  Missouri  the  state  banks,  prior  to  the  establishment  of 
the  national  banks,  were  subject  to  a  certain  rate  of  tax  upon  the  capital 
stock  paid  in,  which  rate  could  not  be  increased.  This  rate  ircu  less 
than  the  tax  now  in  question  assessed  upon  the  national  bank  shares.  In 
1863  the  Missouri  legislature  passed  an  act  allowing  the  state  banks  to 
surrender  their  charters  and  reorganize  under  the  National  Bank  Act. 
All  the  banks  availed  themselves  of  this  privilege  but  two,  which  still 
continue  under  the  state  law  of  1857.  The  question  was  whether  the 
taxation  of  these  two  banks  at  a  lower  rate  on  the  capital  paid  in  than 
the  rate  levied  on  shares  of  national  banks  was  a  discrimination  against 
the  latter,  within  the  prohibition  of  the  Act  of  Congress.  The  court 
held  that  it  was  not.  ^^  But  it  is  further  said,  and  it  is  unquestionably 
the  strong  argument  on  this  branch  of  the  case,  that  the  tax  cannot  be 
sustained,  because  it  is  higher  than  the  rate  paid  by  the  two  state  banks 
(the  Exchange  and  the  Mechanics'),  existing  under  the  Act  of  1857. 
And  to  enforce  this  view,  it  is  contended  that  they  are  the  only  banks 
in  the  state  within  the  proper  and  legal  meaning  of  the  term.  This  is 
predicated  on  the  hypothesis  that  an  institution  is  not  strictly  a  bank 
without  it  issues  or  circulates  currency.  This,  I  think,  is  a  mistake.  In 
commercial  law  a  bank  is  regarded  as  simply  a  place  for  the  deposit  of 
money.  It  ia  an  institution,  though  generally  incorporated,  yet  it  need 
not  be,  which  is  authorized  to  receive  deposits  of  money,  to  lend  money, 
and  when  empowered  by  charter,  to  issue  notes.  It  may  perform  one  or 
all  of  these  funetions.  Banks  may  be,  and  are  organized  under  the 
authority  of  the  state  without  any  power  to  issue  notes  of  circulation. 

"  The  proviso  in  the  41st  section  of  the  National  Banking  Act,  impos- 
ing a  limitation  on  the  power  of  the  states,  declares  that  the  tax  upon 
the  shares  of  the  associations  shall  not  exceed  the  rate  imposed  upon 
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the  shares  of  the  hanks  organized  under  state  authority.  No  peculiar 
or  particular  hanks  are  dcscrihed,  and  it  is  just  to  infer  that  Congress  did 
not  use  the  word  in  any  restrictive  sense,  hut  lef^  it  to  include  ail 
moneyed  associations,  savings  and  hanking  institutions.  There  are  many 
of  these  hanks  chartered  by  the  state,  some  of  them  with  capital  perhaps 
exceeding  in  amount  the  capital  of  the  hanks  in  issue,  and  with  privi- 
leges just  as  valuable,  with  the  exception  of  the  power  to  emit  paper. 
They  are  hanks  to  all  intents  and  purposes,  and  their  shareholders  are  all 
taxed  at  the  same  prescribed  rates  as  the  shareholders  in  the  national 
associations.  There  is,  then,  no  discrimination  or  distinction  made 
between  the  two  classes  of  shareholders. 

"  That  the  two  hanks  which  have  retained  their  distinctive  state 
organizations  are  taxed  to  a  less  amount  according  to  their  contract,  can- 
not in  the  least  alter  the  case.  They  create  no  repugnance  whatever. 
They  are  exceptional  cases,  and  not  within*  the  rule,  spirit,  or  intention 
of  the  Act  of  Congress.  It  can  never  be  tolerated,  the  idea  cannot  for 
H  moment  he  entertained,  that  because  two  banking  institutions  choose 
to  rely  on  their  charter  and  avail  themselves  of  a  special  privilege  guar- 
anteed to  them,  that  therefore  Congress  ever  contemplated  that  the  whole 
moneyed  capital  of  the  state  should  be  secured  in  a  like  exemption.'' 

Taxation  of  Non-resident  Holders  op  National  Bank 
Shares. — Law  of  Massachusetts. — The  legislature  of  Massachusetts 
having  passed  an  act  (June  11th  1868),  taxing  shares  of  non-resident 
holders,  the  Boston  Clearing  House  submitted  the  question  of  its  validity 
to  counsel,  and  Hon.  Benjamin  F.  Thomas  (late  a  judge  of  the  Supreme 
Court  of  Massachusetts,)  has  given  an  opinion  (printed  in  full  in  Bank- 
ers' Magazine  for  December  1868)  that  the  law  is  unoonstitutional. 

Patent-right. — Hard  Rubber. — ^In  Goodyear^s  AdnCr.  v.  Bernf 
et  al.y  in  the  United  States  Circuit  Court,  Southern  District  of  Ohio,  the 
complainant  filed  a  bill  alleging  an  infringement  of  the  reissued  patent 
of  Henry  B.  Goodyear,  administrator  of  Nebon  Goodyear,  for  hard  or 
vulcanized  india  rubber,  in  the  making  of  plates  for  artificial  teeth.  The 
principal  grounds  of  defence  were  :-^ 

1.  That  the  reissued  patents  to  Henry  B.  Goodyear  are  void,  as  not 
being  for  the  same  invention  as  the  original. 

2.  That  the  reissues  were  improperly  granted. 

3.  That  no  infringement  is  proved. 

Leavitt,  J.,  delivered  (November  14th  1868 1  an  elaborate  opinion 
detailing  the  facts  and  history  of  the  invention.  The  original  patent  to 
Nelson  (iroodyear  was  for  the  process  of  hardening  or  "  yulcanizing"  the 
plastic  rubber  produced  by  the  process  patented  by  Charles  Groodyear. 
In  the  reissued  patent  of  Nelson  Goodyear's  administrator  the  words 
"'  or  other  vulcanizablc  gums,"  are  added  after  the  words  india  rubber, 
which  defendants  argued  made  the  reissue  for  a  different  and  broader 
invention  than  the  original  patent,  and  therefore  void. 

The  court  was  of  opinion,  however,  that  on  a  fair  construction  the  re- 
issued patiMit  claimed  substantially  the  same  invention  as  the  original, 
and  that  the  words  ''  or  other  vulcanizable  gums,"  were  merely  added 
from  abundaut  caution  to  cover  the  different  varieties  of  india  rubber  or 
caoutchouc  already  kuown  to  commerce  and  more  or  leas  adapted  to 
vulcanization. 
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On  the  subject  of  the  reissue  the  cuurt  held  that  the  judgment  of  the 
oommiBsioner  of  patents  in  granting  the  reissue,  though  not  conclusive 
of  the  substantial  identity  of  the  invention  claimed  in  the  original  and 
the  reissue,  afforded  a  strong  presumption  to  that  effect,  and  in  this 
case  the  court,  for  reasons  above  stated,  was  of  opinion  that  the  inven- 
tions were  the  same. 

The  court  held,  further,  that  the  infringement  wafi  established,  and  in 
this  part  of  the  opinion  discussed  the  vulcanizing  process  patented  by 
Edward  L.  Simpson  October  16th  1866,  holding  that  the  latter  is  merely 
an  improved  method,  requiring  the  use  of  Groodyear's  method  and  there- 
fore an  infringement  of  the  latter. 

Extradition. — In  the  case  of  Keno  and  Anderson,  the  express  rob- 
bers, charged  with  assault  with  intent  to  murder,  Chief  Justice  Draper, 
of  the  Court  of  Queen's  Bench  of  Upper  Canada  (since  promoted  to  the 
presidency  of  the  Court  of  Appeal  of  the  New  Dominion),  delivered  at 
Toronto,  October  1868,  an  elaborate  opinion,  marked  with  strong  com- 
mon sense  and  a  liberal  and  statesmanlike  view  of  the  Extradition  Laws. 
Of  the  merits  of  the  numerous  technical  points  as  to  the  authority  of 
the  committing  magistrate  and  the  regularity  of  returns,  &c.,  under  the 
laws  of  Canada,  we  do  not  assume  to  speak;  but  on  the  point  most 
strenuously  urged,  to  wit,  that  the  evidence  for  the  prisoner  clearly 
CBtablished  an  alihi^  the  Chief  Justice  puts  his  decision  with  great  force 
and  clearness  on  the  true  view  of  the  law,  that  the  duty  of  the  magis- 
trate is  to  inquire  whether  a  case  exists  which  would  justify  commitment 
if  the  crime  had  been  alleged  as  done  in  Canada ;  the  weighing  of  the 
evidence  so  as  to  decide  on  the  prisoners'  guilt,  is  no  part  of  his  duty, 
hut  of  the  jury's.     The  prisoners  therefore  were  held  for  extradition. 

The  same  remarks  will  apply  also  to  the  cases  of  Morton  and  Thomp- 
son, before  the  Court  of  Common  Pleas  of  Canada,  November  27th  1868. 
The  principal  point  of  law  urged  for  the  prisoners  was,  that  the  warrant 
issued  in  the  United  States  after  the  arrest  in  Canada,  and  therefore  the 
depositions  on  which'  it  issued  could  not  be  read  as  evidence  on  the  pro- 
ceedings in  Canada.  The  court,  however,  Hag  arty,  C.  J.,  and  Wil- 
son, J.,  delivering  opinions,  overruled  the  point,  and  held  the  prisoners. 

Indian  Marriaoes. — ^In  the  case  of  Jacob  Smith  v.  James  H,  Brown  ^ 
in  the  District  Court  of  the  Third  Judicial  District  of  Kansas,  a  question 
aroee  as  to  the  validity  of  Indian  marriages.  Gilchrist,  J.,  charged  the 
jury  that  under  the  Treaty  of  1825  with  the  Kansas  Nation,  and  the  Acts 
of  Congress,  the  marriage  of  a  white  man  residing  in  the  Indian  country 
and  an  Indian  woman,  according  to  the  customs  and  ceremonies  of  the 
Kansas  Nation,  was  valid,  and  the  descent  of  lands  in  the  Kansas  In- 
dian reservation  must  be  governed  by  the  Indian  law. 

Accident  Insurance. — The  case  of  Southard  v.  Railway  Passen- 
gerg*  Assurance  Co.,  decided  (July  1868)  by  Hon.  Wm.  D.  Shipman, 
Judge  of  the  U.  S.  District  Court  for  Connecticut,  acting  as  arbitrator, 
presents  a  question  likely  hereafter  frequently  to  arise,  viz.,  What  is  an 
accident f 

The  company  had  insured  plaintiff  against  loss  from  "  bodily  injuries 
effected  through  violent  and  accidental  means,'*  and  subject  to  certain 
conditions,  one  of  which  was  as  follows :  "  Provided  always,  that  this 
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insurance  shall  not  extend  to  any  injury  of  which  there  shall  be  no 
visible  sign,  nor  to  any  death  or  disability  which  may  have  been  caused 
wholly  or  in  part  by  bodily  infirmities  or  disease/' 

The  facts  were,  that  plaintiff  being  on  business  at  Newcastle,  Del., 
made  an  engagement  to  meet  a  person  at  the  depot,  and  on  going  there 
and  not  meeting  him,  got  on  board  the  train  of  cars ;  but,  on  being  in- 
formed that  there  was  another  depot,  some  distance  off,  concluded  to 
leave  the  train,  and  somewhat  excited,  as  he  says,  jumped  off  irom  the 
rear  end  of  the  train.  He  felt  no  shock,  and  walked  briskly  to  the  other 
depot,  where  he  found  the  man  he  was  in  search  of.  He  remained  there 
till  about  time  for  the  next  train,  and  then  returned  to  the  other  depot. 
While  going  back,  he  heard  what  he  supposed  to  be  the  train  coming  in, 
started  suddenly,  and  ran  to  where  he  could  see,  and  found  that  it  was 
not  the  train,  when  he  walked  the  rest  of  the  way  to  the  depot,  took  the 
cars,  and  returned  to  Philadelphia. 

Some  time  during  the  journey  from  Newcastle  to  Philadelphia,  and  on 
the  same  day,  ho  felt  pain  about  one  knee,  but  did  not  refer  it  to  his 
movements  at  Newcastle. 

After  he  arrived  at  Philadelphia,  and  had  transacted  some  business, 
he  called  on  a  physician,  and  consulted  him  about  dyspepsia,  an  old 
complaint  with  which  he  had  for  some  time  been  more  or  less  aiBicted. 
The  physician,  while  examining  his  person,  found  a  partially-developed 
rupture  on  his  right  loin.  Southard  then  referred  it  to  his  jumping  off 
the  cars,  or  to  his  running,  at  Newcastle. 

This  rupture  increased,  and,  finally,  for  several  weeks,  disabled  him 
from  business.  For  this  disability  he  claimed  a  weekly  compensation, 
under  his  policy,  for  the  time  it  continued. 

The  arbitrator  held  that  this  was  not  an  accident  within  the  policy. 

Striking  an  Attoeney  from  the  Roll. — We  have  received  a 
pamphlet  report  of  the  proceedings  in  the  Supreme  Court  of  New 
Hampshire,  ending  in  striking  the  name  of  Joseph  Clark  from  the  list 
of  attorneys  of  that  court.  As  the  evidence  proved  a  long  scries  of 
crimes  and  misdemeanors,  including  what  is  perhaps  the  climax  of  pro- 
fessional villany,  accepting  a  fee  from  a  client  and  treacherously  advis- 
ing the  adverse  party,  we  only  wonder  that  the  court  did  not  take  this 
action  long  ago.  J.  T.  M. 
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supreme  court  op  new  hampshire.' 

supreme  court  of  new  york.' 
supreme  court  op  pennsylvania.* 

Bailee. 

Conversion  hy. — ^Where  a  bailee  of  goods  absolutely  refuses  to  deliver 
them  to  the  owner,  on  demand ;  or  assumes  to  be  himself  the  owner ;  or 

1  From  the  Judges ;  to  appear  in  47  or  48  N.  H.  Reports. 

■  Prom  Hon.  0.  L.  Barbour,  Reporter ;  to  appear  in  vol,  51  of  his  reports. 

'  From  P.  F.  Smith,  Esq.,  Reporter ;  to  appear  in  56  Fenna.  State  Reports. 
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interposes  an  unreasonable  objection  to  deliyering  tbem ;  or  exhibits  bad 
faith  in  regard  to  the  transaction ;  a  conversion  of  the  property  may  be 
inferred  :   CarroU  v.  Mix,  61  Barb. 

But  where  the  defendant  received  goods  from  B.  without  knowing 
who  was  the  owner,  but  having  every  reason  to  suppose  B.  to  be  the 
owner,  and,  on  demand  being  made  by'a  third  person  claiming  to  be  the 
owner,  did  not  set  up  any  claim  to  them,  nor  dispute  the  claimant's 
right;  but  st-ated,  in  substance,  that  he  did  not  know  the  claimant  was 
the  owner;  that  the  property  was  left  by  B.,  and  that  he  desired  the 
order  of  his  father,  or  B.,  before  delivering  the  same,  or  an  opportunity 
to  confer  with  his  father  in  regard  thereto ;  Held,  that  this  was  not  such 
a  zefasal  as  amounted  to  a  conversion  of  the  goods :  Id, 

Bills  and  Notes. 

Interest — j?y  wJiat  Lavo  computed, — The  law  of  the  place  where  a 
note,  which  stipulates  for  the  payment  of  interest,  is  made,  will  govern 
as  to  the  rate  and  rule  for  casting  interest  thereon,  unless  some  other 
place  of  payment  is  stipulated,  in  which  case  the  law  of  the  place  of  pay- 
ment will  govern  in  that  respect :   C%a«e  v.  Boxd,  S.  C.  N.  H. 

But  where,  by  the  terms  of  a  note,  no  interest  is  payable,  the  rule 
might  be  different :   Id. 

This  rule  would  not  be  affected  by  the  notes  being  secured  by  a  mort- 
gage on  lands  in  another  state  where  the  rate  of  interest  or  the  rule  for 
casting  it  differed  from  that  where  the  note  was  given,  unless  the  cir- 
cumstances show  that  the  parties  had  in  view  the  laws  of  the  place  where 
the  land  was  located,  in  respect  to  the  interest:  Id, 

Broker. 

BxA  Authority. — An  agent  employed  to  sell  goods  on  commission  is  a 
mere  broker.  As  such,  he  is  authorized  to  make  contracts  for  the  sale 
and  delivery  of  the  goods,  but  is  not  authorized  to  make  such  contracts 
in  his  own  name ;  nor  to  receive  payment  for  the  property  so  sold :  Dunn 
T.  Wriffht,  61  Barb. 

Set-off  hy  Purchaser,  of  Debt  due  from  Broker. — Where  goods  thus 
sold  by  a  broker  are  not  intrusted  to  his  possession,  but  are  sent  by  the 
seller  to  the  purchaser  directly,  with  a  bill  or  invoice  thereof,  and  the 
purchaser  receives  the  goods  with  notice  that  the  broker  does  not  own 
them  and  has  no  right  to  receive  payment  for  them,  l^e  cannot  set  off*  a 
debt  due  to  him  from  the  broker,  against  the  claim  of  the  vendor,  for 
the  price :  Id. 

Constitutional  Law. 

ObUgaHon  of  Contracts. — Alterations  may  be  made  in  remedies, 
though  the  creditor  may  thereby  be  hindered  and  delayed,  if  they  do 
not  substantially  deprive  him  of  the  right  he  had  when  the  cbntract  was 
made :  Penrose  y.  The  Erie  Canal  Company ^  66  Penna. 

A  state  legislature  cannot  enact  that  a  debtor's  property  shall  not  be 
taken  to  satisfy  his  debt,  if  it  was  so  liable  when  the  debt  was  incur- 
red: Id. 

Criminal  Law. 

Searching  the  Persons  and  taking  away  Proper^f  of  Prisoners. — ^If  an 
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officer  unlawfully  obtains  possession  of  a  debtor's  property,  as  by  break- 
ing into  his  dwelling-bouBe,  or  arresting  bis  person  without  proper  au- 
thority to  do  so,  for  the  purpose  of  attaching  suoh  property  on  mesne 
process  or  levying  upon  it  on  execution,  such  attachment  or  levy  will  be 
void :    Closson  v.  MorrUon^  S.  C.  N.  H. 

An  officer  who  has  arrested  a  prisoner  on  a  warrant  charging  him  with 
the  commission  of  a  crime,  may  ordinarily  search  him  so  far  as  to  ascer- 
tain if  he  have  deadly  or  dangerous  weapons  on  his  person  or  in  his 
possession,  and  if  such  are  found  he  may  seize  them  and  hold  them 
until  they  can  be  safely  returned  or  otherwise  properly  disposed  of,  if  in 
good  faith  he  believes  suoh  course  necessary  for  his  own  or  the  public 
safety,  or  for  the  safe-keeping  of  the  prisoner :   Id. 

If  a  prisoner  has  about  his  person  money  or  other  articles  of  value  by 
means  of  which,  if  left  in  his  possession,  he  might  obtain  tools  or  imple- 
ments, or  assistance  or  weapons,  with  which  to  effect  his  escape,  the  offi- 
cer arresting  him  may  seize  and  hold  such  for  a  time  without  being  liable 
for  a  conversion  of  the  property,  if  he  acts  in  good  faith  and  for  the 
purposes  aforesaid :  Id. 

It  is  a  question  of  fact,  in  such  cases,  for  the  jury  whether  the  officer 
taking  such  property  from  his  prisoner  acted  in  good  faith  or  for  a  proper 
purpose,  or  in  bad  faith,  with  an  improper  and  unlawful  purpose :   Id. 

If  an  officer,  having  arrested  a  prisoner  upon  a  warrant,  should  take 
money  from  his  person  simply  for  the  purpose  of  getting  possession  of  it, 
so  that  he  might  attach  it  on  writs  which  he  then  held  or  was  expecting 
to  receive  against  the  prisoner,  his  possession  of  the  property  being  ob- 
tained fraudulently  and  unlawfully,  the  attachment  which  he  might  thus 
make  would  be  void :   Id. 

But  if  the  officer  took  the  money  from  his  prisoner  in  good  faith  and 
solely  to  secure  his  safe-keeping,  and  while  ne  was  thus  properly  and 
lawfully  holding  the  money,  a  writ  be  put  into  his  hands  against  the 
prisoner,  he  may  lawfully  attach  the  money^  and  such  attachment  will 
be  valid :   Id. 

In  such  case,  if  there  were  no  evidence  upon  the  question  of  good 
faith  in  taking  the  money,  or  if,  upon  all  the  evidence,  the  jury  should 
be  unable  to  find  a  preponderance  either  way  upon  that  question,  the 
presumption  should  be  in  favor  of  the  officer :   Id, 

Elections.    See  Qw>  Warranto. 

ESTOPPSL. 

A  party  who  claims  that  another,  seeking  to  enforce  his  rights,  shall 
not  be  permitted  to  allege  and  show  the  truth,  must  establish  that  he 
had  been  induced  by  his  faith  in,  or  reliance  upon,  the  assertions  or  acts 
of  such  party  to  the  contrary,  to  do  some  act  or  incur  some  liability 
which  would  make  it  injorioas  to,  or  a  fraud  upon,  him  to  allow  such  truth 
to  be  shown :   GenUngTwuse  v.  WhitweHy  51  Barb. 

A  party  setting  up  an  estoppel  must  be  personally  misled  or  deceived 
by  the  acts  which  constitute  the  estoppel  alleged ;  and  he  must  have  a 
particular  interest  in  such  acts,  more  than  the  public  at  large.  He  must 
have  trusted  to  them,  and  eoufided  in  them,  in  some  particular  business 
transaction:  Id. 
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Nothing  in  the  mode  of  conducting  the  business  in  a  store — such  as 
the  name  over  the  door  and  on  the  window-shades,  newspaper  advertise- 
ments, &c. — can  operate  as  an  estoppel,  in  respect  to  the  ownership  of 
the  business  and  goods,  as  between  a  person  claiming  to  be  the  owner 
and  the  plaintiff  in  a  judgment  recovered  against  a  third  person  before 
the  commencement  of  the  business  in  such  store,  or  the  sheriff  acting 
as  the  agent  of  such  plaintiff,  under  an  execution.  The  mode  of  carry- 
ing on  a  subsequent  business  cannot  have  influenced  the  giving  of  a 
previous  credit :   Id. 

Evidence. 

Inspection  hy  Judge. — When  the  signature  of  an  instrument  is  to  be 
proved  to  render  the  instrument  competent  evidence  for  the  jury,  if  the 
presiding  judge  is  acquainted  with  the  handwriting  of  the  signer,  and 
is  satisfied,  upon  inspection,  that  the  signature  in  question  is  genuine^ 
that  is  sufficient  priTnd  facie,  without  other  proof  of  the  genuineness 
of  the  signature :  Brotcn  v.  Lincoln ,  S.  C.  N.  H. 

Execution.     See  Criminal  Law. 

Highway. 

Action  for  Defect  in — Pleading. — In  a  suit  against  a  town  for  damages 
alleged  to  have  been  caused  by  a  defect  in  a  highway  therein,  and  ver- 
dict for  plaintiff,  judgment  will  not  be  arrested  because  in  the  plaintiff's 
declaration  it  is  alleged  that  the  '•^  Inhabitants  of  said  town**  were  bound 
to  keep  said  highway  in  repair,  instead  of  alleging  that  ^^  the  town**  was 
thus  bound :   Flanders  v.  Stewartstownj  S.  C.  N.  H. 

Quaere. — ^Whether  the  statement  in  the  declaration  that  there  was  in, 
&c.,  on,  &c.,  ^^  a  public  highway,**  is  not  sufficient,  and  whether  it  would 
not  follow,  as  a  necessary  legal  sequence,  that  the  town  iu  which  it  was 
located  was  bound  to  keep  it  in  repair  ?  Id, 

Interest.     See  BUls  and  Notes, 

Landlord  and  Tenant. 

Shares  in  Crops. — Ordiparily  when  land  is  leased  for  one  crop  for 
one  year  or  for  several  years,  and  the  owner  of  the  land  is  to  receive  a 
part  of  the  produce  of  the  land  instead  of  rent,  the  contract  operates 
and  takes  effect  by  way  of  reservation,  and  the  lessor  and  lessee  become 
tenants  in  common  of  the  crops,  though  the  lessee  may  be  entitled  to 
the  possessaon  of  the  land  :  Brown  v.  Lincoln,  S.  C.  N.  H. 

Legal-Tender  Notes. 

Trover  for  Money  paid  into  Court. — In  an  action  of  ejectment  for 
specific  perfonnance,  the  plaintiff  had  a  verdict  and  paid  the  pur- 
ehaae-money  in  gcid  into  court,  to  be  taken  out  by  the  defendant  on 
his  fiUng  a  deed.  The  prothonotaiy  deposited  the  money  with  reliable 
bankers  to  his  own  credit.  They  employed  the  money  as  other  deposits, 
without  profit  as  ooia ;  it  was  alvrays  subject  to  the  prothonotary's  draft. 
The  defendant  filed  his  deed  after  the  passage  of  the  Legal-Tender  Law, 
ud  the  pvothonotarjr  offered  to  pay  him  the  money  in  court  in  legal 
tenders,  which  be  refused,  and  brought  trover  for  the  gold.  Hdd,  that 
he  could  not  recover :  Aurentz  v.  Porter,  56  Penna. 
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License. 

RevocahUity. — In  a  written  agreement,  not  under  seal,  between  P.  and 
A.,  the  former  agreed  that  A.  should  have  leave  to  cut  timber  and  wood 
on  his  land,  and  the  latter  agreed  that  P.  should  have  leave  to  flew  his 
lands  by  a  dam,  to  a  certain  extent.  Held,  that  though  the  licenses  in 
this  case  may  have  been  mutual,  so  far  as  that  one  may  have  been  given 
in  consideration  of  the  other,  yet  that  they  were  independent,  and  that 
either  party  may  revoke  his  license  so  far  as  it  remains  unexecuted,  at 
his  option,  whether  the  other  party  revokes  his  or  not :  Dodge  v.  Mc- 
Clintock  S.  C.  N.  H. 

MoRTQAQE.     See  BilU  and  Notes ;   WUd  Land. 

National  Bank. 

Debts  of  State  Bank  becoming  National  Bank. — A  national  banking 
association  organized  from  a  state  bank,  and  receiving  its  assets,  is  liable 
for  its  debts :   Thorp  v.  Wegefarth,  66  Penna. 

Where  one  was  a  debtor  to  a  state  bank,  and  also  its  creditor  by  hold- 
ing its  notes,  the  mutual  obligation  continued,  and  the  national  associa- 
tion was  bound  to  receive  the  notes  in  payment  of  the  debt,  whether 
insolvent  or  not :  Id. 

Judgment  was  recovered  against  one  for  a  debt  to  a  national  associa- 
tion ;  he  procured  notes  of  the  original  state  bank.  Held^  that  he  had 
no  right  of  set-off  against  the  judgment :  Id. 

A  debt  not  in  judgment  cannot  be  set  off  to  a  judgment :  Id. 

After  a  national  association  had  become  insolvent,  its  debtor  could 
not  purchase  notes  for  which  it  was  liable  to  set-off  against  his  debt : 
Id. 

There  is  no  right  to  tender  a  chose  in  action  against  the  creditor  in 
payment  of  a  judgment  or  execution :  Id. 

Negligence. 

County  Bridge. — It  is  the  duty  of  county  commissioners,  being  in- 
formed that  a  county  bridge  was  unsafe,  to  examine  it  thoroughly,  and 
repair  it  so  as  to  render  it  perfectly  safe,  or  to  close  it  up  so  as  to  prevent 
the  public  from  using  it:  Humphreys  v.  The  County  of  Armstrong,  56 
Penna. 

A  bridge  fell  as  a  resident  in  the  neighborhood  was  passing  over,  and 
injured  him.  In  an  action  by  him  against  the  county,  the  court  charged 
that  if  the  plaintiff  knew  the  condition  of  the  bridge,  notice  or  warning 
to  him  would  not  be  necessary.     Held  to  be  error :  Id. 

The  passing  *of  the  plaintiff  over  the  bridge  with  knowledge  of  its 
unsafe  condition,  but  without  distinct  notice  to  him  or  the  public  not  to 
use  it,  was  not  contributory  negligence  on  his  part :  Id. 

Quo  Warranto. 

Elections.^ Quo  warranto  is  not  a  writ  of  right:  Commonwealth  ex 
rd.  McLaughlin  v.  Cluley,  66  Penna. 

Statute  9  Anne,  ch.  20,  was  not  at  first  adopted  in  this  state,  but  its 
provisions  were  incorporated  into  our  revised  code :  Id. 
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The  enactment  that  writs  of  quo  warranto  may  be  issued  on  the  sug- 
gestion of  any  person  desiring  to  prosecute  the  same,  means  any  person 
having  an  interest  to  be  affected :  Id. 

Where  at  an  election  for  sheriff  a  majority  of  the  votes  are  cast  for  a 
disqualified  person,  the  next  in  vote  is  not  to  be  returned  as  elected : 
Id. 

The  suggestion  alleged  that. at  an  election  for  sheriff  the  person  re- 
tamed  was  disqualified.  The  candidate  next  in  vote  had  no  such  inte- 
rest as  entitled  him  to  be  heard  in  a  quo  warranto.  The  question  was 
exclusively  a  public  one,  and  could  be  raised  only  by  the  attorney-gene- 
ral: Id. 

Railroad. 

Charter  by  two  States. — A  charter  granted  by  two  states  to  a  com- 
pany to  construct  a  railroad  is  not  only  a  contract  with  the  company,  but 
a  compact  between  the  states.  It  is  to  be  liberally  construed  with  re- 
ference to  its  objects.  Like  a  treaty,  it  is  the  law  of  the  contracting 
states,  not  being  subject  to  interpretation  by  the  local  usages  of  either. 
The  same  construction  must  be  made  in  both :  The  Cleveland  and 
Pittsburg  Railroad  Co.  v.  Speer^  56  Penna. 

Set-off.     See  National  Bank. 

Subrogation. 

When  it  arises. — Subrogation  is  purely  an  equitable  result,  and  depends 
OQ  facts  to  develop  its  necesssity,  that  justice  may  be  done :  Mosier's 
Appeal^  56  Penna. 

Privity  of  contract  is  not  necessary.  Subrogation  exists  on  equity 
and  benevolence,  and  will  not  arise  in  favor  of  a  mere  stranger,  but  ouly 
in  favor  of  a  party  who  on  some  sort  of  compulsion  discharges  a  demand 
against  a  common  debtor. 

Subrogation  is  applicable  wherever  a  payment  is  made  under  a  legiti- 
Diate  and  fair  effort  to  protect  the  ascertained  interests  of  the  party  pay- 
ing, and  where  intervening  rights  are  not  legally  jeopardized  or  defeated : 
Id. 

Numerous  judgments  were  entered  against  two  debtors,  some  joint  and 
some  several,  executions  were  issued,  and  land  held  jointly  levied  on. 
The  court  ordered  the  undivided  interest  of  one  of  the  debtors  to  be  sold 
separately.  A  junior  judgment-creditor,  believing  the  land  would  be 
sacrificed,  afler  the  execution-plaintiffs  had  refused  to  assign  their  judg- 
ments to  him  on  payment,  paid  the  executions  to  the  sheriff,  and  satis- 
faction was  entered.  No  other  liens  having  intervened,  he  was  shbro- 
gated  to  the  rights  of  the  execution-plaintiffs,  and  the  satisfaction 
cancelled:  Id. 

Tenant  in  Common.     See  Landlord  and  Tenant. 

Town.    See  Highway. 

Wild  Lands. 

Entry  on  one  of  several  Parcels. — When  several  detached  lots  of  wild 
uid  unoccupied  land  in  the  same  county  are  conveyed  in  mortgage  by 
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one  deed  and  upon  one  and  the  same  condition,  an  entry  by  the  mort- 
gagee upon  one  such  lot,  in  the  name  of  the  whole,  would  give  him  con- 
structive legal  possession  of  all  the  lots  in  the  same  county,  as  against 
the  mortgagors  and  also  as  against  any  person  afterwards  entering  with- 
out right  upon  any  of  said  lots :   Crreen  v.  PettingiU  et  al.,  S.  C.  N.  H. 
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Ghoi^on. — Speeches  of  Hon.  W.  Y.  Gholson,  on  the  Payment  of  the  Prin- 
cipal of  the  Public  Debt  of  the  United  States,  and  on  The  Reconstruction  of 
the  Southern  States.  8?o.,  pamph.,  pp.  32,  20.  Cincinnati :  R.  Clarke  & 
Co.,  1868. 

Iowa. — Reports  of  Cases  in  Law  and  Equity  determined  in  the  Supremo 
Court  of  Iowa.  Edward  H.  Stiles,  Reporter.  Vol.  2,  being  vol.  23  of  the 
series.    8vo.,  pp.  654.    Ottumwa :  published  by  the  Reporter,  1868. 

Pains. — Resumption  of  Specie  Payments.  Enforced  contraction  of  the 
currency  will  cause  distress  and  panic ;  enhancement  of  its  value  followed 
by  voluntary  funding  of  the  excess  of  currency  thus  created  is  the  only  safe 
plan.  By  Robert  Treat  Paine,  Jr.  Pamph.,  8vo.,  pp.  58.  Boston :  Little, 
Brown  &  Co.,  1868. 

Political  Organization. — Essays  on  Political  Organization,  selected  from 
those  submitted  in  competition  for  the  prizes  offered  by  the  Union  League 
of  Philadelphia.  8vo.,  pamph.,  pp.  106.  Philadelphia:  printed  for  the 
Union  League,  1868. 

Quarterly  Journal  of  Psychological  Medicine  and  Medical  Jurispru- 
dence. Edited  by  William  A.  ]d[ammond,  M.  D.  Vol.  2,  No.  4,  October 
1868.    New  York :  D.  Appleton  &  Co.    $5  per  annum. 

United  States. — The  Acts  of  Congress  relating  to  Loans  and  the  Cur- 
rency, from  the  year  1847  to  1868,  including  those  relating  to  the  Bonds  of 
the  Pacific  Railroad  Companies,  with  a  Synopsis  of  each  Act,  and  a  Com- 
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THE  ENGLISH  JUDICIAL  SYSTEM.* 

The  English  judicial  system  comprises,  among  others,  the  fol- 
lowing tribunals : — ^the  Courts  of  Requests ;  the  County  Courts ; 
the  great  courts  of  original  common-law  jurisdiction,  such  as  the 
Conmion  Pleas,  King's  or  Queen's  Bench,  and  Exchequer;  the 
like  courts  of  equity  jurisdiction,  such  as  that  of  the  Vice-Chan- 
cellors,  the  Master  of  the  Rolls,  the  Lords  Justices  and  the  Lord 
Chancellor;  the  Court  of  Probate,  Divorce,  and  Admiralty; 
the  Criminal  Courts,  such  as  the  Petty  Sessions,  Quarter  Sessions, 
the  Oyer  and  Terminer,  and  the  Central  Criminal  Court.  Finally, 
there  are  the  strictly  appellate  courts,  such  as  the  Court  of  Crimi- 
nal Appeal,  the  Court  of  Exchequer  Chamber,  the  Judicial 
Committee  of  the  Privy  Council,  and  the  House  of  Lords. 

These  various  courts  will  be  grouped  together  under  the  fol- 
lowing arrangement : — 

L  The  Courts  of  Requests  and  Councils  of  Concihaiion, 
II.  The  County  Courts, 

III.  The  Superior  Courts  of  Common  Law  Jurisdiction, 

IV.  The  Superior  Courts  of  Equity  Jurisdiction, 

V.  The  Courts  of  Probate,  Divorce,  and  Admiralty. 

VI.  The  Criminal  Courts, 

VII.  The  Strictly  Appellate  Courts, 

'  The  object  of  this  article  is  to  give  a  general  view  of  the  English  courts  as  at 
prttent  constitnted.  It  has  been  thought  that  the  use  of  the  new  English  Beports 
Bright  thus  be  materially  facilitated.  Some  comparison  is  instituted  between  these 
eonrts  and  those  now  subsisting  in  New  York. 

Vox..  XVII.— 5  (65) 
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1.   Courts  of  Requests  and  Councils  of  Conciliation. 

The  organization  of  Courts  of  Requests  is  detailed  in  Tidd's 
Practice,  vol.  2,  pp.  988-993.  They  are  substantially  courts 
established  in  various  cities  and  towns  for  the  recovery  of  small 
debts,  not  exceeding,  generally,  five  pounds.  In  such  cases  a 
plaintiflF  cannot  recover  costs  if  he  sue  elsewhere. 

A  Council  of  Conciliation,  to  adjust  amicably  matters  of  difier- 
ence  between  masters  and  workmen,  not  including  servants  in 
husbandry,  may  be  licensed  and  thus  come  into  existence  under 
80  &  31  Vict.  c.  105  (1867). 

n.  County  Courts. 

There  had  existed  in  England  from  the  time  when  the  kingdom 
was  divided  into  shires  or  counties,  that  is  from  the  time  of  Alfred, 
a  court  in  every  county,  known  as  the  County  Court.  They  were 
anciently  the  chief  courts,  but  after  Magna  Charta  their  powers 
were  restricted,  and  they  were  ultimately  reduced  in  civil  cases  to 
actions  involving  no  greater  amount  than  forty  shillings,  where 
the  cause  of  action  arose  in  and  the  defendant  dwelt  in  the 
county;  in  addition  to  which  the  practice  in  these  courts  was 
complicated  and  dilatory  as  well  as  expensive,  and  in  certain 
cases  actions  had  to  be  brought  upon  their  judgments  to  render 
them  effectual. 

In  1846  (28th  August,  9  &  10  Vict.  c.  95),  an  Act  of  Parlia- 
ment was  passed,  by  which  they  were  converted  into  most  useful 
courts,  and  they  are  now  among  the  most  popular  tribunals  in 
England. 

Under  this  act  the  counties  of  England  were  divided  into  dis- 
tricts, in  each  of  which  a  County  Court  was  directed  to  be  held, 
for  the  recovery  of  "  any  deht^  damage j  or  demand,  not  exceeding 
fifty  pounds,"  at  least  once  a  month,  or  at  such  other  intervals  as  a 
Secretary  of  State  may  direct.  There  are  in  England  and  Wales 
fifty-two  counties,  which  in  1857  comprised  sixty  circuits,  each 
circuit  embracing  several  towns  or  judicial  districts,  and  for  each 
a  county  judge  is  appointed  by  the  Lord  Chancellor.  The  city 
of  London  proper  is  not  embraced  in  this  arrangement,  but  has  a 
court  of  its  own  for  the  recovery  of  small  debts,  but  the  other 
parts  of  London  are. 

In  addition  to  its  common-law  jurisdiction,  which  has  been  mach 
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extended,  the  County  Court  has  recently  had  important  equitable 
and  admiralty  jurisdiction  conferred  upon  it  (31  &  32  Vict.  c.  71) ; 
and  it  may  exercise  the  powers  of  a  Court  of  Probate  in  certain 
cases. 

The  mode  of  procedure  in  law  and  equity,  is  regulated  by  a 
complete  set  of  rules,  found  in  the  "Weekly  Notes"  of  January 
11th  1868. 

The  judge  tries  an  action  for  the  recovery  of  money,  unless, 
where  the  amount  is  beyond  five  pounds,  one  of  the  party  demands 
a  jury.  Either  party  may  also  demand  a  jury  in  cases  of  inter- 
pleader, replevin,  and  proceedings  in  the  nature  of  scire  f ados  ; 
other  actions  are  tried  by  the  judge  alone.  Ten  jurymen  are 
snmmoned  to  attend  a  court  for  the  trial  of  causes,  unless  the 
judge  shall  otherwise  order. 

The  judge  may  direct  a  judgment  for  money  to  be  collected  by 
instalments,  or  he  may  stay  the  collection  or  the  payment  of  the 
instalments  temporarily,  in  cases  where  the  party  is  unable  from 
sickness  or  other  sufficient  cause  to  discharge  the  debt. 

The  judge  may  in  his  discretion  grant  a  new  trial. 

These  courts  are  organized  under  the  following  acts :  9  &  10 
Vict.  c.  96  (28  Aug.  1846) ;  12  &  13  Vict.  c.  101  (1  Aug.  1849) ; 
13  k  14  Vict.  c.  61  (14  Aug.  1850) ;  15  &  16  Vict.  c.  54  (30 
June  1852) ;  19  &  20  Viet.  c.  108  (29  July  1856) ;  28  &  29  Vict, 
c.  99  (1865) ;  31  &  82  Vict.  c.  71. 

III.   The  Higher  Common  Law  Courts. 

1.  The  Court  of  Common  Pleas. — The  jurisdiction  of  this  court 
is  well  known.  It  is  mentioned  in  Magna  Charta,  and  was  at  that 
early  day  fixed  at  Westminster.  It  consists  of  a  chief  justice 
and  five*  puisne  judges.  An  appeal  lies  from  this  court  to  the 
Exchequer  Chamber,  which  is  in  that  case  composed  of  the  judges 
of  the  Courts  of  Queen's  Bench  and  the  Exchequer. 

2.  The  King^s  or  Queen* s  Bench. — This  court  has  both  civil  and 
criminal  jurisdiction.  It  also  keeps  inferior  courts  within  the  bounds 

*  Each  of  these,  conrts,  until  recently,  consisted  of  five  judges.  An  **addi- 
^al"  judge  was  appointed  in  each  of  the  courts  August  24th  and  25th  1868 : 
Wetklj  Notes  499,  September  5th  1868.  The  authority  to  make  such  appoint- 
loratis  found  in  31  &  32  Vict.  c.'125.  The  principal  object  of  this  increase  of 
number,  is  to  form  a  **  rota"  of  judges  to  try  petitions  of  elections — one  judge 
being  taken  from  each  court. 
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of  their  authority,  commands  magistrates  and  others  to  do  their 
datj  when  there  is  no  other  specific  remedy,  and  superintends  all 
civil  corporations.  It  consists  of  a  chief  justice  and  &Ye^  puisne 
judges.  An  appeal  lies  from  its  decisions  to  the  Exchequer 
Chamber,  which  in  that  case  consists  of  the  judges  of  the  Courts 
of  Common  Fleas  and  Exchequer. 

3.  The  Court  of  Exchequer. — This  was  at  one  time  both  a  court 
of  law  and  a  court  of  equity.  Its  jurisdiction  as  a  court  of  equity 
is  abolished  and  transferred  to  the  Court  of  Chancery :  5  Vict, 
c.  5.     It  is  now  only  a  court  of  law  and  revenue. 

Its  ordinary  jurisdiction  as  a  court  of  law  was  originally  gained 
by  a  legal  fiction.  It  may  now  be  said  that  nearly  every  civil 
case  can  be  brought  before  this  court,  though  it  cannot  issue  the 
prerogative  writs  of  the  Queen's  Bench.  It  consists  of  a  chief 
baron  and  ^yo^ puisne  barons;  an  appeal  lies  from  this  court  to 
the  Exchequer  Chamber,  which  in  that  case  consists  of  the  Judges 
of  the  Queen's  Bench  and  Common  Pleas. 

It  is  enacted  by  13  Wm.  III.  c.  2,  that  the  commissions  of  the 
judges  of  the  superior  courts  shall  be  made  during  good  behavior, 
and  their  salaries  ascertained  and  established ;  but  that  they  may 
be  removed  on  address  of  both  Houses  of  Parliament.  By 
1  Geo.  III.  c.  23,  and  1  Ann.  st.  1,  c.  8,  they  are  continued  in 
office  notwithstanding  the  death  of  the  king,  for  six  months  after 
such  decease.  The  rule  of  life  tenure  was  adopted,  "  because  the 
independence  and  uprightness  of  the  judges  was  looked  upon  as 
essential  to  the  impartial  administration  of  justice ;  as  one  of  the 
best  securities  of  the  rights  and  liberties  of  the  people ;  and  as 
most  conducive  to  the  honor  of  the  state,"  Commons  Journals,  3d 
March  1761.  Provision  is  made  for  a  retiring  pension  after  fifteen 
years'  service. 

4.  The  Commission  of  Assize  and  Nisi  Prius  tries  such  causes 
in  the  great  Courts  of  Common  Pleas,  Queen's  Bench,  and  Exche- 
quer, as  are  ripe  for  trial  by  jury.  It  is  composed  of  two  or  more 
commissioners,  of  whom  a  judge  of  the  superior  courts,  or  a  ser- 
geant at  law,  or  barrister  of  certain  standing,  must  be  one,  who 
are  twice  in  every  year  (except  in  certain  northern  counties)  to 
hold  Circuit  or  "Nisi  Prius"  courts  in  each  county.  This  rule 
does  not  apply  to  London  and  Middlesex,  where  courts  of  this 


1  See  note  on  preceding  page. 
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kind  are  held  much  more  frequently  to  accommodate  the  pressure 
of  business.  The  practical  result  of  this  system  is,  that  the  judges 
of  each  of  these  courts  try  questions  of  fact  with  a  jury,  and 
also  sit  in  banc  to  review  the  decisions  which  are  made  in  the 
court  below. 

It  is  substantially  the  system  now  existing  in  New  York,  and 
permits  a  judge  to  review  in  banc  his  own  rulings  at  Nisi  Prius, 

rv.  The  Superior  Courts  of  Equity. 

The  judges  in  the  Courts  of  Equity  consist  of  three  Vice- 
Chancellors,  a  Master  of  the  Rolls,  two  Lords  Justices,  and  the 
Lord  Chancellor. 

1.  Tfte  Courts  of  the  Vice-Chancellors. — The  first  act  upon  the 
subject  of  the  Courts  of  the  Vice-Chancellors,  53  Geo.  III.  c.  24 
(23d  March  1813),  created  a  single  Vice-Chancellor,  known  as 
the  Vice-Chancellor  of  England.  Under  a  late  act,  5  Vict.  c.  5, 
two  additional  Vice-Chancellors  were  created :  see,  also,  14  &  15 
Vict.  c.  4 ;  15  &;  16  Vict.  c.  80.  These  statutes  substantially 
provide  that  each  of  the  Vice-Chancellors  shall  hold  a  separate 
court,  and  may  exercise  all  the  jurisdiction  of  the  Court  of  Chan- 
cery, subject  to  the  appellate  jurisdiction  of  the  Chancellor,  or 
of  the  Court  of  Appeal  in  Chancery.  There  can  be  no  appeal 
from  one  Vice-Chancellor's  decision  to  another.  The  tribunals 
of  the  Vice-Chancellors  form  substantially  three  separate  courts 
of  original  jurisdiction  in  equity,  which  are  called  by  the  name 
of  the  Vice-Chancellors  who  sit  in  them. 

2.  The  Master  of  the  Rolls  was  originally  the  chief  of  the  mas- 
lere  in  chancery,  and  has,  for  a  long  period,  administered  justice  in 
a  separate  court.  His  jurisdiction,  which  was  for  a  long  time  in 
dispute,  and  which  formed  the  subject  of  a  learned  examination, 
attributed  to  Lord  Hardwicke,  is  now  regulated  and  defined  by 
the  statutes  of  3  Geo.  II.  c.  30,  and  by  3  &  4  W.  IV.  c.  94,  §  24. 
An  appeal  lies  from  his  judgment  to  the  Lord  Chancellor,  or  to 
the  Court  of  Appeal  in  Chancery.  Thus,  by  reason  of  this  tribu- 
nal, there  is  substantially  a  fourth  Court  of  Equity  of  original 
jurisdiction.  The  Master  of  the  Rolls  is  also  custodian  of  the 
public  records:  1  &  2  Vict.  c.  94.  This  judge  is  sometimes  a 
peer,  and  can,  in  that  case,  of  course,  participate  in  the  judicial 
business  of  the  House  of  Lords.  This  is  the  case  with  the  present 
judge,  Lord  Rom  illy. 
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•  3.  The  Covrt  of  Appeal  m  Chancery. — The  office  of  Lord 
tfustice  of  the  Court  of  Appeal  in  Chancery  was  created  by 
14  &  15  Vict.  c.  83.  This  act  provided  for  a  Court  of 
AppQal  in  Chancery  consisting  of  two  Lords  Justices  and  the 
Lord  Chancellor.  Li  practice,  the  court  is  held,  in  ninety-nine 
cases  out  of  a  hundred,  by  the  two  Lords  Justices.  It  may  be 
held,  however,  by  one  of  the  Justices  with  the  Lord  Chancellor, 
or  by  the  .Lord  Chancellor  alone ;  or  by  either  of  the  Lords  Jus- 
tices under  certain  restrictions  alone :  30  &  31  Vict.  c.  64 ;  31 
Vict.  c.  11.  It  is  only  the  judicial  powers  of  the  Court  of  Chan- 
cery that  are  vested  in  this  tribunal — except  wh^i  the  Lord  Chan- 
cellor is  sitting  alone.  The  judges  of  this  court  may  be  designated 
by  the  Lord  Chancellor  to  sit  for  either  of  the  Vice-Chancellorsi 
or  the  Master  of  the  Bolls,  in  case  of  their  inability  to  hold  a 
court.  The  salary  of  each  Lord  Justice  is  £6000,  with  provision 
in  certain  cases  of  a  retiring  annuity  of  £3750,  after  fifteen  years 
of  service.  An  appeal  lies  to  this  tribunal  from  the  decisions  of  the 
Vice-Chancellors  and  Master  of  the  Bolls,  and  thence  to  the 
House  of  Lords.  It  is,  however,  the  final  Court  of  AppeaJ  in 
Bankruptcy  Cases,  exclusive  of  the  Lord  Chancellor. 

This  court,  though  always  well  manned,  is  considered  by  the 
best  authorities  to  have  a  faulty  construction,  as  the  two  judges 
often  differ  in  opinion,  whereupon,  the  case  substantially  remains 
undecided.  In  such  a  case,  there  is  a  technical  affirmance  of  the 
decree  of  the  lower  court. 

All  the  equity  judges,  already  noticed,  hold  offices  during  good 
behavior,  in  the  manner  described  respecting  the  judges  of  the 
courts  of  law. 

4.  The  Lard  Chancellor. — The  jurisdiction  of  the  Chancellor 
is  of  two  kinds — ordinary  and  extraordinary.  In  the  ordinary 
jurisdiction  he  observes  the  order  and  method  of  the  common 
law ;  the  extraordinary  jurisdiction  is  that  which  ho  exercises  as  a 
Court  of  Equity. 

The  jurisdiction  of  this  court  is  so  well  known  that  it  is  unne- 
cessary to  do  more  than  allude  to  it.  The  Chancellor  holds  his 
office  not  for  life,  but  at  the  will  of  the  sovereign.  An  appeal 
lies  from  his  judgments  to  the  House  of  Lords.  He  hears  appeals 
from  the  Vice-Chancellors  and  Master  of  the  Bolls,  either  alone, 
or  as  a  member  of  the  Court  of  Appeal  in  Chancery.  The  office 
may  be  filled  by  a  person  having  the  title  of  Lord  Keeper,  or  in 


THE  ENGLISH  JUDICIAL  SYSTEM.  71 

case  of  a  vacancy,  by  Commissioners  *ffho  exercise  both  the  com- 
mon law  and  statutory  powers  of  the  Lord  Chancellor :  see  8  &  4 
W.  IV.  §  80. 

V.   Courts  op  Probate,  Divorce,  and  Abmibai/ty. 

1.  Court  of  Probate. — ^It  is  well  known  thait  the  Surrogates' 
Courts  of  New  York  are  modelled  on  the  plan  of  the  Ecclesiastical 
Courts,  which  formerly  existed  in  England.  The  system  now 
abandoned  in  England  still  remains  in  force  in  that  state. 

This  change  in  the  English  system  occurred  in  1857.  By  20 
k  21  Vict.  c.  77,  as  modified  by  21  ft  22  Vict.  cc.  56  and  95,  an 
entirely  new  organization  was  introduced.  The  voluntary  and 
contentious  jurisdiction  of  ecclesiastical  and  other  courts  having 
probate  powers  ceased.  It  is  hereafter  to  be  exercised  by  a  Court 
of  Probate,  having  a  single  judge,  who  holds  his  office  during 
good  behavior.  He  must  be  an  advocate  of  ten  years'  standing, 
or  a  barrister  of  fifteen  years'  standing.  He  receives  a  salary  of 
£4000,  or  in  case  he  discharges  the  duties  of  either  the  'Court  of 
Admiralty  or  of  Divorce,  or  of  both,  £6000.  A  provision  is 
made  for  a  retiring  pension. 

This  court  is  a  Court  of  Record,  having  the  powers  of  the 
former  Courts  of  Probate.  There  can  be  no  suit  brought  therein 
for  legacies,  or  for  the  administration  of  assets.  A  common-law 
judge,  or  judges,  may  sit  with  the  judge  of  the  Cotii*t  of  Probate. 
It  has  the  same  powers  over  practitioners  as  common-law  and 
equity  judges.  The  judge  may  try  questions  of  fact  with  a  jury, 
or  may  send  the  issue  to  trial  in  a  court  of  law.  The  issue  in 
each  (»se  is  framed  in  writing  under  the  direction  of  the  'Court, 
which  has  the  same  power  over  the  subsequent  preceedings  as  a 
common-law  or  equity  judge.  The  judge  may  sit  at  chambers 
with  the  same  power  as  in  open  court.  The  court  may  appoint 
receivers  pendente  lite. 

The  decision  of  the  court  in  testamentary  causes,  when  made 
^4n  solemn  form,"  is  conclusive,  both  upon  real  and  personal 
estate,  if  heirs  and  other  persons  interested  have  been  duly  cited, 
though  probate  may  be  revoked  by  the  court.  If  the  will  is 
proved  "in  common  form,"  and  without  opposition,  it  may  be 
made  "  sufficient,"  though  not  conclusive,  evidence  in  any  particu- 
lar action  where  its  validity  might  otherwise  be  draWh  in  question 
in  this  manner: — The  party  who  desires  to  sustain  the  will  may 
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give  ten  days'  notice  that  he  intends  to  offer  the  will  in  evidence, 
whereupon  if  the  other  party  intends  to  dispute  it,  he  must  give 
four  days'  notice  of  such  intention.  Barrachugh  v.  Greerwughy 
in  the  Exchequer  Chamber,  reversing-  s.  c.  in  Queen's  Bench,  2 
Law  Rep.  Q.  B.  1,  612. 

The  judge  of  the  Court  of  Probate  and  of  Admiralty  may  sit 
for  each  other :  21  &  22  Vict.  c.  95. 

An  appeal  lies  from  decisions  in  contentious  causes  to  the  House 
of  Lords. 

When  personal  property  is  duly  sworn  to  be  worth  under  ^200, 
and  real  estate  under  £300,  the  County  Court  has  contentious 
jurisdiction,  with  an  appeal  to  the  Court  of  Probate. 

The  formal  business  of  probate  is  transacted  in  the  following 
manner : — there  is  a  principal  registry  at  London  and  forty  dis- 
trict registries.  Li  each  district  there  is  a  district  registrar ;  in 
the  principal  registry  there  are  four  registrars,  with  record  keepers 
and  other  officers.  The  registrars  and  district  registrars  are 
appointed  by  the  judge,  and  hold  office  during  good  behavior ; 
clerks  are  appointed  by  the  registrar  for  whom  they  act,  with  the 
sanction  of  the  judge.  Some  of  these  officers  are  removable  by 
the  Lord  Chancellor,  and  others  by  the  judge,  with  the  assent  of 
the  Chancellor.  Registrars  and  district  registrars  must  be  attor- 
neys or  solicitors,  and  are  not  permitted  to  practise  law.  They 
have  the  same  general  powers  as  surrogates  formerly  had ;  they 
may  grant  probate  in  common  form,  in  the  name  of  the  Court  of 
Probate.  They  cannot  proceed  in  contentious  causes ;  when  the 
district  registrar  is  in  doubt,  respecting  his  duty  to  grant  or  refuse 
probate,  he  refers  the  case  in  writing  to  the  judge,  who  may  allow 
or  forbid  the  application,  or  require  it  to  be  made  at  the  principal 
registry.  , 

Whenever  probate  is  applied  for  at  the  district  registry,  the 
district  registrar  immediately  gives  notice  to  the  principal  regis- 
trar, who  informs  him  in  turn  whether  there  is  any  other  applica- 
tion pending  in  any  other  district  upon  the  same  estate.  Applica- 
tion for  probate  may  be  made  directly  to  the  principal  registrar, 
instead  of  to  the  district  registrars. 

Lists  of  all  grants  of  probate  and  administration  are  sent 
within  a  limited  time  to  the  principal  registrar. 

2.  Court  of  Divorce. — Until  1857,  divorces  could  only  be  had 
by  special  Act  of  Parliament.    By  20  &  21  Vict.  c.  85,  22  Vict. 
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e.  108,  and  23  &  24  Vict.  c.  144,  now  made  perpetual,  a  Court  of 
Biyorce  was  created,  and  its  jurisdiction  defined. 

This  court  is  composed  of  the  Judge  of  Probate,  Lord  Chan- 
cellor, and  the  judges  of  the  superior  common  law  courts.  The 
Probate  Judge  is  made  Judge  Ordinary,  and  may  act  alone  or 
with  the  other  judges.  In  his  temporary  absence,  the  Lord 
Chancellor  may  select  from  the  common-law  judges  a  temporary 
Judge  Ordinary. 

The  court  acts  on  the  former  principles  of  the  Ecclesiastical 
Courts.  It  may  declare  a  marriage  null,  or  it  may  dissolve  it,  award 
alimony  and  damages  against  an  adulterer,  and  make  a  decree 
respecting  the  custody  of  children.  Any  judge  may  try  questions 
of  fact  with  a  jury,  and  may  grant  new  trials ;  or  may  order  an 
issue  to  be  framed  and  tried  in  a  court  of  law.  The  judge  may 
act  at  chambers  with  the  same  power  as  in  court.  This  tribunal 
has  the  same  power  over  practitioners  as  the  common  law  and 
equity  courts.  An  appeal  lies  from  the  decisions  of  the  judge  to 
the  full  court  (which  is  organized  under  court  rules),  and  from  any 
decree  of  the  full  court  annulling  or  dissolving  a  marriage  to  the 
House  of  Lords.  The  judge  ordinary  may,  and  usually  does, 
exercise  aU  the  powers  of  the  full  court,  in  which  case  an  appeal 
lies  directly  to  the  House  of  Lords. 

This  court  may  also  entertain  jurisdiction,  under  certain  re- 
strictions, of  cases  where  a  declaration  of  legitimacy  is  asked  for. 
This  declaration  is  final  against  all  parties  cited :  21  &  22  Vict, 
c.  93. 

No  action  against  an  adulterer  "for  criminal  conversation," 
can  now  be  entertained  in  the  common-law  courts,  but  proceedings 
must  be  had  before  this  tribunal. 

The  registrars  of  the  Court  of  Probate  are  the  registrars  of  this 
court,  having  the  same  power  as  surrogates  under  the  Ecclesiasti- 
cal Law. 

3.  The  Sigh  Court  of  Admiralty  is  held  by  a  single  judge.  On 
the  retirement  of  the  incumbent  in  office,  when  the  "Probate 
Act'*  was  passed  (1857),  the  Queen  may  appoint  the  Probate 
Judge  to  sit  in  the  Court  of  Admiralty.  Under  these  provisions, 
the  Crown  may  appoint  the  same  person  judge  of  the  three  courts 
(Probate,  Divorce,  and  Admiralty),  and  after  the  union  of  these 
offices,  they  are  to  be  held  by  the  same  person. 
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VI.  The  Criminal  Courts. 

The  criminal  courts  may  be  divided  into  the  superior  and 
inferior.  The  inferior  are  the  general  and  quarter  sessions  of  the 
peace.  The  superior  embrace  the  assizes,  including  the  commis- 
sions of  Oyer  and  Terminer,  general  gaol  delivery,  assize,  and 
Nisi  Prius,  as  well  as  courts  held  under  special  commissions,  the 
Admiralty  Sessions,  the  Court  of  ISIing's  Bench,  and  the  Central 
Criminal  Court. 

1.  The  Inferior  Oriminal  Courts. 

The  term,  ^^  sessions  of  the  peace,"  is  employed  to  designate  a 
sitting  of  justices  of  the  peace,  of  which  there  are  four  kinds, 
petty,  special,  quarter,  and  general  sessions.  The  general  and 
quarter  sessions  only  require  notice.  The  general  sessions  is  a 
court  of  record.  The  court  may  be  divided  into  two  branches  for 
the  despatch  of  business.  Sy  statute,  it  must  be  held  four  times 
a  year,  and  oftener,  if  occasion  shall  require.  When  held  at  the 
regular  period,  it  is  called  the  quarter  sessions ;  at  other  times, 
the  general  sessions.  In  the  county  of  Middlesex  the  same  per- 
sons are  commissioned  to  hold  the  sessions  and  a  Court  of  Oyer 
and  Terminer,  at  the  sessions  house,  in  the  Old  Bailey. 

Though  the  court  of  quarter  sessions  has,  theoretically,  juris- 
diotiem  over  felonies,  yet  practically,  except  in  IVIiddlesex,  it  only 
entertains  cognisance  of  petty  larcenies  and  misdemeanors.  Cases 
may  be  removed  into  the  King's  Bench  on  certiorari.  There  are 
also  quarter  sessions  held  in  corporate  towns  and  boroughs  by  jus- 
tices of  their  own.  By  5  &  6  Vict.  c.  53,  and  7  &  8  Vict.  c.  50, 
counties  and  boroughs  may  unite  and  form  district  courts. 

2.  Tfie  Higher  Oriminal  Courts. 

{a)    The  Assizes. 

These  are  held  before  commissioners,  among  whom  are  usually 
two  of  the  common-law  judges.  They  are  held  twice  in  each 
year  in  every  county,  except  the  four  northern  ones,  where  they 
are  held  only  once,  and  except  London  and  Middlesex,  where 
they  are  held  eight  times.  For  the  purpose  of  holding  these 
courts,  England  is  divided  into  six  circuits. 

The  commissioners  sit  by  virtue  of  five  commissions :  a  commis- 
sion of  the  peace,  of  oyer  and  terminer,  general  gaol  delivery, 
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and  the  commisaions  of  assize  and  Nisi  Prius.  Though  the  last 
two  named,  are  in  general,  commissions  of  a  civil  nature,  and  have 
been  previously  mentioned,  they  give  a  somewhat  extended  crimi- 
nal jurisdiction  to  the  judges,  as,  for  example,  when  an  indictment 
is  removed  by  certiorarij  and  is  tried  at  Nisi  Prius.  The  same 
persons^are  intrusted  with  all  these  commissions,  ao  that  they  may 
proceed  under  all  at  the  same  time.  Those  only  which  demand 
special  notice  are  the  ^^  oyer  and  terminer"  and  gaol  delivery. 

The  commission  of  oyer  and  terminer  is  directed  to  a  consider- 
able number  of  persons,  of  whom  the  judges,  sergeants  at  law  and 
King's  counsel  therein  mentioned,  or  some  of  them,  must  attend. 
They  can  only  proceed  upon  ai^  indictment  found  at  the  same 
assizes  before  themselves.  They  have  jurisdiction  over  felonies 
and  misdemeanors,  whether  the  offender  is  or  is  not  in  custody. 

The  commission  of  gaol  delivery  is  only  directed  to  judicial 
persons,  and  authorizes  the  delivery  of  the  gaol  of  a  particular 
town  named  in  the  commission.  They  may  try  indictments  found 
before  other  justices  as  well  as  before  themselves ;  but  cannot,  in 
general,  proceed  unless  the  offender  is  in  actual  or  constructive 
cufitody. 

The  judges  who  take  the  circuits  are  in  each  case  appointed  by 
the  fiat  of  the  King,  under  the  assistance  of  the  Lord  Chancellor. 

There  are  also  special  commissions  of  Oyer  and  Terminer  on 
extraordinary  occasions.  The  course  of  proceeding  resembles 
that  followed  under  the  ordinary  commissions. 

(b)    The  Admiralty  Sessions, 

An  account  of  the  organization  of  this  court  is  omitted.  It  is 
described  in  1  Chitty's  Criminal  Law,  pp.  153,  156. 

(c)    The  King's  Bench. 

This  is  the  highest  court  of  ordinary  criminal  justice.  It  has 
jurisdiction  over  all  criminal  cases ;  misdemeanors  are  prosecuted 
by  information,  and  felonies  by  indictment.  The  criminal  business 
of  this  court  relates  principally  to  prosecutions  by  informations 
and  indictments  removed  into  it  from  othw  courts  by  eertiorari, 

(d)    The  Central  Criminal  Court. 

This  court  was  created  by  4  &  5  Wm.  IV.,  c.  36,  and  T  Wm. 
IV.  and  1  Vict.  c.  77      The  first  act  provided  for  the  erection 
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of  a  district,  to  be  composed  of  counties  and  parts  of  counties. 
For  the  purposes  of  criminal  justice,  the  district  was  to  be 
regarded  as  one  county,  though  it  embraced  London  and  Middle- 
sex, and  parts  of  Kent  and  Surrey.  Juries  may  be  taken  wholly 
from  one  county,  or  from  the  several  counties,  indiscriminately. 

This  is  a  high  court  of  original  jurisdiction,  composed  of  the 
Lord  Mayor  of  London,  the  Lord  Chancellor,  the  common-law 
judges,  the  aldermen,  recorder,  and  others  named  in  the  act. 
Any  two  or  more  may  hold  the  court.  This  tribunal  includes  the 
court  of  general  gaol  delivery  for  London  and  Middlesex. 

The  quarter  sessions  are  restrained  within  the  district  from 
trying  certain  aggravated  crimes.  Indictments  found  at  the  ses- 
sions may  be  removed  into  this  court  by  certiorari.  It  has  juris- 
diction over  offences  committed  on  the  high  seas.  Its  sessions  are 
held  in  London  or  its  suburbs,  twelve  times  a  year. 

The  court  may  be  organized  in  parts  or  branches,  presided  over 
by  particular  members,  and  designated  as  "  Old  Court,"  "  Second 
Court,"  "  Third  Court,"  &c. 

VII.   The  Strictly  Appellate  Courts. 

1.    The  Court  of  Exchequer  Chamber. 

This  is  a  court  consisting  of  the  common-law  judges  who  are 
not  members  of  the  court  in  which  the  action  was  originally  tried. 
Thus,  if  the  action  is  brought  in  the  Common  Pleas,  the  appellate 
court  consists  of  the  judges  of  the  Queen's  Bench  and  Exchequer. 
The  same  remark  applies  to  the  other  courts.  Briefly,  it  may  be 
said  that  the  system  provides  an  appeal  from  six  common-law 
judges  to  twelve. 

2.    The  Judicial  Committee  of  the  Privy  Council, 

This  is  now  the  ultimate  Court  of  Appeal  in  cases  of  admi- 
ralty, cases  from  the  colonial  courts  and  India,  and  ecclesiastical 
cases,  and  has  jurisdiction  over  the  extension  of  patents.  It 
waa  organized  by  2  &  3  Wm.  IV.,  c.  92,  3  &  4  Wm.  IV.,  c.  41, 
and  6  &  7  Vict.,  c.  38.  It  took  the  place  of  the  Court  of  Dele- 
gates, established  26  Hen.  VIII.,  c.  19.  It  is  a  court  of  record, 
having  power  to  punish  for  contempt,  &c.  It  is  composed  of  the 
President  of  the  Council,  the  Lord  Chancellor,  the  Chief  Justice 
of  the  Court  of  King's  Bench,  the  Master  of  the  Rolls,  the  Lords 
Justices  of  the  Court  of  Appeal  in  Chancery,  the  Vice-Chancellors, 
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Clhief  Judge  of  the  Court  of  Bankruptcy,  the  Chief  Justice  of  the 
Common  Pleas,  the  Lord  Chief  Baron,  Judges  and  ex-Judges  of 
the  Court  of  Probate  and  the  Court  of  Admiralty,  two  members 
who  have  been  judges  in  India  or  the  Colonies,  and  two  persons 
specially  designated  by  the  Crown.  The  archbishops  and  bishops, 
who  are  privy  councillors,  are  members  of  this  committee  only  in 
cases  of  criminal  proceedings  in  ecclesiastical  courts  against  clerks 
in  holy  orders :  Martin  v.  Machonochie^  2  Law  Rep.  (Adm.  & 
Ecc.)  125.  This  court  comprises,  at  the  very  least,  from  twenty 
to  twenty-four  individuals,  while  a  quorum  consists  of  four  per- 
sons, although  appeals  may  be  heard  under  special  order  by  three 
persons :  2  Macq.  575.  The  peculiarities  of  this  court  are  that  it 
has  no  chief,  as  the  Lord  President  is  not  a  legal  functionary ; 
its  members  hold  office  during  the  pleasure  of  the  Crown,  as 
members  of  the  Privy  Council,  instead  of  during  good  behavior, 
which  is  the  usnal  tenure :  2  Macq.  612.  ^^  Its  members  sit  at  a 
table,  and  are  less  like  a  court  than  any  other  judicial  body  in 
the  world."  There  is  an  objection  to  the  organization  of  this 
tribunal,  growing  out  of  the  fact  that  it  is  impossible  to  tell  in 
a^drance  who  will  hold  the  court. 

On  the  other  hand,  it  is  advantageous  to  be  able  to  select  as 
members  of  the  court  persons  who  have  made  the  topic  in  ques- 
tion a  special  and  particular  study.  Thus,  in  the  decision  of 
cases  coming  from  India,  members  of  the  Privy  Council  will  be 
selected  who  have  had  judicial  experience  in  the  law  of  that 
country.  It  is,  however,  said  that  this  supposed  advantage 
amounts  to  little  in  practice,  for  there  are  no  colonial  judges  now 
members  of  the  court,  and  but  two  judges  from  India  who  are 
retired  Chief  Justices  of  the  Supreme  Court  of  Calcutta.  The 
committee  does  not  sit  regularly,  and  there  is  no  "  Privy  Council 
Bar :"  25  London  Law  Magazine,  &c.,  296  (a.  d.  1868).  This 
court  proceeds,  in  certain  cases,  according  to  the  course  of  the 
civil  law ;  may  order  witnesses  to  be  examined  on  appeal ;  may 
direct  issues  at  common  law,  and  remit  a  cause  to  the  court  below 
for  a  rehearing. 

The  cardinal  objection  to  the  scheme  is  that  there  are  two  co- 
qrdinate  courts  of  final  appeal :  the  House  of  Lords  and  this 
judicial  conmiittee.  There  is  thus  danger  of  a  conflict  of  decision 
Md  of  precedent.  A  certain  class  of  cases  reaches  final  adjudi- 
cation in  the  one  court,  and  a  certain  class  in  the  other.     It  can- 
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not  be  denied  that  the  decisions  of  this  committee  have  been 
highly  satisfactory,  owing  to  the  eminent  ability  of  the  men  who 
have  participated  in  them.  It  has  been  recently  recommended 
p'  by  eminent  gentlemen  that  instead  of  a  doable  appellate  court, 
there  should  be  something  resembling  a  judicial  committee  of  the 
House  of  Lords,  upon  which  leading  lawyers  might  be  placed  who 
are  not  members  of  the  House  of  Peers.  They  might  report  to 
the  House  of  Lords,  which  would  rarely,  if  ever,  diifer  from  the 
report.  The  judicial  committee  of  the  Privy  Council  might  thus 
be  abrogated.  The  present  organization  is  due  to  the  recom- 
mendation and  exertions  of  Lord  Brougham  ;  but  his  scheme  has 
recently  been  pronounced  a  substantial  failure :  25  London  Law 
Magazine,  supra, 

3.    The  House  of  Lords^  acting  Judicially. 

Theoretically,  this  court  consists  of  the  entire  number  of  the 
House  of  Lords ;  practically,  none  participate  in  decisions  except 
those  who  are  known  as  "  law  lords,"  being  persons  who  are  peers, 
and  are  acting  judicially,  or  who  have  theretofore  held  judicial  posi- 
tions. The  House  may  call  in  the  common-law  judges  to  advise 
and  assist  them,  but  the  latter  cannot  give  a  decision,  nor  even 
ask  a  question,  and  their  advice  may  be  overruled :  2  Macq.  582, 
599.  The  equity  judges  cannot  be  summoned  unless  they  are 
Privy  Councillors. 

The  difiFerence  between  the  theoretical  and  practical  organiza- 
tion of  the  House  of  Lords  leads  to  results  sufficiently  curious. 
As  a  matter  of  theory,  "  there  is  nothing  in  the  resolution  of  the 
House,  nor  in  law  or  anything  except  the  general  understanding 
and  practice  of  the  House,  which  would  debar  any  half-dozen  of 
the  House  coming  down,  and  sitting  upon  appeals  and  overruling 
the  Law  Lords,"  In  practice,  the  only  use  of  the  lay  lords  is  to 
constitute  a  quorum.  As  the  rules  require  that  three  should  con- 
stitute a  quorum,  when  only  one  or  two  "law  lords"  are  present, 
one  or  two  lay  peers  must  be  called  in  simply  to  form  a  quorum. 
They  are  termed  in  ridicule,  "lay  figures,"  take  no  part  in  the 
decision,  and  do  not  feel  bound  to  pay  any  attention  to  the  pro- 
ceedings. 

* 

On  a  recent  occasion,  the  Lord  Chancellor  alone  constituted  the 
"  House  of  Lords"  with  two  lay  peers  to  form  a  quorum.  He 
may  thus  sit  on  appeal  from  his  own  decision,  uid  his  vote  alone 
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will  Bometimes  affirm  his  own  decision :  2  Macq.  584,  note.  Ordi- 
narily the  court  consists  of  from  three  to  five  "law  lords."  Of 
the  present  "  law  lords"  not  one  has  ever  been  a  judge  in  the 
common-law  courts,  though  several  of  them  have  had  great  expe- 
rience in  the  equity  tribunals. 

The  leading  objections  to  this  court  are:  (1.)  That  its  members 
are  not  bound  to  attend.  As  the  attendanccof  members  is  gra- 
tuitous and  voluntary,  they  are  frequently  absent.  (2.)  It  holds 
its  sessions  only  during  the  sitting  of  Parliament,  so  that  there  is 
much  delay  in  the  disposition  of  causes.  (3.)  It  has  lost  much 
of  its  hold  upon  the  public  esteem  by  the  spectacle  of  single 
judges  sitting  in  review  of  their  own  decisions.  Mr.  Lewis  says : 
'^  The  paucity  of  legal  members,  the  absence  of  any  constitutional 
obligation  upon  legal  members  (except  the  Chancellor)  to  attend 
the  transaction  of  judicial  business,  the  irregularity  of  attendance 
which  the  engrossing  avocations  of  those  who  hold  judicial  office 
eUewhere  renders  in  their  case  unavoidable,  the  advanced  years 
to  which  most  have  in  general  attained,  who,  by  success  in  foren- 
sic life,  reach  the  peerage — ^these  circumstances  have  led  to  a 
want  of  confidence  in  the  constitution  of  this  high  court,  and  a 
feeling  of  uncertainty  in  its  administration  of  justice,  which  has 
occasionally  been  justified  by  the  spectacle  of  one  peer  sitting  in 
error  from  the  judgment  of  a  court  composed  of  a  plurality  of 
judges ;  or  again,  the  decision  of  judges  specially  versed  and 
accomplished  in  the  branch  of  jurisprudence  involved,  reviewed 
by  a  peer  or  peers  having  no  such  experience,  and  endowed  with 
no  such  special  knowledge ;  or  again,  two  peers  only  attending 
and  differing ;  or  lastly,  a  single  peer  sitting  alone  in  one  charac- 
ter to  adjudicate  upon  a  complaint  against  the  decisions  already 
pronounced  by  him  in  another:"  Papers  of  Juridical  Society, 
VoL  1, 142. 

In  order  to  relieve  some  of  the  difficulties  of  the  case,  a 
*' deputy-speaker,*'  who  is  a  member  of  the  bar,  is  sometimes 
appointed.  He  is  not  permitted  to  deliver  his  opinion  in  the 
House,  but  must  retire  to  an  adjoining  room,  where  he  can  speak. 
After  thus  delivering  his  opinion,  he  returns  to  his  seat,  and 
remains  silent.  Then  a  layman,  who  is  a  peer,  may  move  for 
judgment  in  accordance  with  his  opinion. 

It  would  seem  that  the  whole  of  this  awkward  and  complicated 
machinery  might  be  avoided,  if  the  simple  method  already  alluded 
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to  was  adopted.  A  judicial  committee  of  the  House  of  Lords 
might  be  constituted,  which  should  report  its  decisions  to  the 
House,  where  they  might  be  formally  affirmed. 

There  is  a  subordinate  committee  in  the  House  of  Lords  which 
attends  to  much  of  the  formal  business  connected  with  appeals, 
disposing  of  points  of  practice. 

4.    Court  of  Oriminal  Appeal. 

This  court  is  established  by  11  &  12  Vict.  c.  78.  This  statute 
provides  that  when  a  person  has  been .  convicted  before  a  court 
of  oyer  and  terminer,  gaol  delivery,  or  quarter  sessions,  the 
judges  before  whom  the  cause  was  tried  may  reserve  the  ques- 
tions of  law  arising  on  the  trial  for  the  consideration  of  the  com- 
mon-law judges.  A  quorum  consists  of  five  members,  of  whom 
one  shall  be  chief  justice,  or  chief  baron  of  one  of  the  superior 
courts.  The  questions  are  presented  upon  "a  case,"  and  are 
argued  as  before  a  court  in  full  bench  and  judgment  delivered. 
The  court  may  make  such  order  in  the  matter  as  justice  may 
require,  and  on  reversal  may  pronounce  the  proper  judgment,  or 
remit  the  record  to  the  court  below  for  the  proper  judgment.  See 
3  Cox's  Criminal  Cases,  Appendix,  3. 

VIII.   Courts  not  Describbi). 

There  is  a  considerable  number  of  courts  which  are  here  men- 
tioned simply  for  the  sake  of  completeness.  They  are  the  courts 
of  law  and  chancery  in  the  counties  palatine  of  Lancaster  and 
Durham,  the  Court  of  Bankruptcy,  the  Consistory  Courts,  the 
Court  of  Arches,  Courts  Martial,  Court  of  Chivalry,  Courts 
Baron,  Court  of  the  two  Universities,  Court  for  the  trial  of  Im- 
peachments, and  of  the  Lord  High  Steward.  These  courts  are 
not  described  at  length,  as  they  are  either  local  in  their  character, 
or  their  nature  is  such  as  to  attract  but  little  attention  from  the 
profession  in  this  country. 

T.  W.  D. 
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REGENT     AMEfllCAN     DECISIONS. 

Supreme  Court  of  Vermont — November  Term  1868. 

SAMUEL  MOKSE  AND  WIFE  p.  TOWN  OF  RICHMOND. 

Towns  oire  a  statutory  duty  to  travellers,  for  the  breach  of  which  the  party 
injured  may  maintain  an  action,  to  remove  from  the  margins  of  their  highways 
objects  unlawfully  deposited  there,  which,  by  their  frightful  appearance,  make  it 
unsafe  to  travel  the  road  with  ordinary  horses. 

The  duty  of  the  town  to  remove  the  obstruction  from  the  highwny  docs  not 
attach  until  they  know  of  it,  or  ought  to  know  of  it,  nor  while  it  is  upon  the  high- 
way a  reasonable  time  for  the  purposes  of  transportation  over  it. 

Though  a  town  is  not  bound  to  work  the  whole  width  of  the  road  where  the 
travel  does  not  require  it,  yet  they  have  a  right  to  control  the  whole  width  and 
have  a  corresponding  duty.  If  they  suffer  objects  to  remain  deposited  on  the  mar- 
gin which,  by  their  frightful  appearance,  make  the  whole  road  unsafe,  they  will  l)e 
liable  for  such  accidents  by  fright  as  are  the  natural  result  of  their  neglect. 

Towns  are  held  to  a  higher  responsibility  with  reference  to  removing  deposits* 
of  private  property  which  are  placed  on  tlie  road  without  right  and  obstruct  public 
travel  by  their  frightful  appearance,  than  with  reference  to  removing  equally  dan- 
gerous objects  which  either  are  incident  to  the  nature  of  the  soil  and  country  or 
are  thrown  upon  the  margin  in  process  of  constructing  the  road. 

The  defendants  excepted  to  the  ruling  of  the  court  that  if  the  bales  of  hay 
deposited  without  right  by  a  railway  company  upon  the  margin  of  the  defendantvS* 
highway  presented  such  an  appearance  that  they  might  reasonably  be  expected  to 
and  naturally  would  frighten  ordinary  horses,  and  the  plaintiff's  injury  occurred 
bv  such  fright,  the  defendant  town  would  be  liable,  the  plaintiff's  case  in  all  other 
respects  being  first  made  out,  although  the  surface  and  width  of  the  travelled  path 
were  faultless.     Htld^  that  there  was  no  error. 

Distinction  between  highway  laws  of  Vermont  and  Massachusetts. 

This  was  an  action  of  trespass  on  the  case  for  injuries  alleged 
to  have  been  sustained  by  the  plaintiff's  wife,  by  reason  of  defects 
and  insufficiencies  in  a  certain  highway  in  said  town  of  Richmond, 
which  the  defendants  were  bound  to  repair. 

On  trial  the  plaintiff  proved  that  on  June  15th,  1864,  a  freight 
train,  aboat  7  or  8  o'clock  in  the  morning,  came  up  on  the  Ver- 
mont Central  Railroad,  and  one  of  the  cars  loaded  with  bales  of 
hay  was  on  fire ;  that  to  extinguish  said  fire  the  railroad  employees 
unloaded  said  hay  on  the  depot  grounds,  and  scattered  some  bales 
over  the  depot  grounds,  and  some  of  said  bales,  partially  charred, 
were,  for  the  pijurpose  of  preventing  their  consumption  and  further 
spread  of  said  fire,  thrown  into  the  lines  of  the  highway  where  the 

injury  happened,  and  close  to  the  principal  travelled  track,  and 
Vol.  XVn.— 6 
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were  hy  the  defendants  suffered  so  to  remain  within  the  lines  of  the 
said  highway,  and  close  to  the  said  •travelled  track,  and  for  several 
hours  after  one  of  the  Selectmen  of  said  town  had  notice  thereof, 
and  until  after  the  injury  took  place. 

Evidence  was  introduced  to  prove  that  where  said  bales  of  hay 
lay  the  road  was  a  good,  perfect,  smooth,  and  level  road,  fit  and 
safe  for  travel  in  all  its  parts,  more  than  fifty  feet  in  width,  from 
the  place  where  any  of  said  bales  of  hay  lay,  to  some  buildings 
on  the  opposite  side  of  said  road,  and  that  teams  in  passing  this 
place  were  not  confined  to  any  particular  path,  but  travelled  at  the 
pleasure  of  the  driver  over  a  space  of  40  feet  in  width  or  more  in 
said  road,  although  the  greater  part  of  the  travel  at  that  point 
generally  passed  near  to  where  said  bales  of  hay  were  lying  at  the 
time  of  the  accident. 

The  defendant  requested  the  court  to  charge  the  jury  that 
although  some  of  said  bales  of  hay  might  have  been  within  the 
lines  of  the  highway,  and  might  by  their  so  being  there  have 
frightened  the  horse,  and  thereby  have  caused  the  injury,  yet  if 
they  further  found  that,  at  the  place  where  said  bales  of  hay  lay, 
and  at  the  time  when  said  injury  happened,  the  road  was  in  all 
other  respects  made  of  suflScient  width,  smooth  and  level  for  the 
safety  of  travellers  and  their  teams  in  passing,  and  was  not  in  any 
respect  insuflScient  or  out  of  repair  at  the  place  aforesaid,  other- 
wise than  that,  by  said  bales  of  hay  lying  within  the  lines  of  said 
highway,  as  aforesaid,  horses  might  take  fright,  then  the  plaintiffs 
are  not  entitled  to  recover. 

But  the  court  refused  so  to  charge,  and  thereupon  the  defend- 
ants excepted  not  only  to  the  refusal,  but  also  to  the  charge  given, 
which  is  sufficiently  recited  in  the  opinion. 

Section  41  of  Chapter  25  of  the  General  Statutes  provides  that 
**  If  any  special  damage  shall  happen  to  any  person,  his  team,  car- 
riage, or  other  property,  by  means  of  the  vistifficienct/  or  want  of 
repairs  of  any  highway,'*  the  person  sustaining  such  damage  shall 
have  a  right  to  recover  the  same  in  an  action  on  the  case,  &c. 

J.  French  and  JS.  R.  Hard,  for  plaintiff',  cited  Kelsey  v.  CHover^ 
15  Vt.  708 ;  18  Maine  286 ;  Cassidy  v.  Stockhridge,  21  Vt.  391 ; 
Willard'Y.  Newbury,  22  Vt.  458 ;  Batty  v.  Duxbury,  24  Vt.  168 ; 
Barton  and  Wife  v.  Montpelier,  30  Vt.  650 ;  See  also,  Angell  on 
Highways,  §§  259,  261,  262 ;  Winship  v.  Enfield,  42  N.  H.  197 ; 
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Chamber} in  v.  Enfield^  43  N.  H.  356 ;  Littleton  v.  Richardson^  32 
N.  11.  59 ;  Limmock  v.  Suj^eld,  30  Conn.  129 ;  Keith  v.  Eastm., 
2  Allen  552 ;  Kidder  v.  Dunstable,  7  Gray  104 ;  Vinal  v.  Dor- 
Chester,  7  Gray  421 ;  Hotoard  v.  jST.  Bridgewater,  16  Pick.  189. 

«7.  Maeck  and  *S'.  ^T.  Davis,  for  defendant,  cited  Hixon  v.  Lovell, 
13  Gray  59  ;  Smith  v.  Wendell,  7  Gush.  498 ;  F/naZ  v.  Dorches- 
ter, 7  Gray  421 ;  Shephardson  v.  Coleraine,  13  Met.  55 ;  Howard 
V.  iV".  Bridgewater,  16  Pick.  9,  189 ;  Kellogg  v.  Northampton,  4 
Gray  65 ;  Darw  v.  Dudley,  4  Allen  557 ;  Marble  v.  Trorce^ter, 
4  Gray  395 ;  JPicAey  v.  ilf.  T^Z.  Co.,  46  Maine  483 ;  Famiham 
V.  Concord,  2  N.  H.  393 ;  Holley  v.  W.  T,  P.  Co.,  1  Aikin  74 ; 
GUdden  v.  Reading,  39  Vt. ;  Cassidy  v.  Stockbridge,  21  Vt.  391 ; 
Kelsey  v.  Glover,  15  Vt. ;  Sessions  v.  Newport,  23  Vt.  708 ;  Kings- 
bury V.  Dedham,  7  Am.  Law  Reg.  61 ;  jRgZt?A  v.  G-ilman,  22  Vt. 
38;  People  v.  £/"i«?a  t/l  CI?.,  15  Johns.  358;  Griswold  v.  i\ra^  Jri^. 
C<?.,  3  Cowen  89. 

Steele,  J. — This  cause  has  been  three  times  argued.  We 
understand  from  the  case,  as  well  as  from  the  statement  of  the 
defendants*  counsel  at  the  first  argument,  that  so  far  as  the  lia- 
bility of  the  town  might  depend  on  the  length  of  time  that  the 
bales  of  hay  had  been  suffered  to  lie  upon  the  highway,  or  upon 
proper  notice  to  the  town  officers  that  they  were  there,  the  rulings 
of  the  County  Court  were  such  that  the  defendants  took  no  excep- 
tion. The  case,  therefore,  stands  in  this  court  on  precisely  the 
same  ground  that  it  would  if  it  were  conceded  that  the  hay,  which 
had  been  unlawfully  deposited  by  the  railway  company  upon  the 
margin  of  the  public  highway,  had  been  suffered  to  remain  there 
an  unreasonable  time  with  the  full  knowledge  of  the  officers  of  the 
town.  No  question  arises  in  this  court  upon  the  plaintiffs'  pru- 
dence. The  only  exception  reserved  is  made  to  the  pro  forma 
ruling  of  the  County  Court,  that  even  though  the  surface  and 
width  of  the  travelled  track  were  faultless,  and  the  bales  of  hay 
were  outside  that  track  upon  the  highway  margin,  still  the  town 
would — "  the  case  in  all  other  respects  being  made  out" — ^be  liable 
if  the  bales  of  hay  ^^ presented  sxich  an  appearance  that  they  might 
reasonably  be  expected  to,  and  naturally  woxdd,  frighten  ordinary 
horses''  and  the  injury  happened  by  reason  of  the  plaintiffs*  horse 
taking  fright  at  them.  The  points  relied  on  by  the  defence  arc, 
first,  that  the  bales  of  hay  were  upon  the  margin  of  tlic  ro:u': ; 
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and,  secondly,  that  the  accident  was  occasioned  by  fright  at  them 
and  not  by  collision  with  them.  The  case  fairly  presents  the  mere 
question,  whether  towns  owe  a  statutory  duty  to  travellers,  for  the 
breach  of  which  the  party  suffering  special  damage  may  maintain 
an  action,  to  remove  from  the  margins  of  their  highways  objects 
unlawfully  deposited  there,  which,  by  their  frightful  appearance, 
make  it  unsafe  to  travel  the  road  with  ordinary  horses  ? 

I.  Does  the  fact  that  the  hay  lay  upon  the  margin  instead  of 
the  path  of  the  highway  alter  the  rule  of  liability  ? 

If  a  town  may  be  liable  for  a  failure  to  remove  an  object  unlaw- 
fully deposited  upon  the  travelled  track,  for  the  reason  that  it 
obstructs  travel  by  its  frightful  appearance,  and  thus  renders  the 
road  unsafe,  they  must  be  equally  liable  when  the  object  lies  upon 
the  margin,  and  naturally  produces — as  the  jury  under  the  charge 
have  found  it  did  in  this  case — precisely  the  same  result.  The 
result  produced  is,  that  the  wrought  path  cannot  1)e  safely  used  by 
travellers.  The  cause  which  produces  the  result  is  an  unlawful 
deposit  of  private  property  within  the  lines  of  the  highway  under 
the  control  of  the  town.  If  towns  are  bound  to  regulate  their 
conduct  with  any  reference  to  security  from  fright,  less  cannot  be 
required  of  them  than  the  removal  of  such  obstructions  as  were 
complained  of  in  this  case,  from  any  part  of  the  highway,  when 
their  effect  is  to  make  the  whole  of  it  unsafe.  This,  of  course,  is 
said  with  the  qualification  that  the  duty  does  not  attach  until  the 
town  know  of  the  obstruction,  or  ought  to  know  of  it.  Nor  would 
it  attach  while  the  property  is  lying  upon  the  highway  a  reason- 
able time  in  loading  or  unloading,  or  for  the  ordinary  purposes  of 
transportation.  It  is  true  that  towns  are  not  bound,  where  it  is 
unnecessary,  to  work  the  whole  width  of  the  highway,  and  if  a 
traveller  voluntarily  leaves  the  path  to  travel  upon  the  margin,  he 
does  so  at  his  own  risk :  Rice  v.  MontpeUer^  19  Vt.  470.  But 
towns  have  a  right  to  control  the  whole  width  of  the  road,  and 
they  have  a  corresponding  duty.  It  is  not  necessarily  a  good 
defence  to  a  claim  for  damages  that  they  were  incurred  by  reason 
of  an  obstruction  upon  the  margin.  On  the  contrary,  it  is  well 
settled  that  it  is  the  duty  of  towns  to  forbid  and  prevent  the  use 
of  their  highway  margins  as  places  of  deposit  for  private  property, 
whether  it  be  lumber,  shingles,  logs,  or  other  matter  that  may 
interfere  with  travel ;  and  if  they  do  negligently  suffer  the  mar- 
gins of  their  roads  to  become  and  remain  unsafe  by  being  thus 


MORSE  p.  TOWN  OF  RICHMOND.  85 

encumbered,  the  party  who,  without  fault  on  his  part,  meets  with 
an  accident  by  driving  against  them,  may  recover  of  the  town. 
Among  the  numerous  cases  recognising  this  doctrine  are  Cassidy 
V.  Sfockhridge,  21  Vt.  391 ;  Snow  v.  Adams,  1  Cush.  443. 

Nor  does  it  alter  the  case  that  the  party  injured  may  sustain 
an  action  against  the  person  who  placed  the  nuisance  upon  the 
highway.     It  is  the  right  of  the  party  to  proceed  against  the 
town  if  they  are  in  fault,  and  the  town  may,  if  held  to  damages, 
look  to  the  individual  who  obstructed  the  highway.    See  Newhury 
y.  Pass.  R.  B.  Co.,  25  Vt.  377,  and  Willard  v.  Newbury,  22  Id. 
458.     Assuming,  then,  that  towns  by  such  a  neglect  may  become, 
as  has  always  been  held,  liable  to  travellers  who  from  some  un- 
foreseen cause,  not  their  own  fault,  diverge  from  the  travelled 
track  and  meet  with  damage  by  collision  with  the  obstruction,  it 
follows  that  towns  would  still  more  clearly  be  liable  when  such 
objects  occasion  damage  to  the  traveller  who  does  not  diverge 
from  the  accustomed  path  but  uses  the  road  in  the  ordinary  man- 
ner, provided  towns  may  be  liable  at  all  for  an  injury  occasioned 
by  fright.     When  the  margin  of  the  highway  is  encumbered  by 
an  obstruction,  and  the  obstruction  is  frightful  in  its  appearance, 
only  the  exceptional  individual  who  leaves  the  path  incurs  the 
danger  of  accident  by  collision,  while  everybody  who  travels  any 
part  of  the  road  confronts  the  danger  of  accident  by  fright.     It 
is  very  manifest  that  the  error  of  the  County  Court,  if  any,  does 
not  lie  in  the  fact  that  the  hay  was  upon  the  margin  instead  of 
the  travelled  path.     The  question  must  simplify  itself  to  an  in- 
quiry whether  a  town  may  be  liable  for  such  accidents  by  fright 
as  are  the  natural  consequence  of  the  obstruction  they  suifer  to 
remain  on  the  road. 

II.  In   examining   this   second   question — whether   towns   are 

bonnd  to  remove  obstructions  deposited  upon  their  roads  when 

their  natural  operation  is  to  occasion  accidents  by  fright  in  using 

ordinary  horses — we  must,  as  in  all  questions  upon  a  statutory 

liability,  have  recourse  to  the  statute  and  gather  its  meaning,  a.s 

ve  can,  from  its  language,  its  reason,  and  purpose ;  from  the  light 

?ned  upon  it  by  the  other  statutory  provisions  relating  to  the  same 

general  subject,  and  by  the  judicial  interpretation  it  has  received. 

The  statute  in  terms  requires  towns  to  keep  their  highways  in 

"good  and  suflBcient  repair,"  and  makes  them  liable  for  special 

damages  sustained  by  reason  of  their  "  insufficiency  or  want  of 
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repair."  This  language  is  quite  broad  enough  to  cover  a  case 
where  a  road  cannot  safely  be  travelled  with  ordinary  horses.  A 
statute,  however,  should  not  always  be  interpreted  literally.  It 
is  often  and  properly  said  that  this  statute  is  not  intended  to 
impose  an  absolute  liability  upon  towns  for  every  insuflBciency. 
They  are  only  required  to  do  what  is  practicable  to  be  done  to 
provide  and  preserve  a  condition  of  reasonable  safety  in  their 
roads  with  reference  to  the  amount  and  kind  of  travel  they 
accommodate:  Prindle  v.  FletcheVy  39  Vt.  255.  But,  it  can 
hardly  be  said  that  a  road  in  which  obstructions  'are  suffered  to 
be  placed  and  remain,  which  by  their  appearance  are  calculated 
to  frighten  ordinary  horses,  is  in  a  condition  of  reasonable  safety 
for  travel  of  any  ordinary  kind  or  amount.  Nor  is  it  impracti- 
cable to  prevent  the  continuance  of  such  an  obstruction.  It  is 
well  understood  that  the  duty  of  the  town  is  not  limited  to  the 
furnishing  of  a  proper  width  and  smoothness  of  path.  The  cases 
are  numerous  where  towns  have  been  held  liable  for  not  erecting 
proper  muniments  or  barriers  to  protect  travellers  from  acciden- 
tally going  out  of  the  road.  See  Glidden  v.  Reading^  38  Vt.  62. 
So,  too,  in  a  late  case,  a  town  was  held  liable  in  Massachusetts 
for  damages  from  the  falling  of  an  unsafe  awning  which  was  so 
built  as  to  extend  over  the  road  and  endanger  the  travel  which 
passed  under  it :  Day  v.  3IiIfordy  5  Allen  98.  The  purpose  of 
the  statute  is  to  secure  to  the  public  safe  highways.  That  pur- 
pose may  be  as  effectually  defeated  by  an  obstruction  which  im- 
pedes travel  by  its  frightful  appearance  as  by  one  which,  if  it  b 
hit,  will  be  an  obstacle  to  the  secure  passage  of  the  wheels  of  a 
carriage.  The  land  taken  for  the  highway  is  taken  for  the  public 
use  as  a  highway.  The  statute  has  armed  the  towns  with  full 
authority  to  interfere  with  the  appropriation  of  it  to  any  private 
use  inconsistent  with  an  unembarrassed  enjoyment  of  the  public 
easement.  It  provides  that  if  any  person  "  shall  erect  any  en- 
croachment, or  make  any  obstruction,  or  put  any  nuisance  upon 
any  highway,"  the  selectmen  may  command  or  cause  its  removal. 
It  also  provides  that  no  person  shall  "  wilfully  fell  any  trees,  lay 
any  timber,  or  place  any  obstruction  or  other  nuisance  so  as  to 
obstruct,  hinder y  or  impede  the  passing  in  such  highway,"  without 
being  liable  to  a  fine,  and  also  to  the  payment  to  the  town,  or  to 
any  individual,  of  any  damages  sustained  by  either :  Gen.  Stat, 
p.  204,  5,  6,  §§  66,  69,  71.     These  statutes,  which  are  a  part 
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of  the  General  Highway  Law,  shed  some  light  upon  the  question 
of  the  extent  of  responsibility  intended  to  be  imposed  upon  towns 
with  relation  to  their  roads.  It  is  beyond  doubt  that  the  placing 
of  an  obstruction  upon  a  public  way,,  which,  by  its  frightful 
appearance  or  otherwise,  would  "hinder  and  impede  passing," 
might  subject  the  party  who  made  the  obstruction  to  fine  and 
damages,  and,  if  continued,  might  subject  the  town  to  indictment 
or  to  damages  if  the  cause  of  an  accident  by  collision.  It  is  not 
easy  to  see  the  ground  upon  which  the  town  should  be  entirely 
exempted  from  liability  for  the  other  and  natural  consequence  of 
the  obstruction — an  accident  by  fright.  In  Kelsey  v.  GloveVy  15 
Vt.  708,  the  town  was  held  liable  for  an  obstruction  because  it 
was  naturally  calculated  to,  and  actually  did,  add  to  the  danger- 
ous consequences  of  the  accident  from  fright.  Would  the  town 
have  escaped  liability  if  the  obstruction  by  its  natural  operation 
had  caused  the  fright  instead  of  merely  adding  to  its  evil  results  ? 
In  many  of  the  cases  towns  are  held  liable,  although  some  acci- 
dent, not  the  fault  of  the  plaintiff  or  the  defendant,  contributes 
to  the  accident  complained  of.  See  Htmt  v.  Pownal,  9  Vt.  411. 
A  town  may  reasonably  bo  held  to  a  higher  responsibility,  after 
notice,  with  reference  to  fhe  removal  of  obstructions  made  by 
private  property,  unlawfully  deposited  upon  the  road — a  duty 
easily  performed  and  under  the  statute  at  the  expense  of  the 
party  who  caused  the  obstruction — than  with  reference  to  the 
removal  of  equally  dangerous  obstructions  which  either  exist 
naturally  in  the  soil  or  are  cast  upon  the  margin  in  the  process  of 
working  the  road,  which  to  a  reasonable  extent  is  a  legitimate  use 
of  the  margin.  The  traveller  has  reason  to  expect  that  the  high- 
way will  have  the  ordinary  and  reasonable  encumbrances  which 
arise  from  the  nature  of  the  soil  and  country,  and  its  being  worked 
and  repaired  in  a  proper  manner ;  but  he  has  no  reason  to  appre- 
hend that  the  town  have  suffered  these  dangers  to  be  increased  by 
allowing  the  land  taken  for  public  use  to  become  unlawfully  appro- 
priated to  private  uses  as  a  place  of  deposit  for  property  which 
will  in  any  manner  obstruct  or  impede  travel,  whether  by  frighten- 
ing his  horse  or  clogging  his  wheels. 

The  recent  decisions  of  the  courts  of  Massachusetts,  for  the 
learning  and  ability  of  which  we  have  great  respect,  tend  to  a  dif- 
ferent result  from  the  one  reached  by  us :  Keith  v.  Uaxtan,  2 
Allen  552 ;  Kingshury  v.  JDedham,  13  Id.  186  ;   Cook  v.  Charles- 
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totony  Id.  190-1  n.  These  cases  are  strongly  relied  on  by  the 
defence,  and  we  have  on  account  of  their  authority  given  the  case 
before  us  a  more  extended  examination  than  we  otherwise  should. 
But  it  is  to  be  noticed,  that  at  least  two  of  these  cases  present  such 
a  state  of  facts  as  not  necessarily  to  fall  within  the  operation  of  the 
rules,  which  we  think  should  govern  this  case.  The  daguerrean 
saloon,  which  stood  upon  a  carriage  by  the  roadside,  in  the  case  of 
Keith  V.  UastoTiy  was,  manifestly,  not  an  object  "  which  might 
reasonably  be  expected  to  frighten  ordinary  horses;*'  and  the 
fluttering  of  loose  canvass  upon  its  roof  was  not  the  natural  ope- 
ration to  be  expected  from  the  object.  The  pile  of  gravel  fifteen 
inches  high,  complained  of  in  Kingsbury  v.  Dedham,  was  that  day 
lawfully  and  properly  placed  upon  the  road,  to  be  spread  over  its 
surface  in  the  ordinary  course  of  repairs.  It  may  be  questioned 
how  far  the  reasoning  of  the  court,  and  it  is  upon  this  that  the 
defendants  here  rely,  would  in  Massachusetts  be  an  authority,  in 
a  case  presenting  different  elements  of  fact.  It  is  doubtful 
whether  the  injuries  for  which  towns  may  be  held,  can  be  satis- 
factorily classified  and  defined.  Each  case  should  stand  upon  its 
own  facts.  The  note  of  the  third  case.  Cook  v.  CkarlestowTiy  does 
not  state  whether  the  defendants  had  notice  of  the  obstruction, 
and  the  opinion  of  the  court  is  not  reported.  It  is  not,  therefore, 
certain,  from  the  report,  that  the  court  there  held  that,  if  the  dead 
horse  had  been  negligently  suffered  by  the  defendants,  after 
notice,  to  lie  in  the  street,  the  defendants  would  be  exempted 
from  liability  for  an  accident  which  naturally  resulted  from  the 
obstruction,  simply  because  it  was  occasioned  by  fright  instead  of 
collision.  If,  however,  such  was  the  decision,  the  case  is  as 
strongly  in  point  for  the  defendants  as  any  case  can  be.  Such  an 
object  as  a  dead  horse  in  a  street,  would  almost  inevitably  occasion 
accidents  by  fright,  and  would  far  more  endanger  and  obstruct 
travel,  by  its  tendency  to  frighten  horses,  than  by  its  likelihood  to 
disturb  the  passage  of  wheels  by  collision.  In  Lund  v.  Tynga- 
borough,  11  Cush.  563,  though  a  new  trial  was  granted,  it  was 
held  that  the  plaintiff  might  recover  without  proving  actual  con- 
tact with  the  defect,  and  although  the  fright  of  the  horse  contri- 
buted to  the  accident ;  but  the  recent  decision  of  Horton  v.  Taun- 
ton, 97  Mass.  266,  seems  to  have  qualified  this  to  some  extent,  for, 
if  a  town  is  not  bound  to  guard  against  fright,  they  should  not  be 
against  its  consequences.     It  may  be  possible,  that  the  courts  of 
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Massachusetts  have  become  more  inclined  to  give  the  defendants, 
in  these  cases,  the  benefit  of  any  doubt  upon  the  meaning  of  the 
statute,  from  the  fact  that  for  a  long  time  the  action  under  their 
statute  was  substantially  penal  in  its  nature — the  party  injured 
recovering,  if  the  town  had  notice  of  the  defect,  double  damages  : 
See  Mass.  Stat,  of  1781,  c.  81,  §  7 ;  Rev.  Stat.  Mass.  1836,  c.  23, 
§  22.    By  their  statute  of  1850,  c.  5,  the  recovery  became  limited 
to  actual  damages.     The  liability  of  towns  for  injuries  by  fright, 
occasioned  by  obstructions  upon  the  highway  margin,  seems  in 
New  Hampshire  to  have  been  rather  assumed  as  a  matter  of 
course,  as  an  unquestionable  proposition,  than  to  have  been  decided 
as  a  debatable  question  of  law :  Winship  v.  Enfield^  42  N.  H. 
199,  200,  216 ;  Chamberlam  v.  Unfield,  43  Id.  358-60 ;  Littleton 
T.  Ricluirdsan,  32  Id.  59.     In  all  these  cases,  the  injury  occurred 
by  fright  at  lumber  placed  upon  the  road,  or  its  margin.     In  all 
of  them,  the  Nisi  Prius  Court  held  that  towns  might  be  liable  for 
damages  incurred  in  that  manner.     In  two  of  them  a  new  trial 
was  granted  for  other  errors,  but  in  all  of  them  satisfaction  was 
expressed  with  the  ruling  below  in  this  respect,  though  it  does  not 
seem  to  have  been  questioned  in  argument.    .  The  case  of  Dimock 
V.  The  Town  of  Siiffield,  30  Conn.  129,  was  an  action  for  an 
injury  received  by  the  plaintiff's  horses  taking  fright  at  some 
white  plastering  on  the  margin  of  the  road,  piled  up,  as  the  case 
finds,  nearly  to  the  height  of  the  road-bed,  but  so  as  to  be  "  in  no 
manner  an  obstruction  to  the  public  travel,  except  so  far  as  it 
might  frighten  horses."     The  point  was  distinctly  made  by  the 
defendants,  that  the  town  could  not  be  held  liable  for  a  defect  of 
that  nature.     The  court,  in  their  opinion,  delivered  by  Uinman, 
C.  J.,  say,  that  whether  any  duty  devolved  upon  the  town  with 
reference  to  the  pile  of  plastpring,  "  depends  upon  whether  it  was 
in  its  general  operation  calculated  to  frighten  horses  of  ordinary 
gentleness.*'     He  also  adds :  "  There  can  be  no  doubt  that  a  road 
may  be  rendered  unsafe  by  objects  upon  it  calculated  to  frighten 
animals ;"  but  "  whether  a  slight  discoloration  by  the  side  of  the 
road,  such  as  was  caused  in  this  case  by  the  plastering  that  lay  there, 
was  in  fact  an  object  calculated  to  frighten  horses  which  are  usually 
gentle,  and  therefore  fit  to  be  driven,  is  an  entirely  different  ques- 
tion."    It  appeared  in  that  case  that  the  plaintiff*s  horse  was  shy 
and  timid,  and  a  decision  against  the  plaintiff  was  advised,  upon 
the  ground  that  there  was  ^'  heedlessness  amounting  to  negligence 
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on  the  plaintiff's  part,  which  was  the  cause  of  the  injury,  and 
that  with  th«  exercise  of  reasonable  care  he  would  have  passed  the 
object."  It  is  also  said  by  Carpenter,  J.,  in  Hewison  v.  New 
ffaveUy  7  Am.  Law  Reg.  783,  that  "any  object  upon  or  near  the 
travelled  patli,  which  in  its  nature  is  calculated  to  frighten  horses 
of  ordinary  gentleness,  being  likely  to  obstruct  the  use  of  the  way, 
may  constitute  a  defect  in  the  way  itself."  The  statutes  as  well 
as  the  decisions  of  Connecticut  and  New  Hampshire,  relating  to 
the  responsibility  of  towns  for  injuries  upon  the  highways,  more 
closely  resemble  ours,  than  do  those  of  Maine  or  Massachusetts. 
We  think,  that  not  only  the  language  and  purpose  of  our  statutes, 
and  the  reason  and  spirit  of  our  decisions,  but  also  a  proper  regard 
to  public  policy,  require  us  to  hold  that  the  defendant  town  is 
liable  €br  the  natural  consequence  to  the  plaintiffs,  of  a  negligent 
failure  to  remove  the  obstruction  unlawfully  deposited  in  the  high- 
way, which  "  presented  such  an  appearance,  that  it  might  reason- 
ably be  expected  to,  and  naturally  would,  frighten  ordinary 
horses."  The  expression  of  the  court  below,  that  towns  are  bound 
to  remove  from  their  roads  all  objects  calculated  to  frighten  ordi- 
nary horses  would  be  open  to  criticism,  if  it  stood  alone.  It  was, 
however,  necessarily  limited  and  applied  to  the  bales  of  hay  com- 
plained of.  No  other  obstruction  was  in  proof,  and  the  remark 
could  not  have  misled  the  jury.  The  result  is,  the  judgment  of 
the  County  Court  is  aflBrmed. 

Wilson,  J.,  and  Prout,  J.,  concurred.  Pierpoint,  C.  J.,  hav- 
ing presided  in  the  court  below,  and  Peck,  J.,  being  a  tax-payer 
in  the  defendant  town,  did  not  sit;  but  after  judgment  they 
expressed  their  concurrence  with  the  views  stated  in  the  opinion. 
Kellogg,  J.,  who  was  upon  the  bench,  and  heard  the  case  when 
first  argued,  entertained  the  same  vi(?>vs. 


Barrett,  J.,  dissented. 

We  have  read  the  foregoing  opinion 
Avith  more  than  common  interest,  be- 
cause it  discusses  a  point  in  the  law, 
affecting  the  responsibility  of  towns  for 
the  condition  of  their  highways,  which 
is  of  great  practical  importance,  as  well 
to  the  towns  as  to  the  public  at  large,  and 
in  regard  to  which  there  seems,  of  late 
certainly,  a  tendency  or  disposition,  in 


some  qnarters,  to  admit  considerable 
relaxation  of  what  has  long  been  con- 
sidered the  established  doctrine  upon  the 
subject.  And  we  think  it  must  be  ad- 
mitted that  the  opinion  possesses  two 
very  essential  merits,  as  a  judicial  decla- 
ration of  the  law  ;  it  follows  the  estab- 
lished principles  of  law  upon  the  subject, 
both  in  that  state  and  elsewhere,  and 
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<ietioe9  a  course  of  action  and  responsi-  at  tho   same  time  it  should  not  t)e  so 

bility,  which  is,  at  the  same  time,  both  much  restricted  as  to  fail  reasonably  to 

«afe  and  intelligible,  as  well  for  towns  secure  its  object,  the  maintaining  of  a 

as  for  travellers  upon  the  highways.  safe   transit   for  travelling    along   the 

There  are  two  motives  which  seem  to  highway.  For,  notwithstanding  some 
us  to  have  combined  to  unsettle  the  law  variation  in  the  statutes  of  the  diffcr- 
Dpon  this  particular  question,  the  re-  ent  states,  all  substantially  agree  in 
.sponsibility  of  towns  for  objects  care-  requiring  the  municipality  to  provide 
lc?5ly  suffered  to  remain  within  the  and  maintain  a  safe  and  convenient  pas- 
limits  of  the  travelled  portion  of  the  sage  for  travellers.  This  unquestionably 
hijrhway,  calculated  to  frighten  quiet,  or  primarily  applies  to  tho  travelled  por- 
urdiaarily  quiet,  and  gentle  horses :  that  tion  of  the  highway.  So  that  one  who 
i>,  (1)  a  timid  apprehension  that  towns  ^or  niere  convenience,  and  without  actual 
may  thereby  become  responsible  for  un-  necessity,  departs  from  the  travelled 
reasonable  watchfulness,  and  even  ludi-  portion  of  the  highway,  cannot  recover 
crous  obstructions  to  quiet  travelling ;  ^or  any  injury  he  may  sustain  thereby, 
and  also,  (2)  in  some  instances,  per-  ^^  consequence  of  obstructions  to  pas- 
haps,  a  feeling  of  love  of  discovery  of  sage.  Such  obstructions  are  not  required 
some  good  mode  of  escape  from  the  em-  ^^  ^  removed  from  any  portion  of  the 
barrassing  dilemma.  laid  out  highway  except  that  which  is 

It  cannot  be  denied  that  both  these  prepared  for  the  passage  of  travellers, 

motives  are  laudable,  and  entirely  con-  as  the  English  call  it,  the  "  metalled" 

sytent  with  a  high  degree  of  ability  and  portion  of  tho  highway. 
fitness  for  the  wise  and  judicious  admin-        But  it  would  be  a  very  imperfect  view 

iitration  of  justice :    but  at  the  same  of  the  subject  to  conclude  that  this  por- 

lime  it  is  undeniable  that  they  have  both  ^on  of  the  highway  is  all  that  towns  are 

contributed  largely  to  the  production  of  ^ound  to  look  after.     If  that  were  so, 

bad  law,  and  have  produced  more  erro-  *^®re  would  be  no  necessity  for  taking 

neons  decisions  than    they  have  ever  a^^  ^o  power  to  take  more  land  for  the 

cored,  in  a  tenfold  proportion.  nse  of  the  highway  than  is  reasonably 

The  case  of  Chamberlain  v.  Erifield,  necessary  for  making  the  travelled  path. 

43  y.  H.  356,  seems  to  us  to  place  the  -A^nd  although  it  might  require  the  use 

question  upon  its  true  basis,  that  it  must  of  the  adjacent  land,  to  some  extent,  in 

be  regarded  as  a  question  of  fact  for  the  the  course  of  construction  and  repair, 

jury,  whether  an  object  outside  of  the  that,  being  a  temporary  use,  would  not 

travelled  portion  of  the  highway  is  a  require  the  taking  of  the  land.     And, 

defect  or  obstruction  to  its  safe  use,  by  therefore,  where  towns  are  allowed  to 

reason  of  its  liability  to  frighten  horses,  take  for  the  highway  from  tliree  to  six 

There  is  no  valid  reason  apparent  to  us  rods  in  width  through  its  whole  extent, 

why  this  question  may  not  as  safely  bo  it   must  bo  concluded   that  something 

intrusted  to  juries  under  proper  limita-  more  is  expected  than  a  mere  track  of 

tions,  to  be  defined  and  fixed  by  the  sufficient  breadth  to  enable  carriages  to 

courts,  as   any  other  questions  of  fact  pass  each  other.     It  was  no  doubt  in- 

&^i^ing  in  this  class  of  cases.  tended  to  guard  against  intrusion  from 

There  is  no  question   that  as  the  re-  the  adjoining  landowners,  and  thus  pro- 

iponsibility  of  towns  in  such  cases  is  tect  the  traveller,  to  a  reasonable  extent, 

exclusively  a  statutory  one,  the  courts  against  such  sights  and  noises  as  might 

are  bound  to  a  reasonably  strict  con-  render  the  passing  along  the  highway 

etrnction  in  regard  to  its  extent.    But  embarrassing  or  impossible.    And  al- 
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thongh  it  is  not  possible  to  guard  against  come  within  the  limits  of  the  travelled 
all  occurrences  calculated  to  frighten  path.  There  would  be  the  greatest  em- 
teams,  this  is  no  reason  why  the  towns  barrassment  in  laying  down  any  rule  of 
and  cities  should  not  bo  responsible  for  law  that  would  apply  with  precision  to 
putting,  or  allowing  others  to  put,  the  each  particular  case  as  it  should  occur, 
margins  of  the  highway  to  such  uses,  That  would  manifestly  be  impracticable, 
more  or  less  permanent,  as  will  discom-  But  it  would  in  our  apprehension  be  a 
mode  or  destroy  the  safe  and  comfortable  very  lame  conclusion  to  make  from  this 
use  of  the  travelled  portion  of  the  same,  acknowledged  difficulty,  that  no  obliga- 
For  if  the  margins  of  the  highway  may  tion  could  safely  be  imposed  upon  the 
lawfully  be  put  to  any  and  all  uses  municipalities  in  regard  to  such  obstruc- 
known  to  modem  advancement  in  manu-  tions  to  safe  travelling.  The  same  diffi- 
factures  by  machinery,  there  are  few  culties  exist  upon  all  questions  of  negli- 
horses  of  such  quiet  demeanor  that  they  gence  and  duty,  until  by  repeated  trials 
could  be  trusted  to  carry  a  vehicle  safely  some  definite  rule  is  established.  It  was 
through  its  clamor  and  exhibition.  so  in  regard  to  accidental  obstructions 

The  truth  is,  no  such  thing  was  ever  in  the  travelled  path,  until  the  statute 
expected  or  would  be  for  a  moment  tole-  interposed  and  fixed  the  time  for  removal 
rated.  No  such  thing  is  claimed.  But  at  twenty-four  hours.  It  was  so  in  re- 
it  seems  to  be  supposed  by  some  that  gard  to  demand  and  notice  upon  nego- 
while  all  such  operations  along  the  sides  tiable  paper,  until  the  convenience  of 
of  the  travelled  path  in  highways  are  commercial  usage  fixed  the  time  at  one 
clearly  nuisances,  and  so  abatable  by  the  day  for  each  successive  endorser  to  notify 
municipal  authority,  still  the  traveller  his  next  guarantor, 
has  no  claim  for  damages  sustained  by  And  with  all  due  submission  it  has 
reason  of  that  acknowledged  municipal  never  seemed  to  us  that  the  argument 
duty  being  omitted.  ab  inconvenienti  or  the  reductio  ad  absur- 

It  may  be  true  that  some  of  the  statu-  dum^  which  is  so  much  resorted  to  in 

tory  provisions  in  the  different  states  are  these  cases,  was  at  all  satisfactory  or 

SO  defectively  drawn  as  to  produce  this  conclusive.    Because  it  is  not  possible  to 

anomalous  result,   that  while  the  tra-  remove  all  objects  which  tend  to  frighten 

veller,  without  fault  on  his  part,  suffers  animals  passing  along  the  highway,  is 

pecuniary   damage  by  reason    of   the  that  any  sound  reason  why  one  mani- 

omission  of  the  municipalities  to  perform  festly  of  that  character,  and  clearly  there 

then:  duty  in  regard  to  the  highways,  he  by  intrusion,  should  not  be  removed  ? 

is  without  redress.     But  it   is  safe  to  And  if  not,  can   any  good   reason  be 

conclude  no  such  result  was  intended  to  assigned  why  the  municipalities  should 

follow  from  the  provisions  of  the  statute,  not  be  held  responsible  to  travellers  for 

and  none  such  should  be  invited  by  the  damage   resulting  from   their  culpable 

courts,  on  the  ground  of  mere  construe-  negligence  in  not  removing  the  same  ? 

tion.     It  could  only  be  tolerated  upon  Where,  therefore,  the  judge  gravely  tells 

the  ground  of  strict  necessity,  as  the  in-  the  traveller  that  if  his  horse  is  fright- 

evitablo  result  of  some  defect  in  the  encd  at  the  sudden  appearance  of  the  full 

language  of  such  statutes.  moon,  or  the  bursting  of  a  clap  of  thun- 

There  may  possibly  be  some  difficulty  dcr,  he  is  remediless,  will  it  be  likely  to 

in  defining  the  precise  limits  of  muni-  afford  him  much  of  the  spirit  of  acqui- 

cipal   responsibility  for  not    removing  esccnce  in  the  wisdom  of  the  law  for 

obstructions  to  the  safe  use  of  the  high-  allowing  a  threshing-machine  or  a  wind> 

way,   when   such    obstructions   do   not  mill  to  bo  perQianently  operated  within 
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the  limits  of  the  highway  ?    The  pass-  covery  on  that  gronnd.     But  clearl/ 

iog  of  a  flock  of  wild  geese  so  near  the  highway  trayellers    are  not  boand  to 

groimd  as  to  cause  a  whirr  and  a  msh  of  watch  the  snow  and  ice  upon  the  roofs 

air,  might  possibly  frighten  some  bmte  of   buildings   adjoining  the  highways, 

aaimals,  or  some  not  entirely  so;  but  to  And  in  Keith  y.  Easton,  2  Allen  552, 

be  told  that  there  is  no  relief,  would  be  where  the  town  was  held  not  responsible 

tmt  poor  consolation,  when  the  man  is  for  the  result  of  fright  to  horses  caused 

ct>mplaining    of   a    menagerie    haying  by  a  daguerrean  saloon  along  the  margin 

taken  permanent  possession  of  the  high-  of  the   highway,  the  decision   may  he 

way  and  thus  driving  his  team  mad.    It  sound,  but  we  shoidd  have  deemed  it  u 

ii  always  possible  to  put  extreme  cases,  case  of  such  doubt  as  to  be  submitted  to 

where  the  traveller  might  suffer  the  same  a  jury,  as  was  done  in  the  principal  case. 

f!amage  and  be  wholly  remediless.     But  We  trust  the  courts  will  not  be  so  much 

unless  they  are  more  analogous,  in  prin-  alarmed  at  the  outcry  against  jaries  in 

ciple,  than  some  which  have  been  called  finding  towns  responsible  for  damage  to 

in  to  foreclose   the  discussion  on  this  travellers  upon  the  highway,  as  to  adopt 

question,  there  would  be  slight  relief  constructions    virtually    repealing    -the 

gliren.  Statutes  affording  redress  in  such  cases, 

If  towns  may  render  the  highways  for  the  remedy  is  needed,  and  jurors,  if 

onsafc  for  ordinary  use  by  travellers  by  properly  instructed  by  the  courts,  will 

the  bewildering  sights  and  noises  pub-  be  sure  to  render  safe  verdicts. 
licly  and  permanently  tolerated  upon 

their  margins,  there  will  be  slight  bene-  Since  preparing  the  foregoing  we  arc 

fit  in  having   any  such  margins,  or,  in-  gratified  to  leom  that  the  Supreme  Judi- 

•ieed,  in  haTing  any  highways  at  all.  cial  Court  of  New  Hampshire,  in  the 

The  case  of  Drake  v.  Lowell,  13  Met.  case  of  Barthtt  v.  Hooksctt,  47  N.  H., 

2'i2,  clearly  recognises  the  principle  for  have  sustained  the  same  view  for  which 

which  we  conten(\.     And  we  do  not  so  we    contend,    in     opposition     to    that 

mach  object  to  the  more  recent  cases  in  adopted  in  Massachusetts  in  the  cases 

Massachusetts,   where   this   rule  is   at-  already  referred  to,  and  the  later  ones 

tempted  to  be  restricted  within  narrower  of  Kingsbury  v.  Dedham,  13  Allen  186, 

limits.    The  case  of  Eixon  v.  Lowell,  and   Cook  v.   Charlestown,  Id.   190,  in 

13  Gray  59,  where  towns  and  cities  were  note.    The    point    ruled    in  the   New 

y\i  not  responsible  for  damage  result-  Hampshire  case  was,  that  objects  suf- 

ing  from  ice  and  snow  falling  from  the  fered  to  remain  resting  upon  one  spot, 

roofs  of  buildings  adjoining  the  streets,  or  confined  within  one  particular  space 

u  imquestionably  sound,  as  a  general  within  the  highway,  if  they  are  of  such 

rule.    There  might  possibly  occur  an  a  shape  or  character  as  to  be  manifestly 

exceptional  case,  where  the  town  or  city  likely  to  frighten  horses  of   ordinary 

might  be  required  to  remove  a  mass  of  gentleness,  constitute  "  obstructions"  or 

orerfaanging  ioe  or  snow,  more  obstruct-  *<  insufficiencies,"  for  which  the  town  is 

i°g  to  the  lafe  use  of  the  highway  than  liable.    The  obstruction  here  was  a  pig- 

uiT  such  ice  or  snow  would  be  if  actually  sty  projecting    into  the  highway  and 

fallen  upon  the  track.     It  might  present  occupied  by  five  swine,  the  declaration 

» case  for  the  jnry ,  as  in  Luther  v.  War-  alleging  that  the  horse  was  frightened 

r«sfer,  97  Ifass.  268.    Bat  in  such  case,  by  the  swine  '*  starting  and  running 

it  might  be  regarded  mere  foolhardiness  about,*'  and    by  certain    loud    noises 

^  the  traveller  to  venture  upon  such  which  the  swine  then  and  there  uttered, 

uuninent  peril,  and  so  preclude  a  re-  It  is  not  improper,  we  trust,  for  us  to 
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say  that  this  adherence  to  the  former  as  to   virtually  destroy  the    beneficial 

rule  upon  this  important  subject,  by  a  effects  of  the  statutes  upon  the  subject, 

court  of  so  much  weight  of  authority,  is  And  we  trust  it  may  not  be  regarded  as 

gratifying  upon  more  than  one  account,  entirely  inadmissible  to  say  that  it  af- 

It  gircs  hope  that  the  frequency  of  this  fords  great  support  to  one  travelling  down 

class  of  actions  and  the  tendency  with  the  western  declivity  of  life  to  find  some 

juries  to  hold  the  municipalities  respon-  assurances,  as  he  passes  along,  that  all 

sible,  will  not  have  the  effect  to  lead  the  lights  of  his  life  have  not  become 

all  courts  to  so  far  restrict  the  extent  extinguished  before  he  reaches  his  jour- 

of  that  responsibility  by  constructions  ney*8  end.  I.  F.  R. 


Supreme  Court  of  New  Jersey. 

WILLIAM  J.  LYND  v.  GEORGE  MENZIES,  JOHN  H.  SUYDAM,  AND 

OTHERS.* 

A  minister  of  the  Protestant  Episcopal  Church  has  cither  the  possession  of  the 
church  edifice  or  a  right  in  the  nature  of  an  easement  to  enter  therein,  on  all 
occasions  set  apart  in  the  parish  for  divine  services,  and  a  substantial  interference 
with  such  right  will  lay  the  ground  for  an  action  at  law. 

The  English  ecclesiastical  law  forms  the  basis  of  the  law  regulating  the  affairs 
of  this  denomination  of  Christians. 

In  order  to  vest  the  pastor  with  the  ordinary  rights  in  the  temporalities  pertain- 
ing to  his  office  it  is  not  necessary  for  the  congregation  to  be  incorporated,  nor 
that  the  title  to  the  church  should  be  lodged  in  such  congregation. 

A  Protestant  Episcopal  minister  was  barred  out  of  the  chtirch  building  on  a 
Sunday,  by  his  wardens  and  vestrymen  :  Held,  that  a  verdict  for  substantial  damages 
for  such  act,  in  a  suit  by  the  minister,  should  not  be  disturbed. 

This  was  an  action  on  the  case  for  forcibly  preventing  a  minister 
from  preaching  in  the  church  and  occupying  the  parochial  school- 
house.  Upon  the  trial  the  following  facts  were  elicited :  By  a 
deed  dated  1st  October  1853,  Cyrus  Peck  and  wife  conveyed 
the  lot  upon  which  the  church  and  school-house  are  now  erected, 
to  the  Rectors,  Wj^rdens,  and  Vestrymen  of  the  Church  of  St. 
Barnabas,  Roseville,  in  the  city  of  Newark,  in  fee,  upon  the  con- 
dition that  a  church  and  school-house  should  be  erected  thereon, 
and  which  church  edifice  should  be  consecrated,  appropriated,  and 
devoted  for  ever  exclusively  to  the  service  of  Almighty  God. 
according  to  the  doctrine,  discipline,  and  worship  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America.     At  the  time 


*  We  are  indebted  for  this  case  to  Charles  Borcherling,  Jr.,  Esq.,  plaintifi**< 
counsel. — Eds.  Am.  Law  Beo. 
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of  this  conveyance  the  said  church  was  not  incorporated,  and  did 
not  become  so  until  after  the  expulsion  of  the  minister,  as  herein- 
after stated. 

On  the  23d  July,  1855,  this  church  was  consecrated  by  the 
bishop  of  the  diocese  of  New  Jersey,  and  frpm  that  time  forward 
the  congregation  continued  its  organization.  In  December,  1861, 
the  plaintiff  accepted  a  call  to  the  rectorship  of  this  church,  and 
in  the  month  of  June,  1862,  was  duly  instituted.  It  appeared 
that  the  plaintiff,  in  common  with  the  other  officers  of  the  church, 
supposed  the  church  had  been  incorporated  and  that  various  cor- 
porate acts  were  performed.  Before  his  call,  the  church  had 
claimed  and  been  conceded  ecclesiastical  rights  which  pertained 
to  incorporated  churches  only ;  after  the  call  of  the  plaintiff,  a 
school-house  was  put  up  on  the  church  lot,  and  he  was  placed  in 
possession.  On  the  27th  April,  1867,  the  plaintiff  received  a  note 
from  two  of  the  defendants,  who  were  the  wardens  of  the  church, 
notifying  him  that  on  Easter  Day,  which  was  then  passed,  his  con- 
nection as  rector  with  the  church  had  ceased.  On  the  next  day, 
which  was  Sunday,  when  the  plaintiff  went  to  the  church  to  offi- 
ciate he  found  the  church  closed,  the  doors  being  fastened,  so  as 
to  prevent  his  entering.  In  a  few  days  afterwards  he  was  in  a 
eimilar  manner  excluded  from  the  school-house.  It  was  proved 
that  such  expulsions  were  the  acts  of  the  defendants,  two  of  whom 
were  wardens  and  the  others  vestrymen  of  thp  church.  The  ques- 
tion of  law  as  to  the  right  of  the  plaintiff  to  recover  was  reserved, 
and  the  matter  of  damages  submitted  to  the  jury,  who  returned  a 
verdict  for  ?1000. 

The  case  came  before  this  court  on  a  motion  for  a  new  trial. 

C.  Parker  and  Charles  Borcherling,  Jr.j  for  plaintiff. 
Joseph  P.  Bradley^  for  defendants. 

Beasley,  C.  J. — The  motion  for  a  new  trial  in  this  case  is 
rested  on  two  grounds,  viz. :  first,  that  the  proofs  will  not  sustain 
an  action  at  law ;  second,  that  the  damages  are  excessive. 

On  the  first  of  these  heads  the  ground  taken  is,  that  at  the  time 
when  the  plaintiff  became  the  rector  of  this  congregation,  and  also 
at  the  time  of  the  transaction  complained  of,  the  congregation 
was  not  incorporated.  From  this  fact  it  was  urged  that  the  title 
under  the  deed  from  Mr.  Peck  could  not  pass  out  of  him  for  the 
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want  of  a  competent  grantee  to  take  it,  and  that  the  members  of 
the  congregation  were  in  possession  of  these  premises  as  tenants 
in  common  by  sufferance,  and  that,  consequently,  such  rights  in 
the  realty  as  ordinarily  pass  to  the  rector  under  a  regular  orga- 
nization, did  not  in  the  present  case  vest. 

So  far  as  the  law  has  to  do  with  the  relationship  of  the  rector 
with  his  flock,  such  relationship  is  to  be  regarded  as  the  effect  of 
a  contract. 

What  then  is  the  agreement  into  which  a  congregation  of  this 
denomination  of  Christians  enters  upon  the  call  of  a  rector  ?  So 
far  as  touches  the  matter  in  controversy,  it  plainly  appears  to  be 
this :  They  offer  to  the  minister  receiving  the  call  such  rights  in 
their  temporalities  as  by  the  ecclesiastical  law  of  their  sect  belong 
to  the  oflSce  which  is  tendered,  one  of  such  rights  being  that  of 
preaching  on  Sundays  in  the  church  provided  by  the  congregation. 
Such  an  offer,  therefore,  can  have  nothing  to  do  with  the  title  to 
the  church  edifice.  No  matter  in  whom  the  ^title  may  reside,  if 
the  congregation  has  the  use  of  the  building,  the  rector  must  of 
necessity  have  the  right  to  partake  in  such  use.  The  agreement 
is  not,  as  the  argument  on  the  part  of  the  defendants  assumed, 
that  the  rector  is  to  possess  this  class  of  privileges  in  these  tem- 
poralities of  which  the  congregation  is  the  absolute  owner.  But 
to  the  contrary,  whatever  place  the  congregation  provide  for  the 
purpose  of  public  worship  in  the  parish,  into  such  place  the  rector, 
by  virtue  of  his  oflSce,  has  the  right  to  enter  in  order  to  conduct 
such  worship.  I  have  failed,  therefore,  to  perceive  how  the  fact 
of  title  to  the  church  premises  in  question  is  to  affect  the  legal 
result  in  this  case ;  in  the  view  which  I  take  of  the  understanding 
between  these  parties,  it  cannot  matter  at  all  whether  or  not  the 
congregation  had  any  interest  in  these  premises  other  than  a  right 
to  the  occupation  of  them  for  the  purpose  of  Divine  service  on  the 
Sunday  of  the  expulsion ;  because,  if  on  that  occasion  this  build- 
ing was  the  place  set  apart  by  the  congregation  for  their  religious 
exercises,  then  it  necessarily  follows  that  the  plaintiff  at  that  time, 
virtute  officii^  had  the  legal  right  to  be  present  and  to  conduct  the 
worship.  But  the  case  in  reality  is  much  stronger  in  favor  of  the 
plaintiff  than  this.  This  church  property  was  put  into  the  posses- 
sion of  this  congregation  for  their  denominational  uses  by  Mr. 
Peck,  the  owner  of  the  fee ;  they  had  erected  their  church  upon 
it,  and  thus  complied  with  the  conditions  of  the  grant ;  it  is  true 
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the  title  at  law  was  defective,  but  it  is  also  true  that  their  title  in 
equity  was  complete.     This  church,  thus  built,  had  been  conse- 
crated by  the  bishop  of  the  diocese,  and  by  institution,  performed 
with  all  due  ecclesiastical  formalities,  the  plaintiff  had  been  placed 
in  charge  of  the  spiritual  affairs  of  the  church ;  the  congregation 
remained  in  full  possession  of  the  church  edifice,  and  neither  Mr. 
Peck  nor  any  one  else  called  such  possession*  in  ques,tion.     Under 
the  circumstances,  how  is  it  possible  that  these  defendants,  who 
claiifl  ^o  be  the  representatives  of  the  congregation,  can  deny  the 
rights  of  the  rector  as  to  these  premises  on  the  ground  of  the 
inferiority  of  their  own  title  ?     Suppose  we  regard  them  as  mere 
tenants  at  sufferance,  will  that  fact  enable  them  to  put  an  end  to 
the  rights  of  the  plaintiff  in  this  property  ?     If  such  were  their 
position,  the  only  effect  would  be  to  make  both  their  own  rights 
and  those  of  the  rector  dependent  on  the  will  of  the  owner  of  the 
land.    But  it  certainly  would  be  contrary  to  all  principle  to  permit 
a  party  in  possession  of  real  property  to  grant  an  interest  in  it  to 
another,  and  then  defeat  such  interest  on  the  ground  of  his  own 
inability  to  make  such  grant.     The  rule  that  a  party  cannot  dero- 
gate from  his  own  grant  is  one  of  universal  efiicacy,  and  applies 
in  a  very  direct  manner  to  the  present  case ;  nor  is  there  anything 
in  the  suggestion  that  the  usual  rights  touching  the  temporalities 
which  vest  in  the  rector,  could  not  be  obtained  by  him  in  the 
present  instance,  on  account  of  the  imperfection  of  the  ecclesias- 
tical organization  of  this  congregation ;   the  imperfection  relied 
on  was  the  absence  of  an  incorporation.     But  the  want  of  this 
quality  does  not  at  all  affect  the  rights  and  duties  of  pastor  and 
people  towards  each  other ;  the  effect  of  becoming  incorporated 
is  to  facilitate  the  acquisition  and  transfer  of  property,  and  to 
enable  the  congregation  to  be  represented  in  the  convention  of  the 
diocese :  Article  V.  of  Constitution  of  P.  E.  C.  of  Diocese  of  New 
Jersey.     But,  by  the  canonical  law  of  this  denomination  of  Chris- 
tians, it  is  not  neQe8i:^ary,  in  order  to  constitute  a  church,  that  the 
congregation  should  take  the  form  of  an  incorporated  body.     In- 
deed, the  very  law  of  this  state,  which  provides  for  the  incorpora- 
tion of  this  class  of  churches,  presupposes,  and  requires,  that 
there  shall  be  antecedent  to  the  inception  of  proceedings  "  a  con- 
gregation of  the  Protestant  Episcopal  Church  in  this  state  duly 
organized,   according  to   the  constitution   and    usages   of   said 

church :"   Act  of  1829.     In  the  case  now  before  us,  it  plainly 
Vol.  XVn.— 7 
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appears  that  this  church  was  constituted  in  conformity  to  the 
ecclesiastical  law  and  usages  applicable  to  it;  and  the  conse- 
quence ia,  that  the  plaintiff,  by  his  official  connection  with  it, 
acquired  all  the  customary  powers  and  privileges  pertaining  to 
the  rectorship. 

But  there  was  a  second  objection  taken  on  the  argument,  which 
was,  that  on  the  assumption  of  the  existence  of  the  right  of  the 
rector  to  the  privileges  claimed  by  him,  still  it  was  said,  an  inno- 
vation or  disturbance  of  such  rights  would  not  constitute  the 
ground  of  a  suit  at  law. 

I  cannot  yield  my  assent  to  this  proposition.  The  nature  of 
the  right  in  question  forbids  such  a  result.  I  think  it  is  clear 
that,  in  right  of  his  office,  a  rector,  by  force  of  the  law  of  this 
church,  has  either  the  possession  of  the  church  edifice,  or  has  a 
privilege  which  enables  him  to  enter  into  it — such  privilege  being 
in  the  nature  of  an  easement.  Mr.  Murray  Hoffman,  in  his 
learned  and  interesting  treatise  on  the  law  of  the  Protestant 
Episcopal  Church  in  the  United  States,  page  266,  in  remarking 
on  the  effect  of  the  incorporation  of  churches,  states  his  views  in 
these  terms,  viz. :  "  The  title  then  to  the  church  and  all  church 
property  is  in  the  trustees,  collectively,  for  all  corporate  purposes ; 
but  there  is  another  class  of  purposes  purely  ecclesiastical,  as  to 
which  the  statute  did  not  mean  to  interfere  or  prescribe  any  rule. 
These  are  to  be  controlled  by  the  law  of  the  church."  And  the 
conclusion  to  which  he  comes  is  thus  stated :  "  That  the  control 
and  possession  of  the  church  edifice  upon  Sundays,  and  at  all 
times  when  open  for  divine  services,  appertains  exclusively  to  the 
rector."  I  have  no  doubt  with  regard  to  the  correctness  of  this 
view.  By  the  English  ecclesiastical  law,  which,  although  some- 
what modified  by  new  circumstances  and  by  American  usages  and 
statutes,  constitutes  the  substantial  basis  of  the  law  controlling 
the  affairs  of  this  particular  church,  the  possession  of  the  church 
and  churchyard  is  in  the  incumbent ;  nor  does  it  make  any  differ- 
ence in  this  respect  in  whose  hands  the  title  to  the  religious  pro- 
perty is  lodged,  as  for  example,  in  case  the  freehold  of  the  church 
and  churchyard  is  in  the  rector,  nevertheless,  the  curate  will  be 
deemed  in  possession  for  all  ecclesiastical  purposes.  In  exemplifi- 
cation of  this  rule,  I  refer  to  an  interesting  discussion  of  the  ques- 
tion in  Crreenslade  v.  Darby ^  decided  during  the  present  year  by  the 
Court  of  Queen's  Bench,  Law  Rep.  3  Q.  B.  421.    "  I  quite  agree 
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With  the  former  decisions.**     Such  is  the  declaration  of  Chief 
Justice  CocKBURN,  that  an  incumbent  has  possession  of  the  church- 
yard as  well  as  of  the  church  for  all  spiritual  purposes ;  therefore 
for  burials,  and  for  all  purposes  attached  to  his  office,  he  has  un- 
doubtedly uncontrolled  possession  of  the   churchyard,  .  To  the 
same  purpose  is  the  rule  laid  down  by  Cripps  in  his  treatise  on 
the  Church  and  Clergy,  page  158 ;  See,  also,  1  Burn's  Ecclesi- 
astical Law  377 ;  Stocks  v.  BootJi,  1  T.  R.  428.     If,  then,  we 
adopt  this  theory,  and  I  perceive  no  reason  for  rejecting  it,  that 
for  the  purpose  of  the  exercise  of  his  sacerdotal  functions  the 
rector  becomes  possessed  of  the  church  buildings  and  grounds,  it 
will  be  difficult  to  devise  any  pretext  in  denial  of  the  right  of  such 
officer  to  a  civil  remedy  if  such  possession  be  invaded.     Nor  does 
the  right  to  redress  for  an  interference  with  his  rights,  seem  less 
clear,  if  we  adopt  the  hypothesis,  that  by  force  of  his  position  the 
plaintiff  was  possessed  of  an  easement  in  these  premises.     Such  a 
privilege  would  not  be  unlike  in  kind  to  a  right  to  the  occupation 
of  a  pew  in  a  church ;  and  of  this  latter  right  in  the  jcase  of  The 
Presbyterian  Church  v.  Andrms^  1  Zabriskie  328,  Chief  Justice 
Green  remarks,  it  "  is  an  incorporeal  hereditament.     It  is  in  the 
nature  of  an  easement,   a   right   or  privilege  in  the  lands  of 
another.     For  an  interruption  of  this  right,  an  action  on  the  case 
for  a  disturbance,  as  in  other  cases  of  injury  to  incorporeal  here- 
ditaments, is  the  only  remedy.**     Regarding,  then,  the  rector's 
interest  in  the  church  edifice  as  a  mere  right  to  enter  and  while 
there  to  discharge  certain  functions,  I  am  unable  to  distinguish  it, 
in  its  substantial  essence,  from  the  right  of  the  pewholder.     The 
right  of  the  latter  is  obviously  no  more  secular  in  its  character 
than  the  former ;  both  the  pewholder  and  the  minister  attend  to 
the  end  of  religious  worship  and  edification,  and  as  the  pewholder 
has  a  remedy  at  law  for  a  disturbance  of  his  privilege,  it  would 
seem  to  be  preposterous  to  deny  it  to  a  minister  for  a  like  wrong. 
Upon  principle  then,  I  think,  the  present  action  is  to  be  vindi- 
cated, and  for  a  precedent  I  refer  to  the  case  of  Phillyhr&uyne  v. 
Rylandj  8  Mod.  362,  2  Strange  624,  in  which  it  was  decided 
that  an  action  would  lie  on  behalf  of  a  parish  over  against  the 
clerk  of  the  vestry,  for  shutting  the  vestry-door  and  keeping  the 
plaintiff  out,  so  that  he  could  not  come  in  to  vote,  the  rule  of 
decision  in  this  case  appears  to  be  indistinguishable  from  that 
which  is  called  for  by  the  one  now  before  us. 
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Adopting,  therefore,  either  of  the  views  above  indicated,  viz., 
that  the  plaintiff  was  in  possession,  or  that  he  had  a  right  to  enter 
on  special  occasions,  the  interference  with  either  of  such  interests 
affords  a  right  of  suit;  the  mere  fact  that  the  form  of  action 
would  b,e  variant  if  we  adopt  one  or  the  other  theory,  cannot  affect 
this  cose  on  the  present  motion,  as  the  real  question  in  controversy 
between  the  parties  has  been  tried,  and  consequently  by  force  of 
the  provision  of  our  present  Practice  Act,  the  mode  of  suit  is  now 
alterable,  so  as  to  conform  to  the  legal  view  which  the  court  may 
adopt. 

Influenced  by  these  considerations,  I  have  concluded  that  the 
plaintiff's  right  of  action  is  sustained  by  the  proofs  in  the  case. 

On  the  second  head  my  judgment  is  also  in  favor  of  the  plain- 
tiff; the  damages  are  undoubtedly  large,  but  this  question  was 
left  fairly  to  the  jury,  and  there  is  no  reason  to  suppose  that  they 
were  in  any  respect  subjected  to  any  sinister  influence.  The 
defendants  acted  with  great  indiscretion;  their  conduct  was 
oppressive,  and  whatever  their  intentions  may  have  been,  it  was 
calculated  to  wound  and  injure  the  plaintiff. 

The  verdict  should  not  be  disturbed. 


United  States  Circuit  Courts  Southern  District  of  Georgia, 

JOHN  M.  CUYLER  ».  JOHN  C.  FERRILL  and  Others. 

A  state  court  of  Georgia  during  the  late  war  had  no  jurisdiction  to  decree  parti* 
tion  of  lands  in  that  state  while  one  of  the  joint  owners  was  a  citizen  and  resident 
in  one  of  the  other  states  adhering  to  the  Union. 

The  United  States  courts,  therefore,  wiU  take  cognisance  of  a  bill  for  partition 
of  such  lands  and  disregard  the  previous  judgment. 

A  purchaser  at  a  judicial  sale  under  the  judgment  of  the  state  court  who  has 
paid  only  in  Confederate  notes  cannot  be  regarded  as  a  IxmA  fide  purchaser  who 
has  paid. 

John  M.  Cuyler,  a  citizen  of  Pennsylvania,  filed  his  bill  in 
chancery  in  this  court  for  partition  and  relief  against  John  C. 
Ferrill  and  others,  citizens  of  Georgia. 

Jeremiah  Cuyler  devised  certain  lots  in  Savannah  to  his  daugh- 
ters for  and  during  their  natural  lives,  and  thereafter  to  his  sons, 
John  M.  and  Teleman  Cuyler,  their  heirs  and  assigns.  The  bill 
set  forth,  that  the  life  estate  ceased  in  March  1863,  and  that  the 
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property  then  vested,  in  fee,  in  John  M.  Cuyler  and  in  the  heirs 
of  his  brother  Teleman,  in  undivided  halves,  Teleman  having 
died  intestate  anterior  to  the  termination  of  the  life  estate ;  that 
complainant  has  been  informed  that  during  the  late  civil  war, 
vhen  all  communication  was  interrupted,  some  of  said,  parties 
applied  for  a  partition  of  said  property,  and  under  proceedings 
of  which  he  knew  nothing,  to  which  he  was  not  a  party,  and  of 
which,  at  the  time  of  filing  the  bill,  he  had  no  definite  informa- 
tion, the  said  property  was  sold  and  purchased  by  John  C.  Fer- 
rill  aforesaid,  who,  as  he  has  been  informed,  paid  for  the  same  in 
notes  issued  by  the  late  Confederate  Government ;  that  if  such 
proceedings  were  had,  they  were  not  binding  on  him ;  and,  if  in- 
tended to  affect  his  rights,  they  were  a  fraud  upon  the  same,  and 
unlawful ;  and  prayed  for  a  commission  to  divide  and  allot  the 
property,  and  for  an  account  of  the  rents,  income,  and  profits 

from  the  death  of  the  last  surviving  daughter,  on  the day 

of  March  1863. 

The  answer  of  defendants,  except  FerrUl,  admitted  the  facts  set 
forth  in  the  bill,  and  recited  the  proceedings  for  partition  in  the 
Superior  Court  of  Chatham  county,  ending  in  the  sale  of  the  lots 
to  Ferrill.  The  return  of  the  commissioners  to  make  partition 
set  forth  the  sale  and  payment  of  one-half  the  proceeds  to  the 
heirs  of  Teleman  Cuyler,  and  that  they  had  a  balance  of  $17,033 
remaining  in  their  hands,  "  which,  under  the  will  of  the  said  Jere- 
miah Cuyler,  is  devised  to  Dr.  John  M.  Cuyler,  a  surgeon  in  the 
army  of  the  United  States.  Of  this  amount,  these  commissioners, 
under  the  exigencies  of  the  Currency  Act  of  the  Confederate 
States,  have  invested  817,000  in  4  per  cent,  certificates,  and  have 
on  hand  $33.01  in  currency  of  the  Confederate  States,  issued 
prior  to  the  17th  February  1864."  This  return  was  included  in 
the  record  of  the  proceedings  for  partition,  all  of  which  was  made 
a  part  of  the  answer  of  these  defendants. 

Ferrill,  in  his  answer,  did  not  denv  the  facts  as  to  the  will  and 
complainant's  title  under  it,  &c. ;  admitted  the  payment  of  the 
purchase-money  in  Confederate  notes,  but  denied  any  fraud  on 
the  rights  of  complainant  in  the  sale  and  purchase  of  the  lots 
aforesaid,  and  insisted  that  as  a  fair  and  bond  fide  purchaser,  for 
a  valuable  consideration,  he  had  a  full  title  to  said  lots  of  land  in 
fee  simple,  and  that  no  partition  could  be  decreed  by  this  court. 

To  these  several  answers  complainant  filed  his  replications. 
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Mr,  Fitch  and  Mr,  Pope^  for  complainant,  cited  and  commented 
on  Code,  §  3922 ;  2  Speax  283 ;  6  Wend.  453 ;  6  Ga.  605 ;  7 
Rich.  Eq.  283 ;  Story  Eq.  PI.  §§  72,  82,  83 ;  1  Story  Eq.  Jur.  § 
556 ;  2  Atk.  380 ;  1  Story  Eq.  Jur.  §§  650,  651 ;  3  Br.  Ch.  264 ; 
1  Russ.  &  M.  284 ;  1  Sumner  604 ;  4  Dess.  287 ;  1  Speer's  Eq. 
542 ;  Rice  Eq.  340 ;  2  Sim.  &  Stu.  472 ;  4  Rich.  Eq.  106 ;  2 
Hill  Ch.  367 ;  3  Atk.  304 ;  Id.  814 ;  Speir's  Eq.  27 ;  4  Strob. 
Eq.  R.  73,  74 ;  3  Atk.  124 ;  1  Story  Eq.  Jur.  §  655 ;  6  Mad.  Ch. 
n.  363 ;  8  Wheat.  1 ;  1  Kent  67 ;  7  Peters  586 ;  9  Cow.  573 ; 
Ager  v.  Fairfax^  17  Ves. 

Mr,  Dougherty  and  Mr,  Lloyd^  for  defendants,  cited  and  relied 
on  8  Cranch  4,  9 ;  1  Pick.  439 ;  2  Burr.  1009 ;  2  H.  Blackstone 
415 ;  1  Kelly  483 ;  2  Barb.  Ch.  396 ;  3  Id.  608 ;  5  Id.  51 ;  9  Id. 
516 ;  Bunb.  R.  322 ;  1  Johns.  Ch.  Ill ;  4  Barb.  493 ;  Story  Eq. 
Jur.  §  646 ;  9  Cowen  546,  573 ;  Rich.  Eq.  R.  84 ;  2  Barb.  398 ; 
Code  of  Georgia. 

Erskine,  J. — (After  stating  the  facts.) — The  proceedings  relied 
upon  by  the  contesting  defendant,  Ferrill,  in  bar  of  the  present 
suit  for  partition,  were  had,  as  it  seems,  under  the  Code  of  Geor- 
gia, §§  3896  to  3907,  inclusire.  These  sections  provide,  among 
other  things,  here  unnecessary  to  mention,  that  if  the  party  called 
upon  to  answer  the  application  for  partition  be  absent  from  the 
state,  or  has  not  been  notified,  he  must,  within  twelve  months 
after  the  rendition  of  the  judgment,  move  the  court  to  set  it 
aside,  or  he  will  be  concluded.  "  But  in  no  event  shall  subse- 
quent proceedings  affect  the  title  of  a  bond  fide  purchaser  under 
a  sale  ordered  by  the  court :"   Code,  §  3907. 

The  property,  as  already  noted,  was  sold  in  the  summer  of  1863, 
and  the  bill  was  filed  in  this  court  in  the  winter  of  1867,  nearly 
four  years  thereafter.  But  from  the  view  which  I  entertain  of 
this  suit,  the  Statute  of  Limitations  invoked  is  not  a  point  for 
decision. 

Among  other  defences,  Ferrill  assumed  the  position  that  if  there 
was  any  irregularity  in  the  proceedings  of  18G3,  complainant  must 
address  himself  to  the  Superior  Court  of  Chatham  county,  that 
court  alone  having  jurisdiction  of  the  matter  under  the  statutes 
of  Georgia.  And  that  view  must  be  deemed  correct  unless  there 
be   circumstances   peculiar   to   the   alleged   proceedings  for  the 
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partition — which  contravene  some  governing  principle  or  policy 
of  the  common  or  positive  law. 

Another  position  taken  by  him  was  that  he  is  a  fair  and  bond 
fide  purchaser  for  value  of  the  entire  property,  at  a  judicial  sale, 
and,  therefore,  that  no  partition  can  be  made  by  this  court. 

If  this  argument  is  sound,  then  the  complainant  must  go  else- 
where to  seek  redress ;  for  this  court  has  no  jurisdiction  except 
what  is  bestowed  by  the  National  Constitution  and  the  laws  of 
Congress  enacted  in  pursuance  thereof.  This  defence  appears  to 
be  founded  upon  the  concluding  sentence  of  section  3907  of  the 
Code,  but  the  defence  is  not,  in  my  judgment,  proved  by  the  evi- 
dence. To  entitle  Ferrill  to  the  benefit  of  it  (supposing  the  pro- 
ceedings and  sale  to  have  been  legal),  the  purchase-money — the 
$36,000 — ^must  have  been  paid  in  money ;  whereas  the  proof  is 
that  it  was  paid  in  "  Confederate  notes  :*'  Boone  v.  Chiles^  10 
Peters  177. 

Here  it  may  be  observed,  that  it  was  fully  discussed  at  the 
hearing,  whether  the  defence  of  bond  fide  purchaser  can  avail 
against  a  legal,  title;  but  the  question  seems  not  to  be  material  to 
the  determination  of  this  cause. 

If  Ferrill  is  to  be  treated  as  a  purchaser,  it  must  be  in  a  very 
Hmited  sense  of  the  term ;  he  cannot  be  recognised  as  a  purchaser 
who  has  paid,  but  as  one  still  indebted ;  as,  for  example,  a  defend- 
ant in  fieri  faeioB  would  be  after  payment  to  the  marshal  in  a 
worthless  or  depreciated  currency :  Griffin  v.  Thompson^  2  How. 
244;  Buckhanmm  v.  Tinnin,  Id.  258.  See  also  3  Id.  707. 
Therefore,  if  the  court  could  abstain  from  making  partition,  it 
would  do  80  on  terms,  and  these  terms  will  necessarily  be,  that 
Ferrill,  as  purchaser,  pay  to  complainant  his  share — being  one- 
half  of  the  purchase-money  in  legal  tender  notes,  with  interest. 
And  even  if  the  court  should  ultimately  so  decree,  it  would  not 
go  so  far  as  to  accept  such  performance  in  lieu  of  partition  until 
after  a  return  of  the  commissioners  of  this  court,  and  not  then 
unless  by  mutual  consent  of  the  parties ;  or,  as  the  last  resort,  in 
case  equity  cannot  otherwise  be  done. 

Notwithstanding  the  contentment  of  those  defendants  who 
received  and  accepted  payment  of  their  respective  shares  in  Con- 
federate currency,  or  notes  from  their  co-defendant  Ferrill,  under 
the  authority  and  direction  of  their  freely-chosen  agent,  still  my 
mind  fails  to  comprehend  the  process  of  reasoning  by  which  it 
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can  be  inferred,  from  such  receipt  and  acceptance,  that  the  rights 
of  the  complainant  in  this  bill  are  in  anywise  aflfected,  unless  he 
was  a  party  to  the  transaction,  or  the  tribunal  which  rendered 
the  judgment  had  judicial  cognisance  of  the  cause. 

This  court,  in  Williamson  v.  Richardson^  April  Term  1867, 
and  the  United  States  District  Court  for  the  Northern  District 
of  Georgia,  in  Dean  v.  Harvey^  July  1867 ;  and  the  same  court, 
in  Baileyy  Trustee^  v.  Milner,  7  Am.  Law  Reg.  371,  s.  c.  2 
Bleckley  R.  330  (35th  Ga.),  ruled,  that  where  parties,  inhabitants 
of  this  state,  had,  during  the  rebellion,  sold  or  otherwise  disposed 
of  their  property  for  Confederate  notes,  and  accepted  them  in 
payment  or  exchange  for  it ; — where  such  transaction  was  fully 
executed,  and  free  from  fraud,  covin,  misrepresentation,  and  un- 
due influence, — the  United  States  Courts  for  the  state  of  Georgia 
would  not,  unless  otherwise  instructed  by  the  Supreme  Court  of 
the  nation,  lend  their  aid  to  disturb  or  to  set  aside  those  acts, 
but  would  sufier  them  to  remain  entombed,  and  leave  also  the 
parties  to  their  repose,  where  they  had  voluntarily  placed  them- 
selves :  Tolber  v.  Armstrongy  4  Wash.  296 ;  Planche  v.  Fletchery 
1  Doug.  551 ;  Bonch  v.  Lawson,  Cas.  Temp.  Hardwicke,  Lond. 
ed.  85,  89,  184. 

The  owner  of  property  may  dispose  of  it  for  what  he  pleases, 
or  even  give  it  away.  But  this  court  cannot  recognise  Confeder- 
ate notes,  or,  as  they  are  more  commonly  called,  "  Confederate 
Treasury  Notes,"  as  money  or  other  thing  of  value. 

And  in  Bailey  v.  Milner,  supra,  it  was  said  by  the  court  that 
these  notes  "  were  issued  by  a  pretended  government,  organized 
in  the  name  of  certain  states,  by  subjects  and  citizens  of  the  United 
States,  and  who,  at  the  very  time,  were  in  rebellion  against  their 
rightful  government,  and  whose  object  and  design  was  to  '  dis- 
member and  destroy  it :'  "   The  Prize  Cases,  2  Black  635. 

Ferrill  has  made  the  record  of  the  proceedings  of  1863,  and 
also  the  deed  of  conveyance,  a  part  of  his  answer,  and  having 
adopted  this  mode  of  defence,  he  is  bound  by  it,  for  he  cannot 
contradict  that  which  he  has  pleaded  as  a  record,  nor  gainsay  the 
conveyance  or  the  recitals  therein,  and  each  shows  that  he  had 
notice  of  the  claim  of  complainant  to  a  moiety  of  the  property : 
Bowman  v.  Taylor,  Scott  210 ;  Van  Ro/nsselaer  v.  Kearney,  11 
How.  297;  Bush  v.  Ware,  15  Peters  93.     And  where  a  party 
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has  knowledge  of  the  facts,  he  has  notice  of  the  legal  consequence 
resulting  from  those  facts. 

In  the  argument  in  behalf  of  Ferrill,  it  was  said  by  one  of  his 
counsel,  that  the  Superior  Court  of  Chatham  county  had  juris- 
diction of  the  subject-matter,  and  of  all  the  parties  in  interest, 
and  its  judgment,  even  if  erroneous,  cannot  be  attacked  collater- 
ally ;  citing  and  commenting  on  Gfriffith  v.  Frazier,  8  Cranch  9 ; 
a  Pick.  439 ;  2  Burr.  1009 ;  2  H.  Bla.  415 ;  1  Kelly  487 ;  23 
Ga.  186. 

K  the  tribunal  which  entertained  the  proceedings  for  partition 
really  possessed  the  powers  ascribed  to  it  by  counsel,  then  the 
authorities  quoted  are  apposite,  and  its  judgment  cannot  be 
assailed  collaterally.  But  if  it  had  not  such  jurisdiction,  then 
the  judgment,  so  far  at  least  as  the  rights  of  the  complainant  arc 
involyed  (for  I  am  not  called  on  to  notice  any  jurisdictional  ques- 
tion which  might,  under  other  circumstances,  affect  those  who 
appUed  for  partition  in  1863),  is  null  and  void. 

And  here  the  inquiry  necessarily  arises,  had  the  court  jurisdic- 
tion of  the  subject-matter  of  the  judgment  ? 

The  national  legal  tribunals  take  judicial  notice  of  the  general 
enactments  of  the  Congress  of  the  United  States,  and  the  duly 
promulgated  procla<nations  of  the  President  thereof. 

The  late  civil  war  being  matter  of  public  history — ^a  fact  im- 
pressed  upon  the  whole  country — ^is  likewise  judicially  known  to 
the  courts.  And  from  this  general  historical  fact,  they  will  also 
take  judicial  notice  of  particular  acts  which  led  to  it,  or  happened 
during  its  continuance,  whenever  it  becomes  essential  to  the  ends 
of  justice  to  do  so. 

On  the  19th  of  April  1861,  proclamation  of  blockade  was  made 
by  the  President.  This,  of  itself,  was  conclusive  evidence  that  a 
state  of  war  existed :  The  Prize  CaseSy  2  Black  635.  Congress, 
on  the  13th  of  July,  in  the  same  year,  passed  a  law  authorizing 
the  President  to  interdict  all  trade  and  intercourse  between  the 
citizens  of  the  states  in  rebellion  and  the  rest  of  the  United 
States.  On  the  16th  of  August  following,  he  proclaimed  the 
inhabitants  of  the  revolted  states,  including  Georgia,  in  insurrec- 
tion ;  excepting,  however,  certain  named  localities.  And  on  the 
2d  of  April  1863,  he  reproclaimed  them  in  insurrection ;  revok- 
ing the  previous  exceptions,  but  again  making  others.  No  part 
of  Georgia  fell  within  any  of  the  exceptions.     Congress  by  a  joint 
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resolution,  on  the  8th  of  February  1865,  declared  that  "  the  in- 
habitants and  local  authorities'*  of  Georgia  and  ten  other  states 
"  rebelled  against  the  government  of  the  United  States,  and  were 
in  such  condition  on  the  8th  of  November  1864:"  12  Stat.  1262; 
257 ;  13  Id.  731 ;  567. 

In  Bailey^  Trustee^  v.  Milner^  supra,  the  court  said :  "  During 
tlie  latter  part  of  the  year  1860  and  the  early  part  of  1861,  South 
Carolina,  Georgia,  Louisiana,  Virginia,  and  other  states,  by  simi-* 
lar  modes,  called  on  the  people  to  send  delegates  to  meet  in  con- 
vention. Accordingly  the  conventions  assembled,  and  each  passed 
an  ordinance  of  secession,  as  it  is  generally  termed,  by  which  cere- 
mony these  conventions  severally  adventured  to  withdraw  the 
states  from  the  Federal  Union,  and  to  release  the  people  from 
their  subjection  to  the  laws  of  the  land,  and  their  allegiance  to 
the  nation.  The  constitutional  state  governments  were  over- 
thrown and  superseded  by  spurious  and  revolutionary  govern- 
ments. The  setting  up  of  a  pretended  central  or  general  govern- 
ment, styled  '  The  Confederate  States  of  America,'  followed,  and 
soon  thereafter,  open  rebellion  and  war  of-  portentous  magnitude 
burst  upon  the  nation.     The  Prize  Cases. 

"  In  the  seceded  states  (so-called),  the  sovereign  authority  being, 
for  the  time,  displaced,  consequently  there  ceased  to  be,  within 
any  of  them,  a  government  under  the  Constitution  of  the  United 
States."  Vide  1  Bishop's  Crim.  Law,  3d  ed.,  §  129;  and  Mau- 
ran  v.  Insurance  Co.,  6  Wall.  1. 

In  1863  and  1864,  the  complainant  was  in  the  discharge  of  his 
duties  as  a  surgeon  in  the  national  army ;  and  whether  he  had 
knowledge  of  the  pendency  of  the  alleged  proceedings  for  parti- 
tion, is  a  matter  quite  immaterial.  lie,  however,  in  his  bill  avers 
that  he  knew  nothing  of  them ;  but  admits  that  he  has  some  inde- 
finite information  that  the  property  was  sold  and  was  purchased 
by  John  C.  Ferrill,  and  was  paid  for  in  Confederate  notes.  But, 
suppose  notice — actual  or  constructive — came  to  him ;  still,  he 
could  not  be  charged  with  laches,  for,  had  he  responded,  it  would 
have  been  ipso  facto  a  breach  of  his  allegiance  to  the  L^nited 
States :  Hanger  v.  Abbott,  6  Wall.  532.  And  in  that  case  Mr. 
Justice  Clifford,  in  giving  the  opinion  of  the  court,  said :  "  War, 
when  duly  declared  or  recognised  as  such  by  the  war-making 
power,  imports  a  prohibition  to  the  subjects  or  citizens,  of  all 
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commercial  intercourse  and  correspondence  vrith  citizens  or  persons 
domiciled  in  the  enemy  country." 

In  a  subsequent  part  of  the  same  opinion,  that  eminent  judge, — 
while  remarking  on  the  temporary  cessation  of  common-law  and 
statutory  limitations  during  war, — used  the  following  language : 
'*  But  the  exception  set  up  in  this  case  stands  upon  much  more 
solid  reasons,  as  the  right  to  sue  was  suspended  by  the  acts  of 
the  government,  for  which  all  the  citizens  are  responsible.  Un- 
less the  rule  be  so,  then  the  citizens  of  a  state  may  pay  their 
debts  by  entering  into  an  insurrection  or  rebellion  against  the 
Government  of  the  Union,  if  they  are  able  to  close  the  courts, 
and  to  successfiilly  resist  the  laws,  until  the  bar  of  the  Statute  of 
Limitations  becomes  complete,  which  cannot  for  a  moment  be 
admitted." 

The  last  quotation  forcibly  illustrates  the  maxim,  that  no  one 
ought  to  be  allowed  to  take  advantage  of  his  own  wrong;  a 
maxim  applicable  to  the  case  now  before  this  court ;  not  so  much, 
however,  in  a  positive,  as  in  a  circumstantial  sense ;  yet  falling 
within  the  principle,  that  no  one  shall  entitle  himself  to  enforce 
a  defence  by  reason  of  acts  adopted  or  acquiesced  in  by  him, 
after  full  knowledge  of  their  nature  and  legal  ulterior  conse- 
quences. 

If  Mr.  Ferrill  were  a  bond  fide  purchaser,  who  purchased  and 
paid  his  money  for  the  property,  confiding  in  the  judgment  of  a 
tribunal  of  competent  jurisdiction,  then  this  court  would  decline 
to  take  cognisance  of  this  suit, — notwithstanding  irregularities  in 
the  original  proceedings, — ^if  the  tribunal  which  assumed  to  enter- 
tain them  had  jurisdiction  of  the  subject-matter  and  of  the  rights 
of  the  complainant  in  this  bill. 

Indeed,  the  most  that  can  be  said  against  complainant's  title  is 
that  it  is  not  free  from  doubt,  but  all  the  doubt  there  is  con- 
cerning it  is  raised  by  the  sale  under  a  pretended  judgment  of 
partition,  and  the  validity  of  that  sale  depends  upon  the  validity 
of  the  judgment. 

It  is  a  principle  governing  all  courts  of  judicature  that  a  judg- 
ment of  a  tribunal  which  has  no  jurisdiction  of  the  parties  and 
subject-matter,  is  absolutely  void,  and  must  be  so  treated  when 
the  record  is  offered  in  evidence  or  used  for  any  other  purpose : 
Buchanan  v.  Hucher,  9  East  102 ;  Borden  v.  Fitch,  15  Johns. 
121 ;  Newdigate  v.  Davy,  1  Ld.  Raym.   742.     In  that  case.  Sir 
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Richard  Newdigate  gave  a  donative  to  Davy,  and  afterwards 
removed  him  and  put  in  S.  Davy,  in  the  time  of  James  II.,  cited 
Newdigate  before  the  high  commissioners,  who  restored  Davy 
and  made  Newdigate  pay  to  him  all  the  arrears  he  had  received. 
After  the  Revolution  of  1688,  Newdigate  brought  indebitatiLs 
assumpsit  against  Davy  for  money  as  paid  to  his  use.  The  court 
gave  judgment  for  the  plaintiff,  because  it  was  money  paid  in  pur- 
suance of  a  void  authority. 

My  conclusion  is,  that  the  proceedings  for  partition,  by  the 
pretended  Superior  Court  of  Chatham  county,  in  1863  and  1864, 
so  far  as  the  rights  of  the  complainant  are  concerned,  were  utterly 
void. 

The  main  question  being  adjudged  adversely  to  John  C.  Fer- 
rill,  still  it  seems  to  be  necessary  to  notice  another  matter  which 
was  pressed  with  great  earnestness.  It  was  said  on  the  part  of 
Ferrill  that  adverse  possession  is  a  bar  to  a  proceeding  for  parti- 
tion both  in  equity  and  at  law.  "If,"  said  the  counsel,  "  the  bill 
states  an  adverse  possession,  it  should  be  dismissed  without  pre- 
judice." Citing  2  Barb.  Ch.  398;  3  Id.  608;  4  Id.  493;  5  Id. 
51 ;  9  Id.  516 ;  Hoff.  560 ;  1  Johns.  Ch.  Ill ;  9  Cow.  516,  573, 
and  Richd.  Eq.  84.  These  authorities  uphold  the  doctrine  con- 
tended for. 

In  addition  to  those  authorities  counsel  also  relied  on  the  case 
of  The  Bishop  of  Ely  v.  Kenrick,  Bunb.  R.  322.  There  the 
bill  for  partition  was  dismissed,  because  the  title  was  dented. 
Without  questioning  the  law  of  that  decision,  it  must  be  deemed 
somewhat  novel ;  for  by  it,  every  defendant  in  a  suit  for  parti- 
tion who  chooses  to  deny  title,  holds  the  complainant  at  his 
mercy. 

Courts,  as  eminent  for  their  decisions  as  those  referred  to  in 
argument,  have  of  late  progressed  beyond  this  ancient  technical 
rule  of  chancery  practice.  In  Howy  et  al,  v.  G-oingB^  13  111.  R. 
95,  Mr.  Justice  Trumbull,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  the  state  of  Illinois,  said :  "  There  can  be  no 
doubt,  however,  that  a  bill  in  chancery  lies  for  partition,  notwith- 
standing an  adverse  possession,  unless  it  has  been  continued  suffi- 
ciently long  to  bar  a  recovery  under  the  Statute  of  Limitations, 
which  is  not  pretended  in  this  case."  Citing  Overtonx,  Woodfolky 
6  Dana  374. 

I  carefully  looked  into  the  bill  in  the  present  case,  and  have 
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found  no  allegation  of  adverse  possession,  nor  is  it  set  up  in  the 
answer,  or  proved  by  the  evidence. 

It  is  said  that  in  a  bill  for  partition,  the  averment  of  posses- 
sion is  not  sufficient,  there  must  be  an  averment  of  title :  2  Atk. 
882 ;  Amb.  236.  And  the  reason  of  this  rule  is  plain,  for  it  is 
upon  the  title  that  courts  of  equity  act ;  and  to  render  the  title 
of  each  complete,  they  compel  the  parties,  when  the  several 
portions  are  allotted,  to  execute  conveyances  according  to  the 
partition,  and  the  execution  of  these  conveyances  draws  to  them 
the  possession. 

If  there  is  no  relaxation  of  the  rule  which  obtained  in  the 
English  Chancery  and  in  the  Chancery  Courts  of  several  of  the 
older  states  of  the  Union,  then,  where  a  bill  is  filed  for  partition, 
and  an  adverse  possession  is  interposed,  or  where  the  legal  title 
is  disputed,  or  suspicious  circumstances  darken  it,  it  is  usual  for 
the  court  to  make  a  decretal  order  arresting  the  proceedings, 
until  the  parties  disputant  settle  the  title  in  a  court  of  law :  1  V. 
4  B.  552 ;  3  Johns.  Ch.  303 ;  4  Id.  276.  But  in  some  of  the 
states,  owing  in  part  at  least  to  the  peculiar  manner  in  which  the 
tribunals  of  justice  are  there  constituted,  by  the  blending  of  the 
ofiSces  of  chancellor  and  common-law  judge  in  the  same  person, 
the  rigid  chancery  doctrine  has  been  greatly  modified. 

In  Georgia,  for  example,  these  offices — distinguishable,  in  some 
degree,  in  a  judicial  sense — are  exercised  by  the  same  person. 
And  such,  indeed,  is  likewise  the  case  in  this  court.  See  Act  of 
September  24th  1789,  §  11,  1  Stats.  78. 

The  Supreme  Court  of  the  United  States,  in  Parker  v.  Kane, 
22  How.  1,  speaking  of  chancery  practice  in  suits  for  partition, 
said :  ^^  In  Great  Britain  a  chancellor  might  have  considered  this 
a  case  in  which  to  take  the  opinion  of  a  court  of  law,  or  to  stay 
proceedings  in  the  partition  and  cross-suits  until  an  action  at  law 
had  been  tried  to  determine  the  legal  title :  Rochester  v.  Lee,  1 
McN.  &  G.  467 ;  Olapp  v.  Bronaghan^  9  Cow.  530.  But  such  a 
proceeding  could  not  be  expected  in  a  state  where  the  powers  of 
courts  of  law  and  equity  are  exercised  by  the  same  persons.'' 
fiat,  in  my  opinion,  this  case  has  not  thus  far  presented  any  ques- 
tion of  fact  upon  which  an  issue  could  be  framed  for  the  determi- 
nation of  a  jury ;  the  evidence  in  the  cause  is  unassailed,  uncon- 
tradicted, and  in  no  way  conflicting.  John  C.  Ferrill,  the 
conteflting  defendant,  stands  upon  the  record  of  the  proceedings 
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of  1863  and  1864,  and  if  it  be  tried  it  must  be  done  by  inspection, 
and  this  is  the  province  of  the  court. 

Partition  and  account  decreed  accordingly. 


Supreme  Court  of  Pennsylvania, 

PITTSBURGH.  FORT  WAYNE,  AND  CHICAGO  RAILROAD  CO.  r. 

SHAEFFER  et  al. 

Mere  forbearance  by  a  creditor  to  the  principal  debtor,  however  prejudicial  it 
may  be  to  the  surety,  will  not  have  the  effect  of  discharging  him  from  his  lia- 
bility. 

The  case  of  the  sureties  of  a  railroad  officer,  charged  with  the  receipt  and  dis- 
bursement of  money,  is  within  the  rule;  and  the  company  is  not  bound  to  di^mi*:^ 
the  officer  as  soon  as  any  default  becomes  known,  and  to  give  notice  to  the  sureties 
that  they  may  take  measures  to  secure  themselves  by  proceedings  against  the  prin- 
cipal. 

Where  an  officer  of  a  corporation  violates  his  duty,  knowledge  on  the  part  of 
other  officers  of  the  corporation  of  the  default,  or  even  connivance  in  it,  does  not 
discharge  the  sureties. 

Error  to  the  District  Court  of  Allegheny  county. 
W-  H.  ^  Jas.  Lowrie^  for  plaintiffs  in  error. 
Acheson  ^  Koethen,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  J. — The  rule  is  well  settled  that  mere  forbearance 
by  the  creditor  to  the  principal  debtor,  however  prejudicial  it  may 
be  to  the  surety,  will  not  have  the  effect  of  discharging  him  from 
his  liability :  United  States  v.  Simpson^  3  Penna.  Rep.  437.  That 
this  is  the  general  principle  was  admitted  by  the  learned  judge  in 
the  court  below,  but  he  thought  that  the  sureties  of  a  railroad 
officer,  charged  with  the  receipt  and  disbursement  of  various  sums 
of  money,  formed  an  exception,  and  that  in  such  a  case  it  was  the 
duty  of  the  company  to  dismiss  the  officer  as  soon  as  any  default 
became  known,  and  to  give  notice  to  his  sureties  in  order  that  they 
might  take  measures  to  secure  themselves  by  proceedings  against 
the  principal. 

But  no  authorities  are  to  be  found  in  the  books  sustaining  any 


RAILROAD  CO.  v,  SHAEFFER.  HI 

such  distinction.  On  the  contrary,  in  regard  to  the  sureties  of 
the  officers  of  government,  whose  duties  in  receiving  and  dis- 
barsing  money  are  of  the  same  varied  character,  it  has  been 
invariably  held  that  they  are  not  discharged  by  such  indulgence. 
The  United  States  v.  Kirkpatrickj  9  Wheat.  720,  was  the  case  of 
a  collector  of  direct  taxes  and" internal  duties.  "  It  is  admitted," 
said  Mr.  Justice  Story,  "  that  mere  laches,  unaccompanied  with 
fraud,  forms  no  discharge  of  a  contract  of  this  nature  between 
private  individuals.  Such  is  the  clear  result  of  the  authorities. 
Why,  then,  should  a  more  rigid  principle  be  applied  to  the  govern- 
ment— a  principle  which  is  at  war  with  the  general  indulgence 
allowed  to  its  rights,  which  are  ordinarily  protected  from  the  bars 
arising  from  length  of  time  and  negligence  ?  It  is  said  that  the 
laws  require  that  settlement  should  be  made  at  short  and  stated 
periods ;  and  that  the  sureties  have  a  right  to  look  to  this  as  their 
security.  But  these  provisions  of  the  law  are  created  by  the 
government  for  its  own  security  and  protection,  and  to  regulate 
the  conduct  of  its  own  officers.  They  are  merely  directory  to 
such  officers,  and  constitute  no  part  of  the  contract  with  the  surety. 
The  surety  may  place  confidence  in  the  agents  of  the  government, 
and  rely  on  their  fidelity  in  office ;  but  ho  has  the  same  means  of 
judgment  as  the  government  itself,  and  the  latter  does  not  under- 
take to  guaranty  such  fidelity." 

This  principle  was  reconsidered  and  reaffirmed  in  The  United 
States  V.  Vanzandt,  11  Wheat.  184,  where  it  was  held  that  the 
omission  of  the  proper  officer  to  recall  a  delinquent  paymaster 
contrary  to  the  express  injunction  of  an  Act  of  Congress,  did  not 
«Iischarge  the  surety:  The  Commonwealth  v.  Brice,  10  Harris 
211. 

The  reasons  so  clearly  stated  by  Judge  Story  in  regard  to  offi- 
cers of  government,  apply  with  equal  force  to  the  officers  of  cor- 
porations. Corporations  can  only  act  by  officers  and  agents.  They 
do  not  guaranty  to  the  sureties  of  one  officer  the  fidelity  of  the 
others.  The  rules  and  regulations  which  they  may  establish  in 
regard  to  periodical  returns  and  payments  are  for  their  own  secu- 
rity, and  not  for  the  benefit  of  the  sureties.  The  sureties,  by 
executing  the  bond,  became  responsible  for  the  fidelity  of  their 
principal.  It  is  no  collateral  engagement  into  which  they  enter, 
dependent  on  some  contingency  or  condition  difi'erent  from  the 
engagement  of  their  principal.     They  become  joint  obligors  with 
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him  in  the  same  bond  and  with  the  same  condition  underwritten. 
The  fact  that  there  were  other  unfaithful  officers  and  agents  of  the 
corporation,  who  knew  and  connived  at  his  infidelity,  ought  not 
in  reason,  and  does  not  in  law  or  equity,  relieve  them  from  the 
responsibility  for  him.  They  undertake  that  he  shall  be  honest, 
though  all  around  him  are  rogues.  Were  the  rule  different,  by  a 
conspiracy  between  the  officers  of  a  bank  or  other  moneyed  insti- 
tution,  all  their  sureties  might  be  discharged.  It  is  impossible 
that  a  doctrine  leading  to  such  consequences  should  be  sound.  In 
a  suit  by  a  bank  against  a  surety  on  the  cashier's  bond,  a  plea 
that  the  cashier's  defalcation  was  known  to  and  connived  at  bv 
the  officers  of  the  bank,  was  held  to  be  no  defence :  Taylor  v. 
Bank  of  Kentuch/j  2  J.  J.  Marsh.  564. 

But  it  is  urged  that  in  this  case  the  rules  and  regulations  of  the 
railway  company  were  expressly  made  a  part  of  the  contract  with 
the  sureties.  The  condition  of  the  bond  in  suit  was  that  the  said 
Charles  A.  Shaeffier  "  shall,  with  care  and  diligence,  faithfully 
discharge  the  duties  devolving  upon  him  as  cashier,  as  required 
by  the  present  rules  and  regulations  of  said  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Company  (a  copy  of  which  he 
acknowledged  to  have  received)  hereby  adopted,  and  by  such 
other  rules  and  regulations  as  said  company  may  hereafter  adopt, 
and  shall  promptly  obey  all  orders  that  may  be  issued  by  said 
company,  or  by  their  duly  appointed  officers  or  agents."  Even 
giving  to  the  words  "hereby  adopted,"  which  are  plainly,  how- 
ever, a  mere  clerical  error  for  "heretofore  adopted,"  all  the  force 
attributed  to  them,  it  is  not  easy  to  see  how  it  helps  the  sureties. 
One  of  these  rules,  and  the  one  principally  relied  on  by  the  de- 
fendants, was  that  "they  (the  cashiers)  shall  make  a  monthly 
return  to  the  auditor  on  or  before  the  10th  of  each  month,  in 
manner  and  form  prescribed."  Shaeffer  failed  to  make  such 
returns  as  is  alleged.  His  failure  was  a  breach  of  the  condition 
of  the  bond.  It  is  not  provided  in  the  rules  that  on  his  defaiilt  in 
making  returns  he  shall  be  immediately  dismissed  and  the  sureties 
notified  of  his  default.  Admitting  that  such  a  rule  would  have 
been  part  of  the  contract,  the  absence  of  it  leaves  the  case  bare 
of  any  legal  or  equitable  ground  of  defence.  It  was  clearly  not 
the  duty  of  the  company  to  give  notice  to  the  sureties  of  the 
principal's  failure  to  make  returns :  Orme  v.  Young,  1  Holt  N. 
P.  84. 
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There  was  nothing  in  this  case  but  simple  indulgence  and  for- 
bearance, and  that  under  circumstances  which  were  not  such  as  to 
call  for  any  extraordinary  diligence.  Whatever  may  have  been 
the  discrepancies  between  Shaeffer's  cash-book  and  his  returns^ 
the  account  which  is  annexed  to  the  plaintifis'  paper-book  shows 
that  the  balances  due  by  him  according  to  the  ledger,  varied  from 
month  to  month — ^from  May  to  October  1864 — when  he  was  noti- 
fied of  his  discharge.  In  June  it  was  $5270.59 ;  but  in  August 
only  $2110.83,  and  in  September  $3101.83.  The  balance  found* 
in  his  hands  at  the  close  of  his  last  month  (October)  was 
$13,891.27;  showing,  by  subtracting  from  it  the  September 
balance,  that  his  default  in  that  month  alone  was  $10,789.44. 
This  may  have  been  the  result  of  previous  defaults  brought  into 
that  month's  account ;  but  supposing  the  directors  to  have  had 
access  to  these  returns  and  accounts,  and  that  it  was  their  duty  to 
scrutinize  them,  what  was  there  to  fasten  on  them  the  charge  of 
negligence,  even  so  far  as  the  company — ^whose  interests,  and  not 
those  of  Shaeffer's  sureties,  they  were  bound  to  consult — was  con- 
cerned ?     I  confess  myself  unable  to  discover  it. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Vnited  States  District  Courts  Western  District  of  Penn^lvania. 

In  the  Matter  of  MICHAEL  O'HARA,  Baxkruft. 

Compensation  of  counsel  for  petitioning  creditors  in  inyoluntary  bankruptcy,  is 
taxable  as  part  of  the  costs  of  the  proceedings,  and  payable  out  of  the  fund 
realized. 

But  the  principle  does  not  extend  to  gire  petitioning  creditors  a  right  to  contri- 
bution from  the  other  creditors  in  case  of  failure  to  realize  a  sufficient  fund  to  pay 
expenses  and  counsel  fees. 

CoUNSBIi  for  the  petitioning  creditors  presented  to  the  Register 
a  claim  of  $1500  for  compensation  for  their  services  as  counsel, 
which  they  asked  to  have  taxed  in  their  favor  as  costs  in  the  pro- 
ceedings, to  be  paid  out  of  the  funds  in  the  hands  of  the  assignees. 

At  the  time  of  presenting  said  claim,  they  also  made  proof  that 
notice  of  their  intention  to  do  so  had  been  served  upon  the  bank- 
rupt and  the  assignees.    The  bankrupt  neither  appeared  in  person, 
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nor  was  he  represented  hj  counsel.  The  assignees  appeared  and 
filed  a  written  objection  to  the  allowance  of  said  claim,  on  the 
ground  that  no  provision  therefor  is  made  either  in  the  Bankrupt 
Act  or  General  Orders ;  admitting,  however,  the  extent  of  the  ser- 
vices rendered,  and  the  reasonableness  of  the  charge  therefor. 

Opinion  by 

Samuel  Harper,  Register. — A  question  similar  to  this  one  has 
been  decided  in  favor  of  allowing  compensation  to  the  petitioning 
creditors*  counsel  by  Judge  Bryan,  of  the  United  States  District 
Court  for  South  Carolina:  In  re  Daniel  WilUams,  2  Bankrupt 
Register  28.  It  is  true  that  the  decision  in  that  matter  rested  on 
an  analogy  drawn  from  the  practice  in  the  courts  of  that  state,  in 
Chancery,  in  allowing  counsel  fees  on  a  creditor's  bill  against  the 
insolvent  estates  of  deceased  persons,  yet  the  learned  judge  gives 
other  equitable  and  just  reasons  for  the  allowance. 

"There  is,"  said  he,  "a  very  cogent  reason  why  any  single 
creditor  should  feel  at  liberty  to  prosecute  without  the  fear  of 
having  his  claim  swallowed  up  by  the  expenses  of  the  suit — even 
when  successful.  The  act  contemplates  fraud  as  the  ground  of 
prosecution  in  a  great  variety  of  forms.  Instant  action  by  one 
creditor  in  a  precise  locality,  separated  from  all  other  creditors, 
and  without  opportunity  of  counselling  with  them,  is  necessary 
for  the  efficient  administration  of  the  law,  and  the  protection  of 
the  whole  body  of  creditors.  To  wait  for  time  for  consultation 
would,  in  numerous  instances,  be  to  lose  the  golden  moment,  and 
let  the  fraudulent  debtor  go  free." 

In  that  case  it  was  remarked  that,  "  in  contemplation  of  law, 
so  far  as  his  property  is  concerned,  the  bankrupt  is  dead.  He  is 
no  longer  entitled  to  control  over  it,  or  the  distribution  of  it.  It 
is  assets  in  the  possession  of  the  court,  to  be  administered  by  the 
agency  of  an  assignee,  for  the  equal  benefit  of  all  creditors — ^not 
preferred  and  protected  by  liens — and  such  lien-creditors  secured 
in  their  liens,  as  in  the  case  of  an  insolvent  deceased's  estate." 
In  the  present  case,  this  condition  of  things  exists  as  the  result 
of  the  proceedings  instituted,  and  (after  an  unusually  severe 
struggle)  successfully  prosecuted  by  the  petitioning  creditors ; 
and  although  the  Bankrupt  Act  and  General  Orders  are  silent 
upon  the  subject,  I  think  it  is  within  the  equity  of  the  court  to 
say  whether  the  general  creditors  shall  reap  the  benefit  and  share 
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in  the  burdens,  or  whether  they  shall  be  entirely  exempt  from  the 
latter,  and  the  expense  of  preparing  the  petition  and  its  prosecu- 
tion to  the  decree  of  bankruptcy  be  thrown  upon  the  petitioning 
creditors  alone.  To  say  the  latter,  is  to  say  that  the  involuntary 
feature  of  the  Bankrupt  Law  is  a  delusion  and  a  fraud.  A  de- 
cision that  casts  such  a  pecuniary  burden  upon  the  creditor  who 
rescues  the  property  of  a  fraudulent  debtor  for  the  benefit  of  all 
his  creditors,  will  virtually  amount  to  the  abrogation  of  the  in- 
voluntary provisions,  for  it  will  deter  individual  creditors  from 
instituting  proceedings  against  their  debtors,  which  are  almost 
sore  to  involve  them  in  still  greater  pecuniary  loss. 

The  debt  of  the  petitioning  creditors  in  this  matter,  as  proved 
before  the  Register,  amounts  to  $1611.80.  If  the  burden  of  this 
claim  should  be  thrown  on  them,  and  the  bankrupt's  estate  should 
pay  all  debts  in  full,  it  follows  that  the  petitioning  creditors  would 
realize  out  of  the  estate  eleven  dollars  and  eighty  centSj  or  con- 
siderably less  than  one  per  cent.,  while  the  other  creditors  would 
realize  one  hundred  per  cent. 

It  is  no  answer  to  this  position  to  say  that  the  creditors  of  a 
debtor  can  consult  togeth^  before  proceedings  are  instituted,  and 
agree  to  equally  bear  the  necessary  expenses.  I  have  no  know- 
ledge of  any  bankruptcy  matter  all  the  creditors  in  which  could 
be  got  together  in  time  to  prevent  the  accomplishment  of  the 
debtor's  purpose.  It  is  difScult  to  follow  the  most  kinds  of  pro- 
perty after  the  possession  has  passed  to  others ;  and  the  hope  of 
recovering  the  value  of  such  property  from  those  who  may  have 
aided  the  debtor  in  his  fraudulent  transactions,  affords  but  little 
encouragement  for  the  institution  of  legal  proceedings  necessarily 
expensive.  The  suggestion  that  the  creditors  may  or  should  con- 
salt  before  filing  the  petition,  and  agree  to  bear  the  expense  jointly, 
is,  however,  a  recognition  of  the  equity  of  this  claim.  To  allow 
this  claim  is  merely  to  say — after  the  successful  prosecution  of  the 
petition — ^what  the  creditors  themselves  would  almost  universally 
say  before  the  filing  of  the  petition.  And  there  is  more  reason 
and  justice  in  saying  it  now,  because  by  the  prompt  action  of  the 
creditor  who  first  learns  of  the  fraudulent  actions  of  the  debtor, 
much  more  of  his  property  is  rescued  for  the  benefit  of  the  credit- 
ors than  would  be  the  case  if  the  proceedings  were  delayed  until 
the  creditors  could  be  got  together  for  consultation.  The  summary 
processes  of  the  Bankrupt  Law  encourage  prompt  action.     Its 
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involuntary  provisions  were  intended  to  be  efficient  in  the  punish- 
ment of  dishonest  debtors,  and  the  distribution  of  their  property 
among  their  creditors.  That  efficiency  would  be  entirely  neu- 
tralized if  the  petitioning  creditors,  instead  of  acquiring  advan- 
tages by  their  proceedings,  are  to  incur  heavy  pecuniary  burdens. 

The  analogy  in  the  South  Carolina  case  I  have  cited,  does  not, 
however,  exist  in  Pennsylvania,  but  I  do  not  think  it  necessary 
that  it  should.  I  base  my  opinion  on  the  equitable  rule  that  he 
who  shares  in  a  benefit  should  contribute  a  like  share  to  the  ex- 
penses incurred  in  realizing  the  benefit.  The  Bankrupt  Law  is 
intended  to  be  an  uniform  system.  If  it  be  just  and  equitable  in 
South  Carolina  to  tax  the  compensation  of  the  counsel  for  the 
petitioning  creditor  as  part  of  the  costs,  as  I  believe  it  is,  it  is 
just  and  equitable  to  do  the  like  in  Pennsylvania. 

The  case  Ex  parte  Plitty  2  Wall.  Jr.  453,  is  somewhat  in  point. 
One  Mathias  Aspden  died  in  London,  1824,  leaving  an  immense 
personal  estate  to  his  "heir  at  law"  or  "lawful  heir."  Litigation 
followed  to  determine  who  was  entitled  to  the  estate,  and  occupied 
the  attention  of  the  Federal  Courts  from  1826  to  1852.  Several 
of  the  most  eminent  counsel  in  the  country  were  concerned  in  it ; 
and  the  question  presented  in  Ux  parte  Plitt  in  relation  to  coun- 
sel fees  was  raised  by  counsel,  who,  owing  to  the  complex  charac- 
ter of  the  litigation,  were  instrumental  in  securing  the  fund  for 
the  successful  claimants,  though  in  the  end  they  represented  con- 
flicting interests. 

Judge  Kane,  in  the  absence  of  Judge  Grier,  delivered  the 
opinion  of  the  Circuit  Court.     I  quote  as  follows : 

"  Over  and  above  the  fees  of  office,  this  fund  is  subject  to  three 
classes  of  charge : — 

"  1st.  The  necessary  expenses  of  ascertaining  it,  and  reducing 
it  into  possession. 

"  2d.  A  reasonable  compensation  for  its  safe  keeping,  and  the 
supervision  of  its  interests. 

"  3d.  The  expenses  of  ascertaining  the  proper  distributees,  and 
making  distribution  among  them." 

In  the  first  class  he  included  the  expenses  paid  by  an  unsuccess- 
ful claimant  for  a  commission  to  England,  and  JIOOO  as  compen- 
sation for  services  in  securing  a  large  amount  of  money  to  the 
estate. 

In  the  third  class  he  included  the  claims  for  counsel  fees,  and 
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said :  "  We  have  no  doubt  of  the  power  of  the  court,  where  a  fund 
is  within  its  control,  as  in  the  case  before  us,  to  take  care  of  the 
rights  of  the  solicitors  who  have  claims  against  it,  whether  for 
their  costs,  technically  speaking,  or  their  reasonable  counsel  fees." 

Again :  "  Now,  it  is  the  familiar  rule  of  courts  of  equity,  where 
a  suit  has  been  instituted  and  carried  on  for  the  benefit  of  many, 
that  all  who  come  in  to  avail  themselves  of  the  decree  shall  bear 
their  just  proportion  of  the  charges." 

The  parallel  is  sufBciently  clear  to  need  no  application  to  the 
present  matter. 

Of  course  this  decision  would  not  give  to  the  petitioning 
creditors  the  right  to  enforce  contribution  from  the  other  creditors 
in  case  of  failure.  It  is  only  when  success  follows  his  petition, 
and  there  are  assets  to  be  distributed,  that  they  can  be  called  on 
to  share  the  expense.  The  petitioning  creditor  takes  these 
chances ;  and  should  he  fail  to  obtain  a  decree  of  bankruptcy,  or 
after  decree  fail  to  discover  assets,  he  must  bear  the  burden  alone. 

The  only  general  principle  ruled  is,  that  the  compensation  of 
the  counsel  for  the  petitioning  creditor  is  taxable  as  costs  in  cases 
of  involuntary  bankruptcy.  No  general  rule  can  be  laid  down  as 
to  the  amount  of  compensation.  That  is  a  subject  within  the  dis- 
cretion of  the  court,  and  cannot  be  determined  by  an  agreement 
between  the  parties.  The  practice  observed  in  this  case  is 
approved,  and  will  be  a  precedent  to  govern  in  all  like  matters. 

Opinion  of  the  court  by 

McOanbless,  J. — As  the  solution  of  this  question  does  not 
depend  upon  any  statutory  provision,  and,  as  a  precedent,  is 
of  consequence  to  the  profession  and  the  public,  before  concurring 
vith  the  Register,  I  have  given  to  the  subject  mature  considera- 
tion. I  have  arrived  at  the  conclusion  that  his  opinion  is  based 
on  sound  principles,  and  sustained  by  sufficient  authority.  The 
fund  is  within  the  control  of  the  court,  and  it  is  our  province  so 
to  administer  it  as  to  do  exact  justice  to  all  the  creditors.  We 
have  judicial  knowledge  of  the  professional  services  rendered  by 
the  able  counsel  of  the  petitioning  creditors,  by  whose  exertions 
the  fund  has  been  realized ;  and,  as  we  consider  the  fee  charged 
reasonable,  it  is  proper  that  their  compensation,  as  one  of  the 
incidental  expenses,  should  be  deducted  before  distribution. 

The  decision  of  the  Register  is  affirmed. 
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supreme  ooubt  of  oaufornia.^ 
coubt  of  ohancert  of  new  jersey.' 

Constitutional  Law. 

Regvlatum  of  Commerce, — The  term  "  commerce/'  as  employed  in 
section  8,  Art.  I.  of  the  Constitution  of  the  United  States,  is  not  limited 
to  an  exchange  of  commodities  only,  hnt  includes,  as  well,  "  intercourse'' 
with  foreign  nations,  and  between  the  states;  and  the  term  "inter- 
course" includes  the  transportation  of  passengers :  People  V.  Raymond^ 
34  Cal. 

When  the  Congress,  in  the  exercise  of  its  constitutional  right,  has  by 
its  legislation  established  regulations  of  commerce  with  foreigR  nations, 
and  among  the  several  states,  its  authority  is  paramount  and  exclusive, 
and  its  enactments  supersede  all  state  legislation  on  those  subjects. 
Whether  the  states  could  constitutionally  exercise  this  power  in  the 
absence  of  congressional  l^islation,  not  decided :  Id, 

In  the  case  where  the  state  has  not  the  constitutional  power,  by  means 
of  direct  legislation,  to  regulate  the  intercourse  of  its  citizens  with 
foreign  nations,  and  with  the  other  states,  it  cannot  accomplish  by  indi- 
rect methods  what  it  is  forbidden  to  do  directly :  Id. 

By  the  enactment  of  section  285  of  the  United  States  Internal  Reve- 
nue Act,  2  Bright.  Dig.  271,  the  Act  of  August  30th  1852,  and  the  Act 
of  March  6th  1855, 10  U.  8.  Stat,  at  Large  61,  715,  Congress  has  under- 
taken to  regulate  the  entire  business  of  transporting  passengers  by  sea : 
Id. 

The  act  entitled  *'  An  act  to  provide  revenue  for  the  support  of  the 
government  of  this  state  from  a  tax  upon  foreign  and  inland  bills,  pas- 
sengers, insurance  companies,  and  other  matters/'  passed  May  14th 
18G2,  has  no  reference  to  the  execution  of  the  inspection  laws  of  this 
state,  and  is  not  in  the  nature  of  a  police  regulation^  but  is  a  measure 
designed  for  revenue  purposes  only :  Id. 

The  stamps  which,  by  the  provisions  of  the  act,  are  required  to  be 
purchased  from  the  state,  are  to  be  regarded  in  no  other  light  than  as  a 
tax  on  the  contract  for  passage,  to  be  paid  by  the  passenger.  This  is  a 
regulation  of  commerce  within  the  meaning  of  section  8,  Art.  I.  of  the 
Federal  Constitution,  and  the  act  is  unconstitutional  and  void  :  Id. 

Certificate  of  Election  to  ex  officio  Office. — It  is  not  essential  to  the 
right  of  entry  on  the  discharge  of  the  duties  of  an  ex  officio  office,  that 
the  incumbent  should  receive  a  separate  certificate  of  election  thereto, 
or  take  therefor  a  separate  oath  of  office,  when  not  specially  so  required 
by  the  act  creating  or  regulating  such  office:  People  v.  Kelsey^  34 
Cal. 

Power  of  Legislature. — The  legislature  has  the  constitutional  power 


*  From  J.  E.  Hale,  Esq.,  Reporter ;  to  appear  in  34  Cal.  Rep. 

•  From  C.  E.  Green,  Esq.,  Reporter;  to  appear  in  vol.  4  of  his  Reports. 
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by  enactment  to  divest  an  officer  of  an  ex  officio  office  to  which  he  had 
been  elected  and  duly  qualified,  by  a  repeal  of  the  law  under  which  he 
became  invested  therewith,  provided,  where  such  office  be  created  under 
the  Constitntion,  such  repeal  does  not  in  effect  abolish  such  office :  Id. 

In  such  case,  however,  this  power  does  not  extend  to  the  transfer  of 
an  ex  officio  office  which,  under  the  Constitution,  is  required  to  be  filled 
by  election,  to  the  incumbent  of  another  office  who  has  not  been  elected 
to  such  ex  officio  office :  Id. 

The  clause,  to  wit:  "Assessors  and  collectors  of  town,  county,  and 
state  taxes  shall  be  elected  by  the  qualified  electors  of  the  district, 
county,  or  town  in  which  the  property  taxed  for  state,  county,  or  town 
purposes  is  situated,"  contained  in  section  13  of  Art.  XI.  of  the  Con- 
stitution, is  imperative  and  mandatory,  and  restricts  the  power  of  the 
legislature  to  a  particular  mode  of  providing  such  assessors  and  collectors 
kx  the  first  instance,  subject  to  such  mode  of  filling  vacancies  which 
may  be  occasioned  by  the  death,  resignation,  or  other  legal  disability  of 
the  incumbent  as  the  Constitution  has,  and  statute  law  may,  provide : 
Jd. 

The  legislature  may  by  law  devolve  the  office  and  duties  of  tax  col- 
lector upon  the  incumbent  of  any  other  elective  office,  but  such  law  must 
precede  the  election  of  such  officer,  and  his  election  must  be  by  the 
qualified  electors  of  the  tax  collector's  district :  Id. 

The  act  entitled  "  An  act  making  the  county  treasurer  of  San  Joaquin 
county  ex  officio  tax  collector,"  passed  April  2d  1866,  was  not  designed 
to  fill  a  vacancy  in  the  office  of  tax  collector,  but  it  was  to  make  the 
treasurer,  instead  of  the  sheriff,  of  San  Joaquin  county  tax  collector. 
In  so  far  as  the  act  provides  for  the  transfer  of  said  office  to  take  place 
before  an  election  of  such  treasurer  occurs,  it  is  unconstitutional  and 
void:  Id. 

Contract.    See  Railroad. 

Specific  Performance — Laches, — ^A  delay  of  fifteen  years  in  calling 
for  the  specific  performance  of  a  parol  contract  for  the  conveyanoe  of 
land,  without  any  attempt  to  enforce  it  in  the  lifetime  of  the  contractor, 
is  a  circumstance  of  great  weight  against  the  party  seeking  perform- 
ance,  and  will  render  necessary  more  strict  and  fuller  proofs  and  a  closer 
scrutiny  of  the  evidence :  JE^re  v.  Ei/re  and  Others^  4  C.  E.  Green. 

Part  performance  will  take  a  contract  out  of  the  Statute  of  Frauds, 
when  it  has  been  in  part  performed  in  such  manner  that  a  refusal  would 
be  a  fraud  on  the  other  party.  But  for  this  purpose  the  contract  itself 
must  be  clearly  proved,  and  the  acts  of  part  performance  must  be  refer- 
able to  the  contract  alone :  Id, 

Debtor  and  Creditor. 

Fra\idulent  Conveyance. — 'A  conveyance  made  in  consideration  of  the 
grantee's  assuming  the  mortgages  upon  the  property,  amounting  to  one- 
fourth  of  its  value,  declared  voluntary  and  void  as  against  the  creditors 
of  the  grantor,  as  to  three-fourths  of  the  value ;  but  being  positively 
intended  also  to  delay  and  defraud  creditors,  it  was  declared  void  in  toto, 
and  the  purchaser  (at  a  sheriff's  sale  of  the  property)  entitled  to  hold 
the  same  free  from  all  claim  of  the  grantee  except  for  the  amount  due 
on  such  mortgages  held  or  paid  by  him  and  the  interest  thereon,  the 
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rents  and  profits  to  be  set  off  against  so  mach  of  those  debts  as  aradue 
to  the  grantee :  Mead  y.  Comhs^  4  C.  E.  Green. 

Mortgage  fraudulent  as  to  Oreditor. — A  judgment-creditor  purchasing 
at  sheriff's  sale,  under  his  judgment,  is  entitled  to  have  a  mortgage  upon 
the  property,  given  by  the  defendant  in  execution  in  embarrassed  cir- 
cumstances, set  aside  and  declared  void  as  against  such  purchaser  on  the 
ground  that  it  was  given  to  delay  and  defraud  creditors,  and  without 
consideration :  King  v.  Storey  and  OtherSy  4  C.  E.  Green. 

BUI  to  Bet  aside  Conveyance  in  fraud  of  Creditor, — A  creditor  can- 
not file  a  bill  to  set  aside  a  transfer  of  property  fraudulently  made  by  his 
debtor,  until  he  has  a  judgment  or  execution,  such  as  would  give  a  lien 
on  that  property  if  not  transferred :   Green  v.  Tan  turn,  4  C.  E.  Green. 

At  common  law,  a  judgment  or  execution  gave  no  lien  upon  the  choses 
in  action  of  the  debtor  or  debts  to  him.  But  by  the  Act  of  March  7th 
1850,  to  prevent  fraudulent  trusts  and  assignments,  and  the  supplements 
to  the  Chancery  Act,  a  creditor  upon  the  return  of  an  execution  nulla 
bona,  has  a  lien  upon  the  choses  in  action  of  his  debtor,  and  can  main- 
tain a  suit  to  set  aside  a  fraudulent  assignment :  Id. 

Although  a  purchaser  of  property  transferred  by  a  debtor  to  defraud 
his  creditors,  pay  full  consideration  and  have  no  notice  that  the  property 
is  transferred  to  him  for  that  purpose,  yet  if  the  circumstances  are  such 
from  which  he  must  have  inferred  that  such  was  the  object,  the  sale  will 
be  set  aside  as  against  a  creditor :  Id. 

Deed. 

Variation  hy  parol  agreements. — Where  a  deed  expresses  a  considera- 
tion, though  merely  nominal  and  never  paid,  no  use  results  to  the 
grantor,  and  parol  proof  that  the  conveyance  was  intended  to  be  in  trust 
for  the  grantor  will  not  raise  a  trust :  Hogan  v.  Jaques  and  Others,  4  C. 
E.  Green. 

A  trust  estate  cannot  be  sold  by  execution :  Id. 

That  a  deed  absolute  on  its  face  was  really  given  as  security  for  a  debt 
and  intended  only  as  a  mortgage,  may  be  shown  by  parol  proof,  but  the 
proof  must  be  very  plain  where  the  debt  does  not  remain,  or  is  con- 
sidered as  paid  by  giving  the  deed  :  Id. 

A  verbal  promise  by  the  grantee  to  the  grantor  that  he  would  recon- 
vey  the  land  upon  receiving  back  the  amount  of  his  debt  will  not  be 
enforced;  much  less  against  a  purchaser  for  valuable  consideration, 
without  notice :  Id.  ' 

Ejectment. 

Writ  of  Restitution. — ^A  party  and  her  tenants,  coming  into  possession 
of  lands,  after  an  action  brought  to  recover  possession,  under  a  prior  un- 
recorded deed  from  two  of  the  defendants  in  the  action,  of  whicb  plain- 
tiff had  no  notice  when  the  action  was  commenced,  were  properly  dispos- 
sessed under  a  writ  of  restitution,  issued  on  a  judgment  for  plaintiff  in 
said  action :  Mayne  v.  Jones,  34  Cal. 

A  motion  made  to  set  aside  the  return  to  the  writ,  showing  the  dis- 
possession of  said  party  and  her  tenants,  and  to  reinstate  them  in  pos- 
session, upon  a  showing  of  said  facts,  under  the  peculiar  circumstances 
of  the  case  disclosed  by  the  record,  was  properly  denied  by  the  court 
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below.     (Xeese  y.  Clark^  29  Cal.  672^  cited  as  authority,  and  error  in 
report  of  that  case  corrected)  :  Id, 

Where  a  defendant,  duly  served  in  an  action  brought  to  recover  pos- 
Bession  of  lands,  was  in  possession  of  a  portion  of  the  demanded  pre- 
mises as  guardian  of  an  infant  who  held  an  unrecorded  conveyance 
thereof,  of  which  plaintiff  had  no  notice  when  the  action  was  commenced : 
hdd,  that  such  defendant,  and  the  infant  and  her  tenants,  who  entered 
subsequent  to  the  commencement  of  the  action,  were  properly  dispos- 
sessed under  a  writ  of  restitution  issued  on  a  judgment  for  plaintiff  in 
said  action  i  Id, 

Equity. 

Practice, — A  complainant  cannot  dismiss  his  own  bill  as  to  part  of  the 
relief  prayed,  and  proceed  with  the  residue ;  he  must  apply  to  amend  : 
Tht  Camden  and  Amhoy  Railroad  Co.  v.  Stewart^  4  C.  E.  Green. 

Fdrti/'s  own  Fraud. — A  court  of  equity  will  not  relieve  against  a 
conveyance  made  to  prevent  the  grantors  property  from  being  sacrificed 
and  his  creditors  from  recovering  their  money.  And  no  subsequent 
promise  for  the  reconveyance  of  such  property,  founded  on  such  fraudu- 
lent consideration,  will  be  enforced :  Ui/re  v.  Ei/re  and  OtJiers,  4  C.  E. 
Green. 

Parties  to  Bill. — Where  the  answer  of  one  of  several  defendants 
objects  to  a  biU  for  want  of  proper  parties,  and  the  controversy  as  to 
that  defendant  is  settled  before  the  final  hearing,  the  objection  will  be 
disregarded :  Booraem  v.  Wells ^  4  C.  E.  Green. 

In  a  suit  to  set  aside  a  conveyance  to  a  trustee  to  hold  in  trust  for  one 
person  for  her  life,  and  at  her  death  to  such  of  her  children  as  she  may 
appoint,  such  children  as  the  cestui  que  trust  may  have  are  not  necessary 
parties ;  their  interest  is  too  uncertain  and  contingent :  Id, 

EzxGUTOB.    See  Will 

Frauds,  Statute  of.    See  Contract. 

Highway. 

Surveyor's  Return — Encroachments  on, — A  return  of  surveyors  of  the 
highways  coming  up  collaterally  in  this  court,  cannot  be  judged  void  or 
dbregarded  for  any  irregularity  or  deficiency,  if  the  surveyors  had  juris- 
diction of  the  subject-matter :  Tainter  v.  Morristown,  4  C.  E.  Green. 

It  is  not  necessary  that  a  commission  be  appointed  to  ascertain  the 
lines  of  an  ancient  highway  before  proceeding  to  remove  encroachments 
alleged  to  be  thereon,  when  the  true  limits  and  courses  thereof  can  be 
ascertained  with  accuracy  and  certainty,  and  in  fact  are  so  ascertained 
by  survey :  Id, 

Time  will  not  legalize  an  encroachment  upon  a  public  highway :  Id. 

The  Act  of  March  24th  1859  rNix.  Dig.  751),  applies  not  to  ancient 
highways,  but  to  roads  not  openea,  used  or  worked  within  twenty  years 
after  being  laid  out :  Id, 

Husband  and  Wipe. 
Action  hy, — Where,  pending  a  suit  by  a  husband  and  wife  for  the 
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specific  perfonnance  of  an  agreement  to  convey  real  estate  to  the  ynfe, 
the  wife  dies,  and  her  children  have  not  been  made  complainants,  and 
there  is  no  order  that  the  soit  should  proceed  in  the  name  of  the  sur- 
viving complainant,  no  decree  can  be  made :  Hand  v.  Jacofma  and  Wife, 
4  C.  E.  Green. 

Divorce — Evidence. — Divorce,  on  the  ground  of  adultery,  will  not  be 
decreed  upon  the  testimony  of  a  particeps  criminiSj  herself  notoriously 
unchaste,  and  in  her  evidence  untruthful  and  reckless,  uncorroborated 
by  any  circumstances  that  lead  to  the  conviction  of  the  defendant's 
guilt :   Clare  v.  Clare,  4  C.  E.  Green. 

The  proof  of  adultery,  to  justify  a  decree  of  divorce,  must  not  only 
be  clear  and  direct,  but  it  must  be  entitled  to  and  command  belief:  Id. 

Infant.    See  Tenant /or  Life, 

Injunction. 

Dissolution  of. — An  injunction  will  be  dissolved  upon  the  answer  only 
when  it  denies  explicitly  the  facts  upon  which  the  equity  of  the  bill  is 
founded ;  it  is  not  sufficient  that  it  denies  the  inference  to  be  drawn 
from  those  facts  or  their  effect :  Teasey  v.  Baker,  4  G.  E.  Green. 

Judgment. 

CoUaterally  attacked  for  want  of  Jurisdiction. — The  judgment  of  a 
court  of  superior  jurisdiction  may  be  collaterally  attacked  upon  the 
ground  that  the  court  by  which  it  was  rendered  had  no  jurisdiction, 
either  of  the  subject-matter  or  of  the  person  of  the  defendant,  or  both : 
HaTin  v..  Kelly  and  Morse,  34  Cal. 

Such  facts  or  circumstances  only  can  be  shown  or  relied  on,  in  sup- 
port of  such  attack,  as  affirmatively  appear  on  the  face  of  the  record,  or 
what,  under  the  law  as  it  read  at  the  date  of  the  judgment,  constituted 
the  judgment-roll :  Id, 

Verity  of  Record  or  Judgment-Roll. — ^The  judgment-roll,  as  prescribed 
by  the  Civil  Practice  Act,  constitutes  the  record  of  a  court  of  superior 
jurisdiction,  and,  because  it  imports  absolute  verity,  it  cannot  be  col- 
laterally attacked  by  proof  aliunde :  Id. 

It  ia  not  essential  that  the  jurisdiction  of  a  superior  court  should 
affirmatively  appear  in  the  judgment-roll;  if  it  does  not,  and  the  con- 
trary does  not  therein  affirmatively  appear,  jurisdiction  will  be  oondu- 
sively  presumed :  Id. 

Inspection  of  the  Record. — The  rule  by  which  inspection  of  the  record 
is  governed  is,  that  legal  presumptions  do  not  come  to  the  aid  of  the 
record,  except  as  to  acts  or  facts  touching  which  the  record  is  silent.  In 
such  case,  it  will  be  presumed  that  what  ought  to  have  been  done  was 
not  only  dpne,  but  rightly  done ;  but  where  the  record  states  what  was 
done,  it  will  not  be  presumed  that  something  different  was  done.  A  want 
of  jurisdiction  affirmatively  appears  on  the  face  of  the  record,  when 
whatever  was  done  is  stated,  and  which,  having  been  done,  was  not  suffi- 
cient in  law  to  give  the  court  jurisdiction :  Id. 

Another  rule  is,  that  the  whole  record  must  be  permitted  to  speak,  as 
where  that  portion  which  is  denominated  the  proof  of  service,  ia  not 
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silent,  but  recites  facts  and  acts  done,  as  constituting  the  service  made, 
and  which,  if  the  record  were  otherwise  silent,  would  make  it  affirma- 
tively show  a  want  of  jurisdiction  of  the  person  of  defendant,  yet  if,  in 
another  part,  as  the  judgment,  further  facts  or  acts,  not  irreconcilable 
with  the  former,  be  recited,  which  establish  such  jurisdiotion,  it  is  suffi- 
oient  to  uphold  the  judgment:  Id, 

Where  the  judgment  recites  the  fact  that  the  defendant  has  been  duly 
served  with  process,  it  is  a  direct  adjudication  by  the  court  upon  the 
point,  and  is  as  conclusive  on  the  parties  as  any  other  fact  decided  in 
the  cause,  provided  it  does  not  affirmatively  appear  from  other  portions 
of  the  record,  consisting  of  the  judgment- roll,  that  the  recital  is  un- 
true: Id, 

Legal  Premmptions  as  to  Jurisdiction  of  Courts. — The  rule  is,  that 
the  presumptions  of  law  are  in  favor  of  the  jurisdiction  and  of  the  regu- 
larity of  the  proceedings^ of  courts  of  superioi;or  general  jurisdiction, 
which,  in  this  state,  comprise  all  courts  of  record,  and  this  rule  obtains 
equally,  whether  their  proceedings  be  by  the  course  of  the  common  law 
or  statute  law,  or  be  in  the  acquisition  of  jurisdiction  of  the  person  of 
defendant,  by  making  either  actual  or  constructive  service  of  the  sum- 
mons on  him  ;  but  that  no  such  presumptions  are  indulged  in  favor  of 
tbe  jurisdiction  or  regularity  of  the  proceedings  of  courts  and  tribunals 
of  inferior  or  limited  jurisdiction,  which,  in  this  state,  comprise  all  courts 
not  of  record,  and  all  special  boards  and  tribunals  which  are  created  by 
law  and  clothed  with  judicial  functions  of  a  limited  and  special  char- 
acter; and  all  persons  who  claim  any  right  or  benefit  under  their  judg- 
ments must  show  their  jurisdiction  affirmatively :  Id. 

Lbqaot.    See  WUl 

Limitations,  Statute  or.    See  Highway. 

Right  of  Redempticm^  when  Barred. — The  right  of  the  mortgagee  to 
maintain  an  action  on  the  debt,  and  to  enforce  the  lien  of  the  mortgage 
given  to  secure  it,  and  the  right  of  the  mortgagor  to  maintain  an  action 
for  the  redemption  of  the  property  from  the  lien  of  the  mortgage,  are 
reciprocal;  and  when  one  is  barred  by  the  Statute  of  Limitations  the 
other  is  also  barred :  Arrington  v.  Liscom  et  aJ.j  34  Cal. 

Title  Under. — An  adverse  possession  of  land  for  the  period  of  time 
prescribed  by  the  Statute  of  Limitations,  not  only  bars  the  remedy,  but 
practically  extinguishes  the  right  of  the  party  having  the  true  paper 
title,  and  vests  a  perfect  title  in  the  adverse  holder :  Id. 

As  a  Source  of  Title  to  Lands. — A  party  who  has  been  in  the  exclu- 
sive adverse  possession  of  lands  for  a  period  of  time  which,  under  the 
Statute  of  Limitations,  vests  him  with  a  title  thereto,  may  maintain  an 
action  against  a  party  claiming  under  a  record  title,  to  have  said  adverse 
claim  determined  and  adjudged  null  and  void  as  against  him :  Id. 

^' Title  to  land  is  the  means  whereby  the  owner  of  lands  has  the  just 
possession  of  hb  property."  A  party,  under  the  Statute  of  Limitations, 
may  acquire  an  absolute  right  of  possession  in  lands  as  against  all  the 
world ;  such  a  right  as,  when  ousted,  will  restore  him  to  and  effectually 
protect  him  in  his  just  possession  thereof^  even  against  one  having  the 
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written  title.  An  adverse  possession,  therefore,  confers  a  substantial 
title,  and  it  is  such  a  title  as  entitles  the  holder  to  all  the  remedies 
to  quiet  his  possession  that  are  incident  to  possessions  under  written 
titles:  Id. 

Action  to  remove  Chvd  upon  Title. — An  apparently  good  record  title 
to  land  constitutes  a  cloud  upon  a  title  thereto  which  has  been  subse- 
quently acquired  by  adverse  possession  under  the  Statute  of  Limitations, 
which  the  holder  by  adverse  possession  \b  entitled  to  have  removed. 
This  statute  would  have  performed  but  half  its  mission  as  a  statute  of 
repose,  if  the  party  relying  upon  it,  as  to  a  party  claiming  under  a  writ- 
ten title,  must  wait  till  he  is  attacked  before  he  can  reduce  the  evidence 
of  his  title,  which  otherwise  rests  only  in  parol,  to  the  form  of  a  ner- 
manent  record :  Id. 

«  Mortgage.     See  Limitations.  - 

Of  Chattels. — Under  the  Act,  concerning  chattel  mortgages,  of  March 
24th  1864,  Pamph.  L.  493,  a  mortgage  upon  chattels  situate  in  a  differ- 
ent county  from  that  in  which  the  mortgagor  resides,  and  recorded  only 
in  the  county  where  the  chattels  arc  situate  at  the  time  of  the  execution 
of  the  mortgage,  is  entitled  to  priority  in  payment  over  another  mort- 
gage, of  a  prior  date,  but  of  which  the  subsequent  mortgagees  had  no 
notice,  and  recorded  subsequently,  though  recorded  in  the  county  where 
the  chattels  lay,  and  also  in  that  where  the  mortgagor  resided  at  the 
time  of  its  execution :  De  Courcey  and  Others  v.  Little  and  Others^  4 
C.  E.  Green- 

Of  CanaJrBoat. — By  a  statute  of  New  York,  any  mortgage  on  canal- 
boats,  or  a  copy  thereof,  is  required  to  be  filed  in  the  office  of  the  auditor 
of  the  canal  department,  and  within  thirty  days  next  preceding  a  year 
from  the  filing  thereof,  a  copy  is  required  to  be  again  filed,  or  the  mort- 
gage shall  be  void  as  against  the  creditors  of  the  mortgagor  or  subsequent 
purchasers  or  mortgagees  in  good  faith : 

Heldj  upon  a  bill  to  foreclose  such  a  mortgage,  the  second  copy 
whereof  was  not  filed  till  after  the  year  had  elapsed,  that  the  mortgage 
was  valid  as  against  attachments  sued  out  in  this  state,  after  the  actual 
filing  of  such  second  copy,  for  wages  accrued  since  such  filing,  but  must 
be  postponed  to  such  wages  as  accrued  before  the  refiling,  as  well  before 
as  after  the  default :  Herrick  v.  King  and  Others,  4  C.  E.  Green. 

For  Collateral  Security. — If  a  mortgagee  who  holds  a  mortgage  for 
110,000  as  collateral  security  for  a  note  of  the  mortgagor  for  that 
amount,  at  the  request  of  the  mortgagor  assigns  the  mortgage  to  a  third 
person  for  $7500  in  cash,  credits»this  sum  on  the  note,  and  retains  the 
note,  and  the  balance  of  $2500  is  paid  by  the  mortg|gor,  such  mortgage 
in  the  hands  of  the  assignee  is  a  valid  security  for  ^7500  only  as  against 
subsequent  encumbrancers  at  the  time  of  the  assignment.  That  is  the 
only  part  of  the  debt  for  which  it  was  given  that  remains  unpaid :  Hoy 
V.  BramhaU,  4  0.  E.  Green. 

A  conveyance  of  part  of  mortgaged  premises  '^  subject  to  the  payment 
of  all  liens  now  on  the  same,"  does  not  create  a  personal  obligation  on 
the  vendor  to  pay  the  mortgage  or  any  part  of  it ;  but  it  makes  the  part 
80  conveyed  as  against  the  residue  subject  to  its  proper  proportion  of  the 
mortgage-debt,  and  to  that  only :  Id. 


ABSTRACTS  OF  RECENT  DECISIONS.  126 

f 

A  mortgagee  who  holds  a  mortgage  on  two  parcels,  one  of  which  is 
suhject  to  a  second  encumbrance,  will  be  compelled  first  to  exhaust  the 
security  on  which  the  second  encumbrancer  has  no  lien,  or  to  subrogate 
the  second  encumbrancer  to  his  claim  on  the  parcel  mortgaged  only  to 
him :  Id, 

Former  Recovery  on  Bond  for  part  of  the  Amount, — A  suit  brought 
in  New  York  upon  a  bond  by  a  person  to  whom  it  was  assigned  as  col- 
Interal  security  for  a  less  amount,  in  which  only  the  amount  for  which 
it  was  assigned  as  collateral  security  was  recovered,  and  to  which  the 
obligee  was  no  party,  does  not  satisfy  and  extinguish  the  bond  as  against 
the  obligee.  And  in  a  suit  brought  by  the  absolute  assignee  of  the 
bond  and  mortgage  subsequent  to  such  collateral  assignment,  he  will  be 
entitled  to  a  foreclosure  of  the  mortgage  for  the  residue  due  upon  it, 
beyond  the  amount  recovered :  Brumagin  v.  Chew^  4  C.  E.  Green. 

The  effect  of  such  recovery  will  be  determined  by  the  law  of  the  state 
of  New  York.  And  the  well-established  rule  that  the  proceedings  in 
any  suit  will  not  affect  any  one  but  a  party  to  it,  will  be  assumed  to  be 
the  law  of  New  York,  until  it  is  shown  that  a  different  rule  is  established 
there :  Id. 

Default  of  Payment  of  Interest, — ^An  agreement  by  an  assignee  of  a 
bond  and  mortgage  that  he  would  call  at  the  office  of  the  obligor  for 
the  interest,  docs  not  make  that  office  ever  after  the  only  legal  place  for 
payment,  and  is  not  in  form  or  legal  effect  an  agreement  so  as  to  affect 
the  bond :  Mc  Cotter  v.  De  Groot^  4  C.  E.  Grreen. 

But  when,  in  consequence  of  such  agreement,  the  obligor  failed  to 
pay  his  interest  within  the  thirty  days  limited  by  the  condition  of  the 
bond,  equity  will  relieve  him  from  the  forfeiture  of  his  condition  by 
such  neglect :  Id. 

A  demand  by  the  assignee  after  the  thirty  days  had  elapsed,  although 
he  had  not  called  as  promised,  for  the  payment  of  the  principal,  and  a 
refusal  to  accept  the  interest,  is  notice  that  he  did  not  mean  to  be  bound 
by  his  promise.  And  where  the  obligot  subsequently  offered  to  pay 
that  interest,  and  the  interest  about  to  become  due,  but  made  no  tender 
of  the  latter  interest  within  the  thirty  days  aft^r  it  became  due,  the 
complainant  was  held  to  be  entitled  to  the  principal :  Id. 

Partition.     See  Tenant  in  Common. 

Proceedings  and  Return  of  Commissioners. — Exceptions  will  not  lie 
to  the  return  of  commissioners  in  a  suit  for  partition  (on  the  ground  of 
inequality  of  value  in  the  lots).  The  correct  practice  in  such  case  is 
by  motion  to  suppress  the  return :  Hay  v.  Estell  and  Others^  4  C.  £. 
Green. 

The  court  will  set  aside  and  quash  the  return  of  commissioners  of 
partition  when  the  partition  has  been  made  upon  wrong  principles,  or  in 
disregard  of  the  rights  of  the  parties,  or  where  there  is  great  and  evi- 
dent inequality  in  the  division.  But  to  set  aside  a  partition  for  mere 
inequality,  when  there  is  no  partiality  or  improper  conduct  of  the  com- 
missioners, the  proof  must  be  clear,  and  the  inequality  considerable :  Id. 

The  theory  that  commissioners  in  partition  are,  like  arbitrators,  judges 
voluntarily  chosen  by  the  parties  to  decide  between  them,  and  therefore 
they  are  concluded  by  their  judgment,  whether  right  or  wrong,  if  not 
given  corruptly  or  through  favor,  dissented  from :  Id. 
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The  qnestioD  to  be  considered  hy  the  court,  on  motion  to  quash  the 
partition,  is,  whether  the  inequality  is  more  than  can  be  fairly  accounted 
for  by  the  difference  in  judgment  between  men  of  discretion  in  valuing 
the  property :  Id. 

Public  Administrator. 

Authority  to  administer  on  a  particular  Estate, — The  public  ad- 
ministrator of  the  city  and  county  of  San  Francisco  can  take  upon 
himself  the  duties  of  an  administrator  of  a  given  estate  only  by  virtue 
of  a  special  grant  from  the  Probate  Court,  made  upon  a  petition  there- 
for filed  in  the  matter  of  such  estate.  He  does  not,  by  virtue  of  hLs 
office,  acquire  the  right  to  administer  upon  any  particular  estate :  In  tht 
Matter  of  the  Estate  of  Hamiltony  34  Cal. 

While  one  administrator  of  an  estate  is  in  office,  there  is  no  power  in 
the  probate  judge  or  court  to  appoint  a  new  one :  Id. 

The  order  for  the  appointment,  as  provided  in  section  62  of  the  Pro- 
bate Act,  the  qualification  of  the  appointee,  and  the  issuing  of  letters 
to  him  thereon,  are  all  necessary  proceedings  to  invest  such  appointee 
with  the  office  of  administrator  of  an  estate.  The  appointment  is  iti 
fieri  until  the  appointee  has  qualified  and  received  his  letters  :  Id. 

Under  our  statute,  an  administrator  can  only  establish  his  official 
character,  when  denied,  by  the  production  of  his  letters  with  the  oath 
of  office  annexed,  or  of  a  certified  copy  of  the  record  thereof,  made 
according  to  the  requirements  of  section  72  of  the  Probate  Act :  Id. 

Railroad. 

Contract  between  Connecting  Roads  as  to  Division  of  Fares. — In  a 
contract  between  companies  owning  connecting  lines  of  railroad,  for  the 
continuous  transportation  of  passengers  and  freight  over  both  lines,  it 
is  lawful  to  agree  upon  a  division  of  the  fares,  by  which  one  company 
allows  part  of  the  fares  earned  on  its  line  to  the  other  company :  Sus- 
sex  Railroad  Co,  v.  Morris  and  Essex  Railroad  Co.^  4  C.  E.  Green. 

Such  contract  is  valid  as  to  future  extensions  of  the  road,  even  as  to 
such  as  may  be  authorized  by  future  legislation :  Id. 

A  contract  made  by  a  railroad  company  which  by  its  terms  includes 
any  future  extension  of  the  road,  will  include  in  its  operation  not  only 
such  as  were  authorized  by  law  at  the  making  of  the  contract,  but  such 
as  were  afterwards  authorized  by  subsequent  legislation  :  Id. 

A  contract  between  railroad  companies  using  t^e  same  gauge,  to 
transport  passengers  and  freight  continuously  over  both  lines,  does  not 
imply  a  contract  on  the  part  of  either  company  that  it  will  not  change 
the  gauge  of  its  road :  Id. 

A  bill  for  an  account  of  fares  received  according  to  a  contract  pre- 
viously made  between  the  parties,'^is  not  technically  a  bill  for  specific 
performance  so  as  to  induce  a  court  of  equity  to  refuse  relief  on  the 
ground  that  the  contract  is  inequitable  :  Id. 

Reversion.     See  Tenant  for  Life. 

Tenant  for  Life. 

Waste — Sale  of  Reversion. — A  life  tenant  is  bound  to  keep  the 
premises  in  repair,  not  excepting  dilapidations  occasioned  by  ordinary 
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wear  and  tear  in  tbe  proper  use  of  the  premises :  In  Matter  of  Sale  of 
Lands  of  Mary  E.  Steele,  an  Infant,  4  C.  E.  Green. 

The  reversionary  estate  of  an  infant  will  not  be  sold  because  there 
may  be  a  great  advantage  in  the  sale  to  the  tenant  for  life,  when  the 
benefit  to  the  infant  is  doubtful  or  inappreciable :  Id. 

Tenant  in  Common. 

Partition  hetween^^Parol  Promise  to  Convey,— ^A  verbal  agreement 
by  one  co-tenant  with  another  that  he  will  convey  to  him  his  interest 
in  the  premises,  is  no  bar  to  a  suit  for  partition  :  Polhemus  and  Wife  v. 
Hodson  and  Wife,  4  C.  E.  Green. 

Waste.     See  Tenant  for  Life. 

Injunction  again$t  Cutting  down  Shade-trees,  &€* — The  unlawful 
catting  down  of  fences,  shade-trees,  and  ornamental  shrubbery,  is  an 
irreparable  injury,  and,  where  established,  will  be  suppressed  by  the 
preventive  powers  of  this  court:  Tainter  v.  The  Mayor  of  Morristown, 
4  C.  E.  Green. 

Will. 

Legacy — Chargeable  on  Real  Estate. — ^Where  the  real  and  personal 
estate  of  the  testator  have  been  blended  in  one  common  fund,  and  the 
personalty  is  insufficient  to  pay  debts,  and  the  words  "  not  herein  other- 
wise disposed  of"  are  added  to  the  residuary  clause,  legacies  will  be 
charged  upon  the  real  estate :  Dey  v.  Dey*s  Admr.,  4  C.  E.  Green. 

In  determining  whether  a  legacy  is  chargeable  upon  the  real  estate, 
the  court  wOl  consider  the  circumstances  of  the  testator,  and  the  nature 
and  amount  of  his  property :  Id. 

A  legacy  to  a  widow,  evidently  intended  by  the  testator  to  be  paid  to 
her,  before  the  proceeds  of  his  property  were  invested  (in  accordance 
with  the  directions  of  the  will)  for  her  use,  will  not  be  abated  in  case 
of  a  deficiency,  in  favor  of  legacies  not  payable  till  two  years  ajfler  the 
death  of  the  widow :  Id.  ' 

Direction  to  sell  Land — Power  of  Executor. — An  executor  has  no 
power  to  sell  the  lands  of  his  testator,  unless  directed  to  do  so  by  the 
will,  either  expressly  or  by  implication :  Lippincott's  Executor  v.  Lip- 
pincott,  4  C.  B.  Green. 

The  appointment  of  one  aa  executor  of  a  will  that  directs  lands  to  be 
sold,  does  not,  of  itself,  confer  on  him  the  power  to  sell.  But  if  the 
executor  is  directed  by  the  will,  or  bound  by  law,  to  see  to  the  applica- 
tion of  the  proceeds  of  the  sale,  or  if  the  proceeds  in  the  disposition 
of  them  are  mixed  up  and  blended  with  the  personalty,  which  it  is  the 
duty  of  the  executor  to  dispose  of  and  pay  over,  then  a  power  of  si^  is 
ooaferred  on  the  executor  by  implication :  Id, 

Power  of  Sale. — If  a  will  direct  executors  to  sell  a  certain  tract  after 
the  death  of  a  certain  legatee,  and  contains  no  other  power  of  sale,  a 
sale  in  the  lifetime  of  such  legatee  is  void :  Booraem  v.  Wells,  4  C.  E. 
Green. 

A  direction  to  tent  out  the  house  and  lands  devised  for  the  use  of  a 
legatee  during  his  life,  and  to  make  such  other  arrangement  as  the  exe- 
cutors might  deem  expedient  for  his  support  on  the  same,  does  not  by 
implication  give  the  executors  power  to  sell :  Id. 
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An  auction  sale  by  executors,  and  a  conveyance  in  execution  of  it  on 
which  no  money  is  paid,  but  made  to  carry  out  an  arrangement  in  itself 
unlawful,  will  be  set  afiide ;  and  a  conveyance  without  consideration  to 
third  parties  to  carry  out  that  illegal  arrangement,  will  be  set  aside :  Id. 

If  a  bond,  fide  purchaser  obtains  title  through  one  who  buys  at  a  sale 
by  a  trustee  or  executor,  so  conducted  afi  to  be  voidable  by  the  cestm 
que  trust,  and  has  no  notice  of  the  facts  which  constitute  the  illegality^ 
his  title  will  not  be  set  aside,  although  in  the  deed  through  which  he 
claims  it  appears  that  another  tract  was  by  it  illegally  conveyed :  Id, 

Witness. 

Time  of  objecting  to  Competency, — Objection  to  a  witness  incompe- 
tent by  reason  of  interest,  whose  interest  may  be  released  by  the  party 
offering  him,  need  not  be  made  at  the  very  time  of  examination ;  but  it 
must  be  made  in  time  for  the  party  to  remove  the  incompetency  of  the 
witness,  if  practicable,  or  supply  by  other  evidence  the  want  of  bis 
testimony :  Chraham  v.  Berryman,  4  C.  E.  Green. 
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PROFESSIONAL    MISCONDUCT.— THE  CASE    OF    MR.   BRADLEY 
AND  THE  SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

Altercations  between  judges  and  counsel  in  the  conduct  of 
a  cause  so  rarely  get  beyond  a  momentary  disturbance  of  the 
regularity  of  proceedings,  except  in  petty  tribunals,  having  no 
proper  professional  character  either  in  their  judges  or  their  bar, 
that  they  may  be  best  allowed  to  pass  quietly  into  oblivion  with 
the  close  of  the  day.  But  the  case  of  Mr.  Bradley  and  the  Su- 
preme Court  of  the  District  of  Columbia  has  had  such  prominence 
given  it  by  the  nature  of  the  trial  in  which  the  dispute  first  arose, 
and  the  unfortunate  habit  of  the  newspapers  to  call  the  court 
"the  Supreme  Court  at  Washington,"  that  it  is  hardly  proper  to 
pass  it  by  without  some  notice  in  a  professional  journal. 

The  facts  seem  to  have  been  as  follows : — 

On  the  2d  of  July,  1867,  during  the  trial  of  the  case  of  The 
United  States  v.  John  H.  Surratt,  in  the  Criminal  Court  of  the 
District  of  Columbia,  just  after  the  adjournment  of  the  court  for  the 
day,  a  diflSculty  occurred  between  the  Presiding  Judge,  Fisher,  and 
Joseph  11.  Bradley,  Sr.,  the  prisoner's  counsel.  The  judge's  ac- 
count is,  that  as  he  was  descending  from  the  bench,  Mr.  Bradley 
accosted  him  in  a  rude  and  insulting  manner,  charging  the  judge 
with  having  offered  him  a  series  of  insults  from  the  bench  from 
the  commencement  of  the  trial.  The  judge  disclaimed  any  inten- 
tion to  insult,  and  assured  Mr.  Bradley  that  he  entertained  no 
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feelings  towards  him  but  those  of  respect.  Mr.  Bradley,  instead 
of  accepting  this  explanation,  or  disclaimer,  thereupon  threatened 
the  judge  with  personal  chastisement. 

Mr.  Bradley's  account  differs  very  materially.  He  says  that 
the  court  had  not  only  been  adjourned,  but  that  the  people  had 
left  the  room,  and  Judge  Fisher  himself  had  gone  out,  but  came 
back  again  for  his  umbrella,  and,  as  he  passed  Bradley,  the  latter 
said,  "  Judge,  what  do  you  mean  by  treating  me  as  you  have  done 
to-day?**  The  judge  replied,  in  great  excitement,  shaking  his 
finger  insultingly  in  Bradley's  face,  and,  after  some  altercation, 
the  judge  said,  "  Step  out  with  me,  step  out,  if  you  dare." 
Whereupon  Bradley  stepped  towards  him,  but  was  seized  by  some 
members  of  the  bar  and  held,  and  the  judge,  holding  his  clinched 
hand  towards  Bradley,  said,  "  Ton  know  where  to  find  me — I  am 
responsible,  in  every  form,  for  whatever  I  say  or  do,"  &c.,  with 
other  abusive  language. 

With  two  such  different  versions  before  us,  neither  supported 
by  the  testimony  of  any  but  the  interested  and  excited  parties,  it 
is  impossible  to  form  an  opinion  on  the  real  facts  as  to  the  original 
aggressor,  and  in  a  question  of  insult,  where  manner  and  the  rela- 
tions of  the  parties  are  everything,  it  is,  perhaps,  impossible  to  do 
more  than  assume  the  safe  general  proposition  that  both  were  in 
the  wrong. 

The  subsequent  facts  are  suflSciently  certain.  On  the  conclu- 
sion of  the  trial,  August  10th,  Judge  Fisher  made  an  order 
reciting  his  version  of  the  case  as  above  given,  and  concluding 
with  striking  Mr.  Bradley's  name  from  the  list  of  attorneys  of 
this  court.  These  words,  as  will  be  seen,  subsequently  became 
important. 

Immediately  on  the  announcement  of  the  foregoing  order,  Mr. 
Bradley  addressed  the  judge,  saying,  "  Has  the  court  adjourned 
yetr* 

Judge  Fisher. — "  No,  sir." 

Mr.  Bradley. — "  Then,  before  it  does  adjourn,  I  desire  to  say, 
in  the  presence  of  this  audience,  that  the  statement  you  have  read 
is  utterly  false,  from  beginning  to  end." 

On  the  same  day,  August  10th,  immediately  after  the  adjourn- 
ment, Mr.  Bradley  followed  Judge  Fisher  into  a  street  car,  and 
handed  him  the  following  note : — 


OF  THE  DISTRICT  OF  COLUMBIA.  131 

"  Washikoton,  Augnst  6th  1867. 
"How.  Georob  p.  FiftHSR : — 

**  Sir :  In  the  altercation  which  occurred  belween  us  when  yon  returned  to  the 
court-room  after  the  adjournment  on  the  2d  of  July  last,  you  obserred  that  you 
were  sick,  and  were  then  pleased  to  add  '  You  know  where  to  find  me ;  and  I  hold 
myself  responsible  in  every  form  for  whatever  I  say  or  do,*  or  words  to  that  effect, 
after  which  yon  applied  to  me  most  opprobrious  epithets.  There  w  but  one  inter- 
pretation of  tneh  an  intimation  received  among  gentlemen.  I  told  you  I  could 
wait ;  and  am  gratified  to  find  that  you  have  recovered,  and  that  the  trial  of  the 
then  pending  case  being  now  closed,  we  are  both  at  liberty. 

''That  no  time  may  be  unnecessarily  lost,  I  beg  yon  will  let  me  know,  as  soon 
as  yon  conveniently  can,  whan  it  will  suit  yon  to  meet  me  out  of  this  District,  that 
we  may  arrange,  to  our  mutual  satisfaction,  the  points  of  difference  between  us 
withoDt  incurring  the  risk  and  odium  which  might  accompany  any  controversy 
here,  or  in  public. 

"  With  the  same  view  I  hand  you  this  note  in  person,  and  am,  sir,  your  most 

obedient  servant, 

"Jo8.  H.  Bhadlst." 

So  far  the  matter  had  been  confined  to  the  Criminal  Court,  in 
which  Judge  Fisher  was  then  presiding.  The  Criminal  Court, 
however,  is  held  in  turn  by  the  judges  of  the  Supreme  Court  of 
the  District  of  Columbia.  The  courts  of  the  District  of  Colum- 
bia were  organized  in  their  present  form  by  the  Act  of  Congress 
of  March  3d,  1863,  which  created  a  Supreme  Court  of  the  Dis- 
trict of  Columbia,  and  provided  for  District  and  Criminal  Courts 
to  be  held  from  time  to  time  by  one  of  the  justices  of  the  Supreme 
Court  of  the  district. 

The  Supreme  Court  of  the  District  of  Columbia,  considering 
the  Criminal  Court  as  a  mere  branch  of  itself,  on  October  21st, 
1867,  entered  a  rule  on  Mr.  Bradley,  reciting  the  facts  of  the 
original  quarrel  as  set  forth  by  Judge  Fisher,  the  order  of  Judge 
Fisher  in  the  Criminal  Court,  the  remarks  of  Mr.  Bradley  on  the 
announcement  of  the  order  of  August  10th,  and  the  challenge, 
and  calling  upon  him  "  to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  of  this  court,  by  reason  of  said  offensive  con- 
duct and  language  towards  one  of  its  members,  and  relating  to 
the  official  acts  of  the  said  justice." 

Mr.  Bradley  fikd  an  answer  to  this  rule,  setting  forth  his  ver- 
sion of  the  facts  as  already  given,  and  objecting  that  the  order 
of  Judge  Fisher  having  been  made  for  an  alleged  contempt 
without  notice  to  him,  Bradley,  was  void  both  at  common  law  and 
under  the  statute  of  March  2d,  1831  (4  Stat.  487),  and  that  there- 
fore when  Judge  Fisher  made  his  statement  and  announced  the 
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order,  tlie  whole  proceeding  was  extrajudicial,  and  the  mere  asser- 
tion of  an  individual, which  hCyBradley,  was  authorised  to  contra- 
dict and  deny  in  any  manner  he  thought  fit,  and  hence  he  could 
not  be  held  guilty  of  a  contempt  in  using  the  language  he  did  on 
August  10th.  He  further  argued  that  it  was  not  technically  a 
contempt.  In  regard  to  the  letter  dated  August  6th,  he  argued 
that  it  was  not  a  challenge,  nor  meant  for  such,  but  merely  a  letter 
to  open  the  way  for  an  amicable  settlement  of  a  private,  contro- 
versy, and  that  to  remove  any  doubt  on  this  subject  he  had  with- 
drawn the  letter  before  any  action  had  been  taken  by  the  court  in 
regard  to  this  matter. 

This  answer  was  sworn  to  and  filed  November  4th,  1867,  and 
Mr.  Bradley  having  been  heard  in  support  of  it,  the  court,  on 
November  9th,  1867,  ordered  that  "  for  the  causes  set  forth  in 
said  rule,''  Mr.  Bradley's  name  be  stricken  from  the  rolls  of  the 
court. 

On  March  13th,  1868,  Mr.  Bradley  filed  a  petition  in  the  Su- 
preme Court  of  the  United  States  for  a  mandamus  to  the  Judges 
of  the  Supreme  Court  of  the  District  of  Columbia,  commanding 
them  to  restore  him  to  the  rolls.  The  court  awarded  an  alterna- 
tive mandamus,  returnable  to  December,  1868. 

On  December  5th,  1868,  the  Judges  of  the  Supreme  Court  of 
the  District  filed  a  return  to  the  mandamus.  The  return  sets 
forth  quite  argumentatively  and  in  detail,  1st,  that  Bradley  was 
removed  from  his  oflSce  of  attorney  after  due  notice  and  hearing 
him  in  his  defence,  and  that  the  order  was  a  judgment  of  the 
court  on  a  subject  within  its  exclusive  jurisdiction,  and  not  sub- 
ject to  review  by  any  other  court ;  2,  the  contempt  committed 
on  August  10th,  in  open  court ;  3,  that  the  Criminal  Court  is 
merely  a  session  of  the  Supreme  Court  of  the  district,  and  there- 
fore a  contempt  of  the  former  was  a  contempt  of  the  latter ;  4, 
that  the  conduct  of  Mr.  Bradley  was  such  a  misbehavior  in  his 
office  of  attorney,  that  it  gave  the  court  jurisdiction  to  disbar 
him  independent  of  the  doctrine  of  contempt. 

The  mandamus  was  argued  on  December  18th,  1868,  by  Hon. 
P.  Phillips  for  Bradley.  The  court  relied  on  its  return,  and  was 
not  represented  by  counsel. . 

Mr.  Phillips  confined  his  argument  to  the  questions  of  jurisdic- 
tion, maintaining  that  the  Criminal  Court  and  the  Supreme  Court 
of  the  district  were  separate  courts,  and  the  latter  had  no  juris- 
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diction  to  disbar  for  a  contempt  committed  in  the  former ;  and 
that  mandamus  was  the  proper  remedy. 

The  Supreme  Court  of  the  United  States  awarded  a  peremp- 
tory mandamus  to  restore  Mr.  Bradley,  and  held — 

1.  That  the  Supreme  Court  of  the  District  of  Columbia,  as 
organized  by  the  Act  of  Congress  of  3d  March,  1863,  is  a  dif- 
ferent court  from  the  Criminal  Court  as  fixed  by  the  same  act, 
though  the  latter  court  is  held  by  a  judge  of  the  former.  Hence, 
the  former  court  has  no  power  to  disbar  an  attorney  for  a  con- 
tempt of  the  latter. 

2.  An  attorney  cannot  be  disbarred  for  misbehavior  in  his  office 
of  attorney  generally,  upon  the  return  of  a  rule  issued  against 
him  for  contempt  of  court,  and  without  opportunity  of  defence 
to,  or  explanation  of,  the  first-named  charge. 

3.  Mandamus  lies  from  the  Supreine  Court  of  the  United  States 
to  an  inferior  Court  of  the  United  States,  to  restore  an  attorney 
at  law  disbarred  by  the  latter  court,  when  it  had  no  jurisdiction 
in  the  matter ;  as  ex.  gr.  for  a  contempt  committed  in  another 
court. 

On  the  last  point  Miller,  J.,  dissented. 

The  law,  as  laid  down  by  a  decision  of  the  Supreme  Court  of 
the  United  States,  made  after  argument,  and  almost  with  unan- 
imity, it  would  not  become  us  to  criticize,  were  we  so  inclined, 
bat  we  may  say,  with  all  respect,  that  this  decision  rests  upon 
rery  strict  technical  constructions,  and  that  the  court  were  almost 
exceptionally  astute  in  discovering  grounds  for  their  jurisdiction. 

By  the  Act  of  Congress  of  March  2d,  1831  (4  Stat.  487, 
Brightly 'a  Dig.,  tit.  Ccyntempt)^  the  power  of  courts  of  the  United 
States  to  punish  summarily  for  contempts,  shall  not  extend  ''  to 
any  cases  except  the  misbehavior  of  any  person  or  persons  in  the 
presence  of  said  courts,  or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice,  the  misbehavior  of  the  officers  of  said 
courts  in  their  official  transactions,  and  the  disobedience  or  resist- 
ance by  any  officer  of  said  courts,  party,  juror,  witness,  or  any 
other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  the  said  courts.'' 

The  second  section  provides  for  the  punishment  by  indictment, 
of  certain  other  acts  which  were  contempts  at  common  law.  This 
act,  as  is  noted  by  Mr.  Phillips  in  his  argument,  was  introduced 
bj  Mr.  Buchanan,  one  of  the  managers  of  the  impeachment  of 
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Judge  Peck,  before  the  Senate  of  the  United  States,  immediately 
after  the  termination  of  that  trial.  It  unquestionably  limits  the 
power  of  the  Supreme  Court  of  the  District  of  Columbia  to  pun- 
ish for  contempts  to  those  cases  included  in  the  act.  Were  it  not 
for  this,  the  delivery  of  the  letter  of  August  6th  to  Judge  Fisher 
by  Mr.  Bradley,  would  certainly  have  been  a  contempt  of  the 
Supreme  Court,  for  while  sitting  in  the  car  in  the  street,  Judge 
Fisher  was  as  much  a  judge  of  the  one  court  as  of  the  other, 
and  there  can  be  no  question  that  a  challenge  to  a  judge  at  any 
time,  or  in  any  place,  is  a  gross  contempt  of  the  court  of  which 
he  is  a  member.  With  the  first  point  of  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  therefore,  we  are  not  entitled 
to  find  fault,  though  with  so  grave  a  consequence  of  this  statute 
before  them,  it  might  have  been  worth  while  to  inquire  very 
rigidly  if  the  conduct  of  Mr.  Bradley  were  not  within  the  mean- 
ing of  the  act. 

The  Supreme  Court  of  the  District,  therefore,  having  no  juris- 
diction of  Mr.  Bradley*s  case  on  the  ground  of  contempt,  fell 
back  on  their  general  authority  over  the  behavior  of  their  attor- 
neys (ground  4,  return  to  the  mandamus,  ante,  p.  132),  a  substan- 
tial ground  upon  which  they  might  have  rested  securely  but  for  a 
technical  difficulty.  The  rule  on  Mr.  Bradley  had  been  a  rule  to 
show  cause  "  why  he  should  not  be  punished  for  contempt  of  this 
court,  by  reason  of  said  offensive  conduct  and  language  towards 
one  of  its  members,  and  relating  to  the  official  acts  of  the  said 
justice."  It  is  not,  we  believe,  denied  that  the  commission  of 
an  indictable  offence  by  an  attorney  is  such  a  misbehavior  in  his 
office  as  will  justify  any  court  in  disbarring  him,  nor  do  we  un- 
derstand the  Supreme  Court  of  the  United  States  to  intimate  any 
such  doctrine ;  but  the  action  of  the  court  must  be  based  on  a 
notice  to  the  attorney  that  he  is  to  be  punished  for  mishehaxnor^ 
and  where  the  notice  speaks  only  of  contempt^  though  it  recite  all 
the  facts  of  his  actual  conduct  which  is  to  be  investigated,  and 
though,  upon  return  of  the  rule,  he  file  an  answer  covering  the 
whole  controversy,  and  is  heard  in  his  defence  upon  all  questions 
of  fact  as  well  as  law,  yet  the  judgment  of  the  court  shall  not 
stand,  because  it  does  not  rest  on  a  notice  relating  in  terms  to 
misbehavior — a  decision  we  think,  with  all  respect,  in  which  tech- 
nical accuracy  is  maintained  at  the  expense  of  substantial  justice. 

On  January  26th,  1869,  the  Supreme  Court  of  the  District 
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rescinded  its  order  disbarring  Mr.  Bradley,  Chief  Justice  Gart- 
TEB,  in  behalf  of  the  court,  saying  that  this  was  done  in  obedi- 
ence to  the  supremacy  of  authority,  and  protesting,  with  con- 
siderable warmth,  against  the  reasoning  as  well  as  the  jurisdiction 
of  the  Supreme  Court  of  the  United  States  in  the  matter.  He 
then  announced  a  further  order  that  no  attorney  who  had,  or 
should  thereafter  be  suspended  or  disbarred  by  any  of  the  courts 
organized  under  the  Act  of  1863  (the  Criminal  Court  of  the  Dis- 
trict, &c.),  for  contempt  of  court,  or  professional  misconduct, 
should  be  allowed  to  practise  in  any  of  the  other  courts  organ- 
ized under  that  act. 

On  the  calling  of  the  first  case,  Mr.  Bradley  inquired  whether 
the  order  just  made  would  prevent  him  from  practising  in  this 
court,  as  he  desired  to  be  heard  in  the  case  just  called.  The 
Chief  Justice  replied  that  the  court  would  consider  whether  the 
order  affected  Mr.  Bradley  or  not,  and  would,  in  the  mean  time, 
pass  the  case  called.  A  few  days  afterwards  Mr.  Bradley  pre- 
sented a  paper  to  the  court  purporting  to  be  an  apology,  but 
which  the  court,  through  Wylib,  J.,  in  an  opinion  delivered  Feb- 
ruary 1st,  1869,  declined  to  consider  as  such.  Here,  at  the  pre- 
sent writing,  the  case  rests. 

The  public  attention  drawn  to  this  case,  and  the  blundering  or 
mischievous  perversions  of  the  decision  of  the  Supreme  Court  of 
the  United  States,  by  gossiping  newspaper  correspondents,  have 
induced  us  to  make  the  foregoing  careful  statement  from  official 
sources.  With  no  acquaintance,  prejudice,  or  favor  in  regard  to 
either  party,  we  feel  constrained  to  say  that  the  facts,  as  they 
stand,  are  eminently  discreditable  to  both. 

That  the  conduct  of  Mr.  Bradley,  on  August  10th,  both  in  the 
court^room  and  in  the  car,  was  a  very  flagrant  contempt  of  court 
at  common  law,  is  undeniable.  Much  allowance  is  to  be  made  for 
the  original  difficulty  on  July  2d,  when  both  judge  and  counsel 
were  wearied,  and  their  tempers  irritated  by  a  session  of  two 
months  over  a  judicial  farce  that  seemed  interminable.  Mr.  Brad- 
ley's temper  is  bad  enough  at  most  times,  it  would  appear,  as  it  is 
said  by  Judge  Wylib  that  he  had  already  been  fined  for  insult- 
ing, in  open  court,  and  charging  another  judge  of  this  same  court 
with  falsehood,  but  no  infirmity  of  temper  can  be  pleaded  in  pal- 
liation of  a  challenge  to  a  judge  for  matters  growing  out  of  his 
action  while  on  the  bench,  and  no  challenge  can  be  called  hasty 
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which  is  written  on  the  6th,  not  delivered  until  the  10th,  and  is 
for  an  offence  which  occurred  more  than  five  weeks  before.  The 
offence  of  striking  a  judge  was  high  treason  at  common  law,  and  even 
in  the  great  Act  of  Edward  8,  defining  and  limiting  the  number 
of  treasons,  it  was  still  classed  as  the  highest  crime  known  to  the 
law  to  kill  a  judge  in  his  place.  No  heavier  blow  can  be  struck 
at  the  foundations  of  civil  liberty  and  social  order,  than  the  intro- 
duction, however  remotely,  -of  the  element  of  personal  insecurity 
among  the  considerations  by  which  a  judge  shall  regulate  his  judi- 
cial action.  The  delivery  of  a  challenge  Jo  any  one  within  the 
District  of  Columbia  is  an  indictable  offence,  under  the  laws  of 
the  United  States,  and,  morally  considered,  it  was  raised  to  a 
heinous  crime  by  the  relations  of  the  parties  in  this  case.  This 
is  a  matter  of  the  very  highest  professional  concern,  and  while 
we  would  not  advocate  anything  that  could  in  the  least  degree 
lessen  the  proper  independence  of  the  bar,  yet  the  perfect  inde- 
pendence of  the  judiciary  is  a  matter  of  far  greater  moment. 
We  cannot,  therefore,  avoid  the  expression  of  our  regret  that  so 
serious  a  matter  should  have  been  allowed  to  get  lost  in  a  maze 
of  side  issues  and  small  technicalities. 

It  is  due  to  Mr.  Bradley  to  say  that,  in  his  answer  to  the  rule 
in  the  Supreme  Court  of  the  District,  he  endeavors  to  explain 
that  the  letter  of  August  6th  was  not  a  challenge,  but  we  have 
not  been  able  to  see  the  force  of  his  explanation.  That  the  letter 
meant  a  challenge,  no  one,  having  the  least  knowledge  of  the 
English  language  as  used  for  the  purposes  of  hostile  encounters, 
can  entertain  a  moment's  doubt.  It  was  a  challenge,  and  was 
intended  to  be  so  understood,  and  it  is  puerile  emd  evasive  to  call 
it  anything  else. 

While,  however,  we  consider  Mr.  Bradley  to  have  been  most  in 
the  wrong,  yet  the  conduct  of  Judge  Fisher  is  liable  to  severe 
censure.  Mr.  Bradley's  account  of  the  first  difficulty,  on  July 
2d,  puts  the  judge  altogether  in  fault,  and  though  we  may  fairly 
assume  that  this  account  is  colored  by  the  passion  of  the  quarrel, 
yet  it  attributes  language  and  behavior  to  the  judge,  in  the  pre- 
sence of  Mr.  Phillips  and  other  gentlemen,  which,  being  uncon- 
tradicted, must  be  assumed  as  substantially  true.  A  man  who, 
under  any  provocation  of  mere  words,  calls  another  "  a  scoundrel 
and  a  coward,"  and  dares  him  to  "  step  out**  to  a  pugilistic  en- 
counter, lacks,  to  speak  mildly,  the  temper  which  qualifies  him 
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for  judicial  station.  The  truth  is,  and  it  is  quite  time  it  should 
be  plainly  spoken,  that  the  court,  whether  through  its  fault  or  its 
misfortune,  has  been  an  actor  in  several  scenes  which  have  im- 
paired public  confidence  in  it  as  a  judicial  tribunal.  We  have 
called  the  Surratt  trial  a  judicial  farce— it  was  a  farce,  but  of  that 
melancholy  kind  at  which  thoughtful  people  do  not  laugh ;  and 
the  disgust  which  was  felt  at  the  trial  of  Mary  Harris,  in  the 
same  court,  is  still  fresh  in  the  professional  mind. 

Trials  at  the  Old  Bailey,  or  The  Tombs,  and  kindred  courts, 
are  always  the  occasions  on  which  judicial  and  forensic  proprie- 
ties are  most  ignored,  but  it  is  particularly  unfortunate  when  a 
court  which  descends  to  the  Old  Bailey  style,  bears  a  title  so 
similar  to  that  of  the  great  tribunal  whose  reputation  is  of  na- 
tional importance.  We  hope  that  Congress  will  speedily  change 
the  name  of  the  Supreme  Court  of  the  District  of  Columbia,  so 
that  the  Supreme  Court  of  the  United  States,  already  menaced 
with  sufficient  dangers  of  its  own  in  the  perilous  field  of  legal 
politics,  shall  not  be  loaded  with  any  additional  burdens  of  popu- 
lar distrust.  J.  T.  M. 
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Supreme  Court  of  Penntylvania. 

LORIN  PALMER  v.  GEOROfi  S.  HARRIS. 

A  trade*mark  haTing  apon  it  a  false  stntenient  which  did  not,  and  could  not  pro- 
doce  anj  effect  upon  the  purchasers  of  the  article,  is  ucyertheless  so  tainted  by  the 
falsehood  that  equity  refuses  to  protect  it. 

A  trade>niark  for  a  brand  of  segars,  mannfartured  in  New  York,  hod  upon  it,  iu 
Spanish,  words,  which  interpreted  into  English,  mean  :  "  Factory  of  segars  from 
the  best  plantations  de  la  Vuelta  Abajo,  calle  del  Agua,  Habann."  Equity  re- 
faied,  on  the  ground  of  the  falsehood,  to  enjoin  a  printer  from  connterfcitipg  X\k 
derioe,  and  aupplying  the  trade  with  his  imitatiouft. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  of  Philadelphia,  which/ refused  to  grant  an  injunction  to 
restrain  Harris  from  counterfeiting  Palmer's  trade-mark. 

The  facts  were  that  Palmer,  a  dealer  in  segars,  designed  a  label 
for  a  particular  brand  which  he  manufactured,  and  which  had 
acquired  an  extensive  popularity  in  the  United   States  as  the 
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"Golden  Crown.**     The   label   contained   a  golden  crown  sur- 
roanded  by  a  green  wreath,  and  underneath  this  the  words, 

"  Fabriga  d£  Tabacos  be  las  mejores  Vegas, 

DE  LA  VUELTA  AbAJO, 

Calle  del  Agua,  No.  73,  Habana." 

Harris,  the  defendant,  printed  an  imitation  of  the  design,  con- 
taining the  same  words,  and  supplied  dealers  in  the  segar  trade 
with  the  counterfeits,  and  thus  enabled  them,  by  attaching  the 
imitation  to  their  own  segars,  to  avail  themselves  of  the  reputation 
which  Palmer  had  acquired,  and  deprive  him  of  the  exclusive 
use  and  benefit  of  his  trade-mark.  Palmer's  design  was  copy- 
righted under  the  Act  of  Congress,  February  3d  1831,  4  Stats. 
436,  §  1.  The  imitation  was  not  denied,  but  the  defence  was,  that 
the  segars  being  made  in  New  York,  the  label  contained  a  false 
and  fraudulent  representation,  which  equity  would  not  protect. 
The  court  below  dismissed  the  bill. 

James  Parsons^  for  the  appellant. — A  trade-mark  is  a  species 
of  property  [Bradley  v.  Norton^  33  Conn.  157),  and  entitled  to 
protection  [Colladay  v.  Baird,  4  Phila.  139;  Burnett  v.  Phalon^ 
11  Tiff.  (N.  Y.)  s.  c.  3  Tr.  App.  167),  by  injunction  against  one 
who  imitates  the  trade-mark  so  nearly  that  a  purchaser  might  be 
misled ;  a  substantial  similarity  is  sufficient :  Bradley  v.  Norton^ 
supra  ;  Coats  v.  Holbrooke  2  Sand.  Ch.  586,  and  cases  cited ;  Tay- 
lor V.  Carpenter,  Id.  603,  s.  c.  in  error  611 ;  Partridge  v.  Ifeuck, 
Id.  622 ;  Williams  v.  Johnson,  2  Bosw.  1 ;  Stokes  v.  Landgraff,  17 
Barb.  608 ;  Amoskeag  Manufacturing  Co.  v.  Spear ,  2  Sand.  S.  C. 
599 ;  Wolfe  v.  Gouland,  18  How.  Pr.  R. ;  Clark  v.  Clark,  25 
Barb.  76 ;  Brooklyn  White  Lead  Co,  v.  Masury,  Id.  416 ;  Walton 
v.  Crowley,  3  Blatch.  C.  C.  440. 

The  assertions  on  the  label  are  in  a  foreign  language,  and  the 
law  presumes,  until  the  contrary  is  proved,  that  they  were  not 
understood,  at  least  when  to  assume  that  the  statements  were 
comprehended  would  charge  the  person  who  uttered  them  with 
liability :  2  Starkie  on  Slander  52 ;  Cook  on  Defamation,  pp. 
14,  87. 

If  the  words  were  understood,  positive  knowledge  of  what  he 
was  buying  was  nevertheless  brought  home  to  every  purchaser, 
and  their  effect  neutralized  by,  1st.  Palmer's  public  declaration 
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that  lie  was  a  citizen  or  permanent  resident  of  the  United  States^ 
and  consequently  that  the  segars  which  he  manufactured  were  a 
domestic  product,  involved  in  taking  out  a  copyright  of  his 
design :  Ca%ey  v.  Collier,  56  Niles'  Reg.  262,  Judge  Betts,  1839 ; 
Keene  v.  Wheatley^  9  Am.  L.  R.  45,  Judge  Cadwalader,  1860. 

2d.  The  internal  revenue  and  customs  regulations.  The  in- 
ternal revenue  stamp  on  the  box  of  segars  states  the  kind,  quan- 
tity, date  of  inspection,  collection  district  they  are  manufactured 
in,  and  the  inspector's  name :  Act  of  Congress,  July  13th  1866 ; 
Boutwell's  Manual,  p.  51,  §  91.  And  the  law  imposes  upon  the 
purchaser,  under  a  penalty,  the  duty  of  ascertaining  that  the  in- 
spection has  been  made :  Id.  §  92. 

3d.  The  requirement,  which  excludes  the  possibility  of  mistake, 
that  imported  segars  must  be  inspected  and  stamped  before  re- 
moval from  public  store  or  bonded  warehouse :  Act  of  Congress, 
July  28th  1866,  Stats,  at  Large,  1865-6,  p.  328. 

The  assertions,  therefore,  are  innocent  in  the  effect  which  they 
produce  upon  the  public.  In  Edehten  v.  Vich  an  article  was 
described  as  "  patented,"  which  signified  that  it  was  protected  by 
a  patent,  though  the  patent  had,  in  fact,  expired.  Vice-Chancel- 
lor  Wood  drew  the  inference  that  the  dealers  in  the  trade  knew 
that  the  term  had  expired,  and  were  not  injured  by  the  falsehood ; 
he  did  not  enter  into  and  canvass  the  motive  which  induced  the 
plaintiff  to  assert  the  untruth :  11  Hare  78,  1853.  And  in  Bale 
T.  Smitlison,  the  plaintiff  put  upon  his  trade-mark  a  fictitious 
name  as  that  of  the  manufacturer  of  the  article.  The  court  de- 
cided that,  as  the  public  was  not  in  fact  deceived,  the  plaintiff  was 
entitled  to  their  protection :  12  Abbott  Pr.  R.  237.  Until  a  pur- 
chaser has  been  deceived,  no  act  has  been  done  which  gives  the 
law  a  pretext  to  interpose.  A  naked  intention  to  deceive  is  not  a 
ground  for  legal  action  of  any  kind — least  of  all  for  the  infliction 
of  a  penalty  or  forfeiture.  Intention  by  itself,  unembodied  in  an 
act,  does  not  come  within  the  purview  of  jurisprudence ;  it  is  only 
when  coupled  with  an  act  that  it  becomes  an  important  element  in 
determining  its  character :  2  AustiYi's  Jurisprudence  147 ;  Lord 
Mansfield,  R.  v.  Scofield,  Cald.  397 ;  R.  v.  Higgin%,  2  East  5 ; 
Lindley,  Juris,  xxx.,  2 ;  Smith  v.  Bowler,  Disney,  Rep.  520-26. 

Equity  lends  its  aid  to  make  a  legal  right  more  effectual :  Fa- 
rina V.  Silverhck,  6  De  G.  M.  &  G.  214 ;  s.  c.  39  E.  L.  &  E.  514, 
1856.     If  the  title  is  contested,  equity  suspends  its  aid  until  the 
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legal  right  is  established :  Pidding  v.  How^  8  Simons  477  ;  Singh, 
ton  V.  Bolton^  3  Doug.  293 ;  Perry  y.  Truefitt^  6  Beavan  66.  This  is 
the  practice ;  under  liberty  granted  by  Vice-Chancellor  Wigram, 
Modgers  v.  NowiU  was  tried  in  1848 :  5  M.  G.  &  So.  109. 

A  test  case  at  law  by  the  purchaser  against  the  proprietor  would 
require  a  false  representation  by  the  proprietor,  his  knowledge  of 
its  falsity,  ignorance  on  the  part  of  the  purchaser  that  the  repre- 
sentation was  false,  and  his  acting  upon  it  in  the  belief  that  it  was 
true,  and  injury  resulting  from  such  action  :  Sykes  v.  Sykes,  3  B. 
&  C.  641,  1824 ;  s.  c.  5  D.  &  R.  292 ;  Singleton  v.  Bolton^  »upra  ; 
Crayshaw  v.  Thompson^  4  M.  &  G.  357,  1842 ;  Rodgera  v.  Nowill, 
supra  ;  Behn  v.  Kemble^  7  C.  B.  N.  S.  260 ;  Eden  on  Injunction, 
by  Waterman,  25,  note  1, 

There  can  be  no  deception  until  somebody  is  deceived :  1  Starkie 
on  Evidence  374 ;  Adams's  Equity  176  and  note ;  Story's  Equity, 
§  191,  202-3 ;  Broom's  Maxims  358. 

When  the  legal  title  is  established  at  law,  as  in  Stewart  v.  Smith- 
son,  1  Hilt.  119,  equity  enforces  the  right :  Pale  v.  Smithson,  mpra ; 
which  is  vested,  and  can  be  forfeited  only  on  legal  ground.  It  is 
better  fortified  than  the  right  to  a  contract  which  equity  rescinds 
only  when  an  action  of  deceit  could  be  maintained  at  law :  Sug- 
den  on  Property,  in  H.  of  L.  597-8-9,  406-8,  64  L.  L.  398-9 ; 
Sugden  on  Vendors  180,  ch.  5,  §  111,  pi.  41 ;  204,  ch.  5,  §  5,  pi. 
3 ;  Fry  on  Specific  Performance,  ch.  xii.,  p.  191 ;  xiii.,  206,  L.  L. 
100. 

The  result  of  the  broad  proposition  that  a  false  statement  vitiates 
the  title  would  be,  1st.  To  forfeit  in  this  kind  of  property,  though 
in  no  other,  a  man's  title,  for  the  slightest  taint  of  fraud. 

2d.  To  give  the  benefit  of  this  penalty  to  a  confessed  pirate,  in 
spite  of  the  Act  March  8th  1855,  Pamph.  L.  514,  Purd.  Dig. 
1155. 

3d.  To  put  outside  the  pale  of  law  property  which  has  at  any 
time  been  falsely  represented  in  the  market,  and  thus  the  object 
of  law,  to  preserve  society  from  internal  disorganization,  is,  to  the 
extent  of  this  excluded  property,  frustrated. 

Theodore  Cuyler,  for  appellee. — Protection  is  asked  from  a  court 
of  equity  for  a  tradesman's  label  which  is  confessedly  false,  and 
both  calculated  and  intended  to  deceive  and  mislead  the  public. 

It  is  gravely  argued  that  this  label,  however  intended,  does  not 
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in  fact  deceive,  becaase  of  the  words  obscarely  printed  below, 
"Entered  according  to  the  Act  of  Congress.** 

So,  too,  it  is  said  the  law  requires  an  imported  article  to  have 
ifon  the  boxes  certain  marks  of  inspection,  the  absence  of  which 
from  these  boxes  shows  the  label  is  antrue,  and  prevents  it  from 
deceiving  the  parchaser. 

But  the  motive  is  still  present,  and  the  fact  too,  even  if  this  be 
80— -that  the  unwary  and  the  ignorant  are,  in  fact,  deceived  and 
intended  to  be  deceived. 

The  authorities  upon  this  question  are  very  clear  and  well 
settled. 

Mr.  Daniels,  speaking  of  trade-marks,  says :  "  With  respect  to 
these  cases,  it  may  lastly  be  observed,  that  the  remedy  given  in 
equity  is  discretionary,  and  will  be  withheld  if  there  has  been  any 
improper  conduct  on  the  part  of  the  plaintiff.  On  this  principle 
the  court  has  refused  to  grant  an  iiyunction,  in  the  first  instance, 
where  the  plaintiff  has  made  false  representations  to  the  public 
concerning  the  article  wiiich  he  seeks  to  protect:**  3  Daniel's  Gh. 
Practice,  p.  1755 ;  and  again,  p.  1754 :  "  He  cannot,  therefore, 
be  allowed  to  use  names,  marks,  letters,  or  other  indicia^  by  which 
he  may  induce  purchasers  to  believe  that  the  goods  which  he  is 
selling  are  the  manufacture  of  another  person.'* 

2  Story's  Eq.  §  951 ;  Perry  v.  Truefity  6  Beavan  66 ;  Millington 
V.  FoXy  3  M.  &  K.  338 ;  Clark  v.  FreemaUy  11  Beav.  112 ;  Hogg 
V.  Kirhy,  8  Ves.  226 ;  WalcoU  v.  Walker^  7  Id.  1 ;  Pidding  v. 
Hmo,  8  Simons  477. 

[Mr.  Justice  Read. — There  is  a  recent  case  decided  upon  this 
point  by  the  House  of  Lords,  which  has  not  been  mentioned,  Tlie 
Leather  Cloth  Co.  v.  American  Leather  Cloth  Co,y  11  H.  L.  523.] 

In  Fowle  v.  Spear^  7  Penna.  Law  Journal  176,  the  United  States 
Circuit  Court  refused  to  protect  by  injunction  the  manufacturers 
of  quack  medicines.  A  court  of  equity  will  not  protect  worthless 
articles,  or  countenance  fraud  or  immorality. 

ParsonSy  in  reply. — The  Leather  Cloth  Co,  v.  The  American 
Leather  Cloth  Co.j  cited  by  Mr.  Justice  Read,  was  decided  upon 
the  point  of  similarity ;  the  resemblance  was  not  suflSciently  close 
to  make  the  defendants'  stamp  a  colorable  imitation. 

There  is  no  doubt  that  courts  of  equity  refuse  to  protect  quack 
medicines  and  noxious  drugs  :    Woodruff  v.  Smith,  48  Barb.  438 ; 
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but  in  such  cases  no  attempt  is  or  could  be  made  to  anticipate  and 
counteract  the  evil  effect ;  the  antidote  does  not  accompany  the 
poison.  But  in  this  case  it  is  demonstrated  that  the  assertion 
never  in  a  single  instance  produced  any  effect. 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  J. — The  plaintiff,  according  to  the  statements  of 
his  bill,  is  the  manufacturer  of  a  cigar,  known  as  the  '^  Golden 
Crown,*'  and  he  has  devi0ed  a  trade-mark,  which  he  uses  in  its 
sale.  He  charges  that  the  defendant,  who  is  a  printer  by  trade, 
has  counterfeited  this  mark,  and  sells  copies  of  it  to  persons  en- 
gaged in  the  manufacture  and  sale  of  cigars,  by  whom  they  are 
used  to  his  damage.  The  answer  of  the  defendant  admits  these 
allegations ;  but  sets  up  as  a  ground  for  the  non-interference  of 
the  court,  that  the  articles  thus  sold  by  the  plaintiff  were  manu- 
factured in  the  city  of  New  York,  and  that  the  trade-mark  in 
question  contains  upon  it  the  declaration  that  they  are  the  pro- 
duct of  a  "factory  of  cigars  from  the  best  plantations  de  la 
Vuelta  Abajo,  Calle  del  Agua,  Habana."  The  case  having  been 
heard  on  bill  and  answer,  the  bill  was  dismissed  with  costs. 

The  maxim  which  is  generally  expressed,  "  He  who  comes  into 
equity  must  come  with  clean  hands,"  SnelFs  Principles  33,  but 
sometimes,  in  stronger  language,  "  He  that  hath  Committed 
iniquity  shall  not  have  equity,**  Francis'  Maxims  5,  has  been 
often  applied  to  bills  to  restrain  by  injunction  the  counterfeiting 
of  trade-marks.  The  ground  on  which  the  jurisdiction  of  equity 
in  such  cases  is  rested,  is  the  promotion  of  honesty  and  fair  deal- 
ing, because  no  one  has  a  right  to  sell  his  own  goods  as  the  goods 
of  another :  Croft  v.  2^ay,  7  Beavan  232.  "  It  is  perfectly  mani- 
fest," said  Lord  Lang  dale,  '^  that  to  do  this  is  a  fraud,  and  a 
very  gross  fraud."  It  is  plain  that  there  is  no  class  of  cases  to 
which  the  maxim  referred  to  can  be  more  properly  applied.  The 
party  who  attempts  to  deceive  the  public  by  the  use  of  a  trade- 
mark, which  contains  on  its  face  a  falsehood  as  to  the  place  where 
his  goods  are  manufactured,  in  order  to  have  the  benefit  of  the 
reputation  which  such  goods  have  acquired  in  the  market,  ig 
guilty  of  the  same  fraud  of  which  he  complains  in  the  defendant. 
He  certainly  can  have  no  claim  to  the  extraordijiary  interposition 
of  a  tribunal,  constituted  to  administer  equity,  for  the  .purpose 
of  securing  to  him  the  profits  arising  from  his  fraudulent  act. 
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Thus,  in  Pidding  v.  Haw^  Simons  477,  the  plaintiff  had  made  a 
new  8ort  of  mixed  tea  and  sold  it  under  the  name  of  "  Howqua's 
Mixture ;"  but  as  he  had  made  false  statements  as  to  the  teas  of 
which  his  mixture  was  composed,  and  as  to  the  mode  in  which 
they  were  procured,  the  court  refused  an  injunction ;  Vice-Chan- 
cellor  Shadwbll  remarking,  ^^it  is  a  clear  rule  laid  down  by 
courts  of  equity  not  to  extend  their  protection  to  a  person  whose 
case  is  not  founded  in  truth."     In  Flavel  v.  HarriBon^  10  Hare 
467,  an  injunction  was  refused,  when  an  article  was  sold  by  the 
name  of  Flavel's  Patent  Kitchener,  for  which  there  never  had 
been  a  patent.     In  Leather  Cloth  Company  v.  American  Leather 
Cloth  Company^  11  House  of  Lords  Cases  583,  though  decided 
on  the  ground  that  the  mark  used  by  the  defendants  was  substan* 
tially  different  from  that  of  the  plaintiffs,  yet  it  may  be  fairly 
inferred  from  all  the  opinions  that,  if  necessary,  the  decree  of 
Lord  Chancellor  Westbury  would  have  been  affirmed  on   the 
broader  ground.     Thus,  a  company  which  had  gained  reputation 
by  a  particular   manufacture,  on  discontinuing  thetr  business, 
transferred  their  stamp  or  trade-marir,  which  indicated  them  as 
the  manufacturers,  to  other  parties ;  and  it  was  the  opinion  ex- 
pressed that  such  assignees  would  not  be  protected  in  equity  in 
the  use  of  that  mark   on   goods  manufactured  by  themselves. 
"  So,"  said  Lord  Cranworth,  "  in  the  cases  of  bottles  or  casks 
of  wine  stamped  as  being  the  growth  of  a  celebrated  vineyard,  or 
cheese  marked  as  the  produce  of  a  famous  dairy,  or  of  hops 
stamped  as  coming  from  a  well-known  hop-garden  in  Kent  or 
Surrey,  no  protection  would  be  given  to  the  sellers  of  such  goods, 
if  they  were  not  really  the  produce  of  the  place  from  which  they 
purported  to  come."     It  is  contended,  however,  that  this  case  is 
different,   because  there  were  marks  or  words  used  with  these 
labels  inconsistent  with  the  idea  that  they  were  held  forth  as 
manufactured  in   Havana.     On  the  label  is  printed,  '^  Entered 
according  to  Act  of  Congress,  A.  d.  1858,  by  Lorin  Palmer,  in 
the  Clerk's  Office  of  the  Southern  District  of  New  York."   Apart 
from  the  fact  that  this  is  in  such  very  small  type,  and  so  abbre- 
viated, that  it  would  probably  escape  the  observation  of  every  one 
whose  attention  was  not  specially  directed  to  it,  a  circumstance 
which  rather  strengthens  the  evidence  of  an  intention  to  mislead 
the  public,  what  is  there  in  the  fact  that  the  design  or  engraving 
had  been  copyrighted  in  the  United  States,  inconsistent  with  the 
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declaration  that  the  cigars,  contained  in  the  box,  were  manafao- 
tured  in  Havana  of  Cuban  tobacco  ?  Bat,  again,  it  is  said  that 
the  United  States  internal  revenue  stamp  would  at  once  unde- 
ceive the  purchaser,  there  being  a  difference  between  the  stamp 
used  for  articles  imported  and  for  those  of  domestic  manufacture. 
Few  persons  would  stop  to  notice  this  difference ;  and  besides,  a« 
it  is  alleged,  the  trade-mark  is  pasted  on  the  inside  of  the  lid,  and 
when  the  box  is  open  for  the  purpose  of  retailing,  the  trade-mark 
is  brought  directly  in  the  view  of  persons  wishing  to  purchase, 
and  the  revenue  stamp  is  not  seen  unless  the  lid  is  turned  down, 
and  the  box  examined  on  the  outside.  It  is  contended,  further, 
that  the  falsehood  is  in  a  foreign  language,  of  which  it  is  to  be 
presumed  that  the  plaintiff's  customers  are  ignorant.  Yet  there 
is  certainly  enough  to  convey  to  every  one,  who  can  read,  that 
the  cigars  are  from  '^Havana."  It  is  true,  that  when  a  slander 
is  uttered  in  a  foreign  tongue  it  is  necessary,  in  an  action  for 
damage,  to  prove  that  the  hearers  understood  the  language ;  for 
it  will  not  be  presumed  that,  being  ignorant  of  the  meaning  of  the 
words,  they  afterwards  repeated  them  to  those  who  understood 
them :  2  Starkie  on  Slander  52 ;  but  there  is  no  such  rule  in  an 
action  for  a  libel  in  a  foreign  language,  for  litera  scripta  manet ; 
that  may  be  read  and  explained  by  those  who  do,  to  those  who  do 
not  understand  it.  The  case  of  a  written  or  printed  libel  has  a 
much  closer  analogy  to  the  point  before  us  than  that  of  spoken 
slander.  But  above  all  this,  it  is  not  necessary  that  any  one  per- 
son has  been  actually  deceived  or  defrauded ;  it  is  enough  that  it 
is  a  misrepresentation,  calculated  to  have  that  effect  on  the  un- 
wary and  unsuspicious. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the 
appellant. 

The  right  to  a  trade-mark  was  rccog-  great  benefit  and  profit ;    and  that  he 

nised  at  an  early  perioU  in  the  English  used  to  set  his  mark  to  his  cloth  whereby 

law.     In  Southern  y.  Hmo^   decided  in  it  should  be  known  to  be  his  cloth  ;  and 

the   1 5th  year  of  James  I.,  Mr.  Justice  another  clothier  percciring  it,  used  tho 

DoDBRiuoB  cited  a  case  in  the  time  of  same  mark  to  his  ill-made  cloth  on  par- 

Queen  Elizabeth,  which  he  thus  stated :  pose  to  deceive  him  ;  and  it  was  resolved 

**•  An  action  upon  the  case  was  brought  in  that  the  action  did  well  lie :"  Popham 

the  Common  Pleas  by  a  clothier,— that,  143-4.     The   different  versions   of  this 

wlicreas  he  had  gaine<l  great  reputation  case  are  compared  in  a  note  at  the  foot 

for  his  making  of  his  cloth,  by  reason  of  page  SS8  of  4  M.  &  Q.'s  Reports, 

whereof  he  had  great  utterance,  to  his  It  is  only,  however,  within  a  oompani- 
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tirely  recent  period  that  the  emplojment  were  deceived.     The  meaning  of   the 

of  trade-marks  has  become  a  general  phrase  might  be  thus  rendered :   It  is 

nstge.  And  this  increase  in  the  employ-  unnecessary  that  any  person  has  been 

meat  of  them  has,  without  doubt,  arisen  deceiyed  or  defrauded  by  the  misrepre- 

ijpom  the  new  use  to  which  trade-marks  sentation,  it  is  enough  that  there  was  an 

«re  at  present  applied.    They  no  longer  intention  to  deceive,  though  it  be  de-v 

serre  simply  to  identify  the  article  upon  monstrated  that  the  intention  was  never 

which  they  are  t>laced ;  they  also  serve  executed,  but  always  remained  a  bare 

u  advertisements ;  and  it  is  the  facility  notion.  This  is  a  broad  proposition  which 

with  which  they  can  be  used  as  a  medium  deserves  consideration, 

to  advertise  and  bring  the  article  into  It  must  be  borne  in  mind  .that  the 

notoriety,  that  causes  them  to  come  into  proprietor  of  the  trade-mark  has  a  vested 

iacfa  general  vogue.  right  of  property  at  law,  and  can  assert 

It  is  remarkable,  in  view  of  this  popu-  his  legal  title  against  any  invader  upon 

Ur characteristic  which  trade-marks  have  bis  domain.     No  counterfeiter  or  pirate 

acquired,  that  Palmer  v.  Harris  should  can  contest  his  title  on  the  ground  of  its 

be  the  first  case  of  the  kind  decided  by  being  a  fraud  upon  the  public  ;  the  only 

the  Supreme   Court  of   Pennsylvania,  person  who  is  permitted  at  law  to  raise 

which  has,  aa  yet,  been  published.  ^^is  objection  is  the  purchaser  who  has 

L  As  the  report  of  the  principal  case,  been  deceived,  and  he  can  recover  dam- 
taken  with  the  opinion  delivered  in  it,  ages  only  to  the  amount  he  has  actually 
tuuishes  a  full  r6sum6  of  the  points  suffered  in  consequence  of  the  deception, 
trhich  were  presented  for  adjudication,  The  anomaly  is  then  presented  of  a  pcr- 
aad  were  decided  by  the  court,  it  is  un-  ^oct  legal  title,  which  might,  under  the 
necessary  to  recapitulate  them.  Espe-  PennsylvaniaStatuteof  March  8th  1855, 
dally  is  this  the  case  when  every  posi-  bo  asserted  for  the  purpose  of  putting 
tioQ  which  was  taken  to  parry  the  appli-  the  counterfeiter  in  prison,  and  subject- 
cation  of  the  general  principle  to  the  >Dg  bim  to  a  heavy  fine  in  addition, 
particular  facts  in  hand,  was  effectually  being  forfeited  in  a  court  of  equity  for 
tanied  by  the  breadth  of  the  proposition  ^®  benefit  of  the  counterfeiter, 
which  was  enunciated.  The  eminent  The  Roman  maxim,  Boni  JudiciM 
jadgc  thus  snms  up  the  doctrine  in  the  ompliare  jarisdictionemy  has  certainly 
last  sentence  of  his  opinion:  **But  been  acted  upon  persistently  in  this  class 
•bove  all  this  it  is  not  necessary  that  of  cases.  The  chancellors  originally 
any  person  has  been  actually  deceived  did  not  presume  to  decide  upon  the 
ur  defrauded ;  it  is  enough  that  it  is  a  validity  of  the  title ;  they  referred  that 
misrepresentation  calculated  to  have  that  question  to  the  courts  of  law,  and  during 
effect  on  the  unwary  and  unsuspicious."  the  interval  whilst  awaiting  a  dctermi- 
The  word  *^  calculated"  in  this  sentence  nation  they  suspended  their  action, 
thus  taken  out  of  its  context,  is  ambig-  This  was  the  origin  of  the  jurisdiction 
nous,  but  restored  to  its  place  in  the  which  now  overshadows  the  law.  Mr. 
opinion,  it  means,  if  it  is  to  have  any  Justice  Hilton,  in  an  interesting  his- 
tbrce  whatever,  that  the  party  designed  torical  review  of  the  authorities,  has 
to  misrepresent,  and  that  it  is  entirely  traced  the  development  of  this  trunk  of 
immaterial  whether  that  design  was  equity  jurisdiction  back  to  its  original 
i^roatrated  or  carried  into  effect.  Though  bulb,  and  tried,  though  in  vain,  to 
it remam  a  naked  intention,  never  exe-  arrest  its  future  expansion:  Dale  v. 
•uted,  the  penalty  is  the  same  as  if  the  Smithson,  12  Abb.  Pr.  K.  237. 
"lesign  were  realized,  and  a  purchaser  Lord  WESTBuar,  who  is  not  content 

Vou  xvn.— 10 


146  PALMER  t.  HARRIS. 

to  judge  men'fl  conduct,  but  must  needs  of  law  or  equity.     In  Morgan  r.  J/e- 

pass  sentence  upon  the  motires  which  Adam,  the  plaintiffs  applied  the  term 

they  entertain  but  do  not  act  upon,  is  patent  to  crucibles  which  had  never  beea 

the  champion  for  immaculate    purity,  patented.    In  delivering  the  opinion  he 

He  says :  "  Where  any  symbol  or  label,  justifies    his    decision    in    JSdeisten  v. 

claimed  as   a  trade-mark,    is  so  con-  Vick,  saying:  ** Where  a  person  nscs 

structed  or  worded  as  to  make  or  con-  the  term  '  patent'  in  a  manner  which  is 

tain  a  distinct  assertion  which  is  false,  I  innocent, — by  which  I  do  not  mean  ia- 

think  no  property  can  be  claimed  in  it ;  nocent  in  the  inmost  recesses  of  his 

or,  in  other  words,  the  right  to  the  ex-  mind  (for,  of  course,  I  cannot  consider 

elusive  use  of  it  cannot  be  protected,  whether  or  not  these  gentlemen  supposed 

The  sale  of  the  article  stamped  with  a .  they  had  a  patent  when   in  truth  they 

false  statement  is  pro  tonto  an  imposition  had  none  at  all),  bat  innocent  in  the 

upon  the  public ;  and,  therefore,  in  the  effect  it  may  produce  upon  ^e  public  ;— 

case  supposed,  the  plaintiff  and^the  de-  what  the  court  must  consider  is  this, 

ttendant  would  be  both  in  pari  delicto,^*  how  far  in  protecting  him  in  assuming  a 

To  the  objection  that  any  buyer  of  ordi-  title  which  he  has  no  right  to  assume, 

nary  discernment  would  perceive  the  the  public  are  likely  to  be  deceived.'* 

falsehood,  and  therefore  would  not  be  He  very  properly  refuses  to  draw  the 

deceived  by  the  statement,  he  replied :  inference  of  fact  that  no  one  was  de- 

<*  I  cannot  receive  it  as  a  rule  either  of  ceived,  and  states  the  reason  which  dis- 

morality  or  equity  that  the  plaintiffs  are  criminates  the  case  from  Eddsten  v.  Vicky 

not  answerable  for  a  falsehood  because  where  he  did  draw  the  inference  offset: 

it  may  be  so  gross  and  palpable  that  no  «I  cannot  assume    in    the    plaintiffs' 

one  is  likely  to  be  deceived  by  it.    If  favor  that  everybody  who  bought  these 

there  is  a  wilfully  false  statement,  I  will  articles  must  be  taken  to    have  such 

nut  stop  to  inquire  whether  it  was  too  knowledge  of  the  trade  that  he  would 

gross  to  mislead."    And  he  accordingly  know  at  once  that  there  never  had  been 

held  that  the  plaintiffs,  who  had  bought  an  English  patent  respecting  it,  because, 

out  the  Crockett  International  Leather  if  that  is  so,  why  was  that  term  ever 

Cloth  Company  and  had  made  use  of  adopted  at  all  ?"  36  L.  J.  B.  Ch.  (1867) 

their  stamps  which  reasserted  the  names  228.     The  position  taken  by  the  present 

of  the  original  manufacturers,  the  place  Lord  Chancellor  accords  with   the  re- 

of  their  manufactory,  and  asserted  the  ceived  opinion  that  neither  courts  of  law 

facts  which  were  untrue,  that  the  cloth  nor  of  equity  are  courts  of  casuistry, 

wastanncd,  and  the  process  by  which  this  This  has  heretofore  been  considered  a 

was  done  had  been  patented,  could  not  fundamental  principle  of  jurisprudence, 

prevent  the  defendants  from  using  the  and  Austin,  a  great  authority  on  the 

same  trade-mark,  as  the  plaintiffs  were  abstract  and  elemental  principles  of  law, 

condemned  by  the  principles  to  which  states  the  proposition  with  his  accns- 

they  appealed :    The  Leather  Cloth  Co.  tomed  strength  and  clearness  :  *'  Inten- 

{Limited)  v.  The  American  Leather  Cloth  tion  is  not  of  Use!/  wrong,  or  breach  of 

Co,  (Limited),  33  L.  J.  R.  (1864)  199.  duty  or  obligation,  nor  does  it  of  ittelf 

The  present  Lord  Chancellor,  Hath-  place  the  party  in  the  predicament  of 

EBLY,  takes  the  view  that  motives  or  guilt  or  impatability.    In  order  that  the 

intentions,  unless  they  are  incorporated  party  may  be  placed  in  that  predicament 

in  an  act  and  thereby  produce  an  effect  his  intention    *    *    must  be  referred 

upon  somebody  to  his  detriment,  do  not  to  an  act,  forbearance  or  omission  of 

come  within  the  vision  either  of  a  court  which  it  is  the  cause:'*  2  Jurisprudence 
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147.    Tt  has  been  the  constant  boast  of  until  the  law  had  pronounced  a  decision, 

English  and  American  lawyers  that  our  and  then   it  lent  its  aid  to  make  the 

syBtem  of  law  did  not  attempt  to  judge  legal  right  more  effectual, 
the  conscience   of  mankind,  and  this        It  is  true  that  slighter  gpronnds  will 

abstention  was  vaunted  as  an  indication  more  a  court  of  equity  to  refuse  to  carry 

of  our    adrance  in  intelligence.    The  out,  than  will  induce  them  to  set  aside 

endearon  of  the  church,  dming  the  mid-  a  contract.     And  as  they  decline  to  for- 

die  ages,  to  rednee  the  impulses  of  the  mnlarize  the  reasons  of  their  non-action 

cODseienoe  to  a  set  of  formulas,  resulted  in  the  case  of  a  request  to  enforce  the 

la  sQch  a  perrersioD  of  reason  and  jus-  specific  performance  of  a  contract,  it  is 

tioe  that  the  world  abandoned  the  delu-  unsettled  what  range  of  considerations 

lire  scheme.     Coald  Chief  Justice  Gib-  they  take  into  view  ;  though  it  is  gener- 

lox  return  to  his  illnstrions  seat,  how  ally  asserted  that  they  limit  their  atten- 

fttrtled  would  he  be  at  the  orerthrow  of  tion  to  the  mutual  rights  of  the  two 

what  he  considered  the  grand  charac-  parties  before  them.     If  this  be  the  ex- 

teristic  of  his  farorite  science,  the  prao-  tent  of  their  vision,  the  administration 

tieal  wisdom  which  judges  men  by  their  of  substantial  justice  between  the  parties 

sctions  and  not  by  their  thoughts  I  can  certainly  excite  no  animadversion. 

This  question  becomes  more  important  nor  can  it  furnish  a  parallel  for  the  for- 

in  consequence  of  the  habit,  which  is  fciture  of  a  legal  right  whidi  no  one 

now  very  general,  of  using  the  trade-  injured  has  contested,  and  on  the  hypo- 

Btrk  as  a  medium  of  advertisement,  thesis  assumed  by  the  learned  judge,  if 

Ite  primary  object  is  to  identify  the  arti-  not  proven  by  the  facts,  no  one  is  in  the 

de ;  to  indicate  where,  by  whom,  and  at  position  to  contest,  as  no  one  could  be 

what  manofiactory  it  was  manufactured,  injured. 

Bat  its  secondary  purpose  is  to  declare        II.  The  learned  judge  who  delivered 

ia  an  annoonoement,  which  is  published  the  opinion  of  the  court,   placed    the 

on  the  trade-mark,  the  character  of  the  jurisdiction  of  equity  upon  the  ground 

article.     It  is  the  peculiar  hardship  of  of  fraud.      His    language    is :    **  The 

the  decision   rendered  in  the  principal  ground  on  which   the   jurisdiction    of 

case  to  forfeit  the  established  and  vested  equity,  in  such  cases,  is  rested,  is  the 

right  to  a  trade-mark  for  the  slightest  promotioif  of  honesty  and  fair  dealing,  - 

misrepresentation.     Such  severity  is  not  because  no  one  has  a  right  to  sell  his 

enforced  in  any  other  branch  of  equity ;  own  goods   as  the  goods   of  another : 

on  the  contrary,  in  the  case  which  fur-  Croft  v.  Day,  7  Beavan   232.      *It  is 

Bishes  the  closest  analogy  to  the  forfei-  perfectly  manifest,*   said   Lord   Lang- 

tnie  of  a  trade-mark,  the  rescission  of  a  dalk,  •  that  to  do  this  is  a  fraud,  and  a 

contract,   equity  refuses  to    deprive  a  verygross  fraud.' **    This  was,  perhaps, 

party  of  his  contract  unless  a  case  has  the  received  opinion  in  the  time  of  Lord 

been  made  out  upon  which  an  action  of  Lahodalb,  but  it  has  long  since  been 

deceit   could    be    maintained    at    law.  exploded.     Lord  Crakwobth,  in  1856, 

This,  it  will  be  observed,  is  the  rescission  stated  the  ground  to  be  the  inadequacy 

of  a  contract  for  the  benefit  of  the  party  of  the  legal  remedies,  and  the  duty  of 

who  has  been  deceived,  and  yet,  even  equity  to  administer  preventive  justice 

between  the  parties,  equity  requires  a  in  order  to  make  more  effectual  the  legal 

legal  ground  for  the  destruction  of  the  right :  Farina  v.  Silrerlock^  supra.  This 

legal  title.     This  is  consonant  with  the  dictum  of  Lord   Langdalk  was  cited 

original  doctrine  of  equity  in  regard  to  with  approval  by  the  Vicc-Chancellor 

tnde-marks ;    it   suspended   its    action  who  originally  heard   the  case  of  the. 
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Leather  Cloth  CompAnr,  and  this  resos-  the  public  is  no  git>and  for  coming^  to 
citation  led  Lord  Westburt  to  exert  this  court.    It  is  indeed  true  that  unless 
his   strength  and   put  an   end  to    the  the  mark  used  by  the  defendant  be  ap- 
theory.     His   demonstration  is  such  a  plied  by  him  to  goods  of  the  same  kind 
neat  piece  of  reasoning  that  it  deseryes  as  the  goods  of  the  plaintiff,  and  it  is  in 
to  be  known,  independent  of  the  impor*  itself  such  that  it  might  be,  and  was, 
tant  principle  which  it  establishes.     He  mistaken  in  the  market  for  the  trade- 
says  :    *<  First,  the  goods  of  one  man  mark  of  the  plaihtiff,  this  court  will  not 
may  be  sold  as  the  goods  of  another  interfere,  because  there  is  no  inrasion  of 
without  giving  to  that  other  person  a  the  plaintiff's  right ;  and  thus  the  mistake 
right  to  complain,  unless  he  sustains  or  of  the  buyers  in  the  market,  under  which 
is  likely  to  sustain  from  the  wrongful  act  they,  in  fact,  take  the  defendant's  goods 
some  pecuniary  loss  or  damage.    Thus,  as  the  goods  of  the  plaintiff,  that  is  to  say, 
in  the  case  of  dark  y.   Freeman,  1 1  imposition  upon  the  public,  becomes  the 
Bcav.  lis,  the  eminent  physician.  Sir  test  of  the  property  in  that  trade>mark 
James  Clark,  applied  for  an  injunction  having  been  invaded  and  injured,  but  it 
to  restrain  a  chemist  from  publishing  is  not  the  ground  on  which  the  court 
and  selling  a  quack  medicine  under  the  rests  its  jurisdiction, 
name  of  *  Sir  James  Clarke's  Consnmp-        *^The  representation  which  the  de- 
tion  Pills  ;*  but  the  court  refused  to  in-  fendant  is  supposed  to  make,  that  his 
terfere  because  it  did  not  appear  that  Sir  goods  are  the  goods  of  another  person, 
James  Clarke  had  sustained  any  pecuniary  is  not  actually  made  otherwise  than  by 
injury.     Secondly,  it  is  not  requisite  for  his  appropriating  and  using  the  trade- 
the  exercise  of  the  jurisdiction  that  there  mark  which  such  other  person  has  the 
should  be  fraud  or  imposition  practised  exclusive  right  to  use  in  connection  with 
by  the  defendant  at  all.     The  court  will  the  sale  of  some  commodities  ;  and  if 
grant  relief  although  the  defendant  has  the  plaintiff  has  an  exclusive  right  so  to 
no  intention  of  selling  his  o>vn  goods  as  use  any  particular  mark  or  symbol,  it 
the  goods  of  the  plaintiff,  or  of  practis-  becomes  his  property  for  the  purposes 
ing  any  fraud  either  on  the  plaintiff  or  of  such  application,  and  the  act  of  the 
the  public.    If  the  defendant  adopts  a  defendant  is  a  violation  of  such  right  of 
mark  in  ignorance  of  the  plaintiff's  ex-  property,  corresponding  with  the  piracy 
elusive  right  to  it,  and  without  knowing  of  copyright  or  the  infringement   of  a 
that  the  s)Tnbols  or  words  so  adopted  patent.     I  cannot,  therefore,  assent  to 
and  used  are  current  as  a  trade-mark  in  the  dictum  that  there  is  no  property  in  a 
the  market,  his  act,  though  innocently  trade-mark.    It  is  correct  to  say  that 
done,  will  be  a  sufficient  ground  for  the  there  is  no  exclusive  ownership  of  the 
interference  of  a  court,  as  is  plain  from  symbols  which  constitute  a  trade-mark 
the  decision  of  Lord  Cottenham  in  the  apart  from  the  use  or  application  of  them, 
case  of  Millington  v.  Fox,  to  which  I  but  the  word  *  trade-mark*  is  the  dcsig. 
entirely  assent,  and  from  the  learned  nation  of  marks  or  symbols  when  ap- 
Vice-Chancellor's  own  opinion   in   the  plied  to  a  vendible  commodity,  and  the 
case  of  Welch  y.  Knott,  4  Kay  &  J.  747,  exclusive  right  to  make   such   user  or 
751.     Imposition  upon  the  public,  occa-  application  is  rightly  called  property, 
sioned  by  one  man  selling  his  goods  as         "  The  true  principle,  therefore,  seems 
the  goods  of   another,   cannot  be   the  to  be,  that  the  jurisdiction  of  the  court 
ground  of  private  action  or  suit.     In  the  in  the  protection  given  to  trade-marks 
langusge  of  Lord  Thublow,  in  Webster  rests  upon  property,  and  that  the  court 
y.  WsbsteTf  .0  Swanst.  490  n.,  fraud  upon  interferes  by  injunction  because  that  is 
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the  only  mode  by  which  such  property  Millinffton  r.  Fox  is  so  well  estab- 
can  be  effectually  protected.  The  same  lished  that  a  compromise  with  the  pro* 
thint:^  are  necessary  to  constitute  a  title  prietor  of  a  trade-mark  by  a  brick- 
to  relief  in  equity  in  the  case  of  the  in-  maker  who  had  used  it  unwittingly  at 
triDgement  of  the  right  to  a  trade-mark  the  instance  of  a  customer,  was  con- 
as  in  the  case  of  the  violation  of  any  sidered  the  settlement  of  a  legal  lia- 
ocber  right  of  property.  First,  the  bility,  and  the  customer  was  compelled 
piaintiflr  most  prove  that  he  has  an  ex-  to  reimburse  him  the  amount  of  his  ex- 
clusive right  to  use  some  particular  mark  penditure :  Dixon  v.  Fatocua,  3  £.  &  £. 
or    symbol    in    connection   with    some  (1861)  537. 

manufttcture    or  vendible    commodity  ;  Had  the  learned  judge  in  ihe  principal 

ao<I  secondly,  that  this  mark  or  symbol  case  viewed  the  trade-mark  as  a  right 

has  been  adopted  or  is  used  by  the  de-  of  property,  it  may  be  doubted  whether 

fendant  so  as  to  prejudice  the  plaintiff's  he  would  have  been  prepared  to  go  the 

casiom  and  injure  him  in  his  trade  or  length  which  Lord   Wests uht   went, 

k^ine^s:"  33  L.  J.  R.  Ch.  (1864)  199;  and  forfeit  the  title  on  purely  moral 

Hall  v.   Barrows^   33  L.  J.  R.  (1864)  grounds.                                         J.  P. 
m,  207-8. 


Supreme  Court  of  Vermmit — General  Term^  Nov.  1868. 

DANIELS  V.  NELSON. 

The  doctrine  of  fraud  in  law  as  applicable  to  change  of  title  in  personal  property 
without  change  of  possession  is  merely  a  kind  of  rule  of  evidence  prescribing  what 
facts  proved  shall  be  held  to  conclusively  show  the  existence  of  fraud,  and  thus 
creating  a  kind  of  estoppel  in  pais. 

The  rule  rests  upon  grounds  of  policy  only,  and  its  application  has  been  limited 
to  creditors  and  bond  fide,  purchasers.  It  does  not  apply  in  favor  of  a  state  or 
ctmniy  levying  a  tax. 

Therefore,  a  chattel  belonging  to  A.  cannot  be  levied  upon  for  a  tax  due  by  B., 
although  it  formerly  belonged  to  B.  and  still  remains  in  his  possession. 

This  was  replevin  of  a  mare  that  was  distrained  by  the  defend- 
ant on  a  tax- warrant  for  a  poll-tax  against  the  plaintiff's  father, 
that  being  the  only  tax  against  him.  The  County  Court  found 
the  legal  title  to  the  property  to  be  in  the  plaintiff,  as  between 
him  and  his  father,  by  a  contract  made  in  good  faith,  and  not 
fraudulent  in  fact.  But  the  court  further  found  and  held  that 
the  ostensible  ownership  and  possession  were  so  far  in  the  father 
w  to  render  the  mare  subject  to  levy  for  the  tax,  even  if  she 
would  not  have  been  if  the  plaintiff  had  taken  and  kept  the  ex- 
clusive possession  and  claim  of  title  in  himself. 
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Seaih  ^  Reed^  for  plaintiff. 
JRedjield  and  QUason^  for  defendant. 

Opinion  delivered  by 

Barrett,  J. — The  question  is  directly  presented,  whether 
the  doctrine  of  fraud  in  law  is  applicable  in  this  case,  so  as  to 
subject  the  property  to  the  levy  made.  The  several  English 
statutes,  the  substance  and  spirit  of  which  are  embraced  in  our 
own,  on  the  subject  of  fraudulent  conveyances,  are  designed  to 
protect  creditors  and  bond  fide  purchasers ;  and  the  frauds  w  hich 
gives  occasion  for  those  statutes,  looks  exclusively  to  such  creditors 
and  purchasers ;  and,  moreover,  they  contemplate  actual  fraud, 
both  in  intent  and  act.  The  doctrine,  persistently  adhered  to 
in  Vermont,  of  fraud  in  law^  does  not  give  any  additional  scope 
either  to  the  statutory  or  common-law  operation  of  fraud.  That 
doctrine  works  in  subordination  to  such  law,  and  adopts  a  par- 
ticular mode  of  determining  the  existence  of  the  vitiating  fraud 
in  the  given  case.  In  a  sense,  it  propounds  a  kind  of  rule  of  evi- 
dence, prescribing  what  facts  proved  shall  be  held  to  show  the 
existence  of  such  fraud.  It  says  to  the  party — Prove  that  there 
was  no  visible  change  of  substantial,  exclusive  possession  from 
the  vendor  to  the  vendee,  and  the  fraud  required  by  the  law  to 
invalidate  the  sale  as  against  creditors  and  bond  fide  purchasers 
will  be  established. 

In  many  of  the  states,  and,  at  some  periods,  in  England,  the 
lack  of  such  change  of  possession  has  not  been  allowed  to  have 
such  conclusive  effect ;  but  has  constituted  matter  of  circumstan- 
tial evidence  bearing  on  the  question  of  actual  fraud.  The  con- 
clusive effect  of  that  fact  in  this,  and  some  other  of  the  states, 
has  been  allowed  and  adopted  as  matter,  and  on  the  ground,  of 
policy.  When  the  ground  and  reason  of  that  policy  is  considered, 
the  proper  extent  of  the  application  and  operation  of  the  doctrine 
itself  will  be  seen. 

Possession — the  holding  and  using  of  an  article  of  property  in 
the  manner  of  an  owner — is  a  strongly  evincive  badge  of  owner- 
ship ;  and  when  it  continues  to  be  exercised  upon  property  by  the 
person  who  had  in  fact  before  owned  it,  the  public  and  individuals 
would  be  warranted  in  presuming  that  such  ownership  was  con- 
tinuing, and  in  acting  accordingly,  without  making  inquiry.  In- 
deed, very  few  persons  would  think  of  making  inquiry  as  to  a 
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change  of  tUUy  unless  some  apparent  change  in  the  possession  and 
use  of  the  property  had  occurred. 

The  ownership  of  property  being  a  leading  ground  and  induce- 
ment for  credit,  as  well  as  for  confidence,  in  dealing  with  and 
trading  for  it,  in  order  to  preclude  the  continued  possession  of 
property  from  inducing  an  unfounded  credit,  or  leading  to  a  fal- 
lacious confid^ice  in  making  a  purchase,  the  law  adopts  a  kind 
of  conclusive  estoppel  in  paity  in  favor  of  creditors  and  borui  fide 
purchasers  of  the  former  owner,  his  continuing  in  the  possession 
and  use  in  a  manner  consistent  with  his  continuing  still  to  be  the 
owner  of  it. 

It  does  this  in  order,  at  once  and  entirely,  to  relieve  the  subject 
of  the  continued  possession  of  property  by  the  former  owner,  as  a 
ground  of  credit  and  confidence,  from  the  embarrassment  that 
would  be  likely  to,  and  often  does,  result  from  having  to  settle 
occult  questions  as  to  the  real  character  of  transactions  between 
the  parties  to  the  pretended  transfer  of  title,  when  not  accom- 
panied by  a  corresponding  change  of  possession. 

In  this  view  it  may  be  regarded  as  a  kind  of  rule  of  title  and 
assurance  in  the  pretended  vendee.  The  propriety  of  the  rule  is 
well  justified  by  commercial,  as  well  as  by  judicial,  experience ; 
and  we  may  properly  continue  to  abide  by  it,  as  intimated  by 
Judge  Mattocks,  in  Farmwarth  v.  Shepardy  6  Vt.  Rep.  521, 
notwithstanding  the  doubt  expressed  by  Chancellor  Kent  in 
his  Commentaries,  Vol.  2,  p.  526  (ed.  of  1840),  in  noting  with 
commendation  that  intimation. 

Now  it  is  obvious  that  the  policy  and  final  cause  of  the  rule 
cannot  be  predicated  of  the  case  in  hand.  The  party  to  which 
the  tax  is  owing  is  not  a  creditor.  The  state,  the  town,  the  school 
district,  do  not  give  credit  by  way  of  trust  and  confidence.  They 
make  an  authoritative  and  arbitrary  exaction,  and  are  armed  with 
all  the  power  of  the  state  for  its  enforcement  out  of  any,  and  all, 
of  the  property  of  the  party  taxed,  extending  even  to  the  entice- 
ment of  the  prison  walls,  in  lack  of  the  property  whereof  to  get 
satisfaction.  In  Johnson  v.  Howard  and  Trustee  (Orange  Co., 
March  Term  1868),  it  was  held  that  town  taxes  could  not  be 
deducted  in  diminution  of  the  liability  of  the  town  as  trustee  of 
the  defendant,  under  sec.  52,  ch.  34,  Gen.  Stat. 

In  the '  present  case,  as  before  remarked,  the  tax  was  not  on 
account  of  any  property.     It  was  only  a  poll-tax ;  that  fact  itself 


162  DANIELS  V,  NELSON. 

indicating  it  to  be  likely  enough  that,  not  property,  but  only  the 
person  of  the  party  taxed,  might  be  reached  by  warrant  for  its 
compulsory  collection. 

The  view  we  take  of  the  subject,  in  its  reasons,  as  developed  in 
its  history,  is  fully  sustained  by  the  text-books  and>  the  cases.  2 
Kent's  Com.,  from  p.  515  to  552,  inclusive,  contains  the  best 
summary  of  the  law  of  the  subject  that  I  have  seen.  It  will  be 
found  that  all  the  cases  in  Vermont,  beginning  with  Mott  v.  Mc- 
Niel^  1  Aik.  Rep.  162,  and  ending  with  Houston  v.  Howard^  39 
Vt.  Rep.  55,  treat  the  matter  oi fraud  in  laic — constructive  fraud 
— predicated  upon  a  lack  of  change  of  possession,  as  originating 
in  policy^  and  limited  to  creditors  and  bond  fide  purchasers  with- 
out notice.  The  doctrine  has  never  been  better  stated,  both  as  to 
its  grounds  and  its  limit,  and  its  practical  operation,  than  it  was 
by  Hutchinson,  J.,  in  Mott  v.  McNiel;  and  it  has  not  been  de- 
parted from  in  point  of  principle  in  any  subsequent  case  that  has 
come  to  our  attention.  He  says :  "  A  sale  of  personal  property, 
without  change  of  possession,  though  it  may  be  valid,  as  between 
the  parties,  is  void  as  to  creditors.  It  is  usually  termed  a  fraud 
in  law.  *  *  *  This  must  be  a  visible  substantial  change ;  so  that 
the  possession  will  no  longer  give  a  credit  to  the  former  owner. 
*  *  ♦  If  a  man  actually  owns  and  possesses  personal  property, 
the  world  have  a  right  to  presume  he  remains  the  owner,  so  long 
as  he  retains  the  possession.  People  may  well  give  him  credit  on 
account  of  this  property,  and  when  they  attach  it  for  his  debts, 
they  can  hold  it.'* 

The  ground  of  the  doctrine  is  strongly  developed  in  Foster  v. 
McGregor^  11  Vt.  595,  by  Bennett,  J.,  in  which  it  was  held 
that  property  exempt  from  attachment  and  execution  was  not 
subject  to  the  rule  of  fraud  in  law,  for  the  reason  that  it  did  not 
enable  the  vendor  to  acquire  a  false  credit,  nor  was  it  against 
sound  policy,  as  opening  a  door  to  fraud ;  and  yet  such  property 
is  not  exempt  from  distress  upon  a  tax-warrant. 

As  the  present  case  does  not  fall  within  the  reason  of  the  doc- 
trine and  rule,  and  as  no  precedent  is  shown  for  applying  the  rule 
to  such  a  case,  we  see  no  legal  reason  for  subjecting  the  plaintiff's 
property  to  the  compulsory  payment  of  his  father's  poll-tax.  No 
party  in  interest  has  been  misled.  No  party  in  interest  could  be 
misled  in  such  a  case,  by  such  possession  and  use  of  tl>e  property 
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by  the  plaintiff's  father,  with  the  knowledge  and  permission  of  the 
plaintiff,  as  were  shown  in  this  case. 

The  fact  that  the  defendant  levied  on  it,  because  of  si^ch  pos- 
session and  use,  is  no  element  in  the  law  of  the  subject.  It  was 
an  experiment  on  his  part  to  get  the  tax  satisfied.  What  gives 
potency  to  the  lack  of  a  change  of  possession,  is  its  tendency  to 
induce  a  false  credit  in  the  creation  of  claims  against  the  former 
owner,  who  still  continues  in  possession, — not  that  it  may  induce 
a  party  to  levy  final  process  upon  it  in  satisfaction  of  his  claim. 
The  case,  in  this  respect,  bears  a  close  analogy  to  one  feature  of 
Turner  v.  Waldoy  40  Vt.  Rep.  51. 

The  judgment  below  is  reversed,  and  judgment  rendered  in  this 
court  for  the  plaintiff. 

The  foregoing  opinion  is  certainly  before  judgment  in  his  fnvor,  is  not  enti- 
reasoned  with  great  fairness  and  clear-  tied  to  the  benefits  of  being  regarded  as 
ness,  and  as  the  rale  of  law  declared  is  a  creditor  of  the  tortfeasor.  He  could 
one  of  policy,  not  altogether  dependent  not  avoid  the  effect  of  a  conveyance 
either  upon  principle  or  analogy,  it  is  made  for  the  express  purpose  of  avoid- 
difficult  to  form  any  very  decided  opinion  ing  his  claim,  which  would  be  void 
in  regard  to  its  absolute  soundness.  It  under  the  statute  against  fraudulent  con- 
is  a  question  resting  too  much  in  the  veyances  as  to  creditors.  And  he  could 
discretion  of  the  court  to  admit  of  much  not  claim  to  recover  a  penalty  inflicted 
controversy,  either  in  regard  to  its  wis-  against  debtors  for  fraudulent  oonvey- 
dom  or  its  logic.  By  presuming  to  ances,  to  be  recovered  only  by  creditors, 
tffirm  the  contrary  one  assumes  to  erect  This  point  as  to  the  claimant  for  dam- 
his  own  judgment  in  opposition  to  that  ages  in  tort  being  entitled  to  the  benefit 
of  the  court,  which,  within  its  sphere,  is  of  the  provisions  of  the  statute  against 
final  and  therefore  infallible.  That  is  fraudulent  conveyances  was  so  deter- 
all  that  is  fairly  implied  in  the  infalli-  mined  at  an  early  day  in  Connecticut  by 
bility  of  any  person  or  tribunal,  that  its  a  divided  court:  Fox  v.  Hill,  I  Conn, 
judgments  are  final  and  not  subject  to  295;  Fowler  v.  Frisbie^  3  Id.  321. 
revision.  And  where,  in  addition  to  But  after  a  tort  goes  into  judgment  it 
the  judgment  of  any  court  being  final,  becomes  a  debt,  and  we  sec  no  good  rce- 
it  is  made  to  rest  upon  so  undefinable  a  son  why  the  relation  of  debtor  and  cre- 
hssis,  as  policy,  it  becomes  impossible  to  ditor  may  not  fairly  be  regarded  as 
measure  its  soundness,  since  we  have  no  thereafter  exibtiug  between  the  parties  to 
common  standard  of  policy  in  the  law  such  judgment.  That  is  expressly  de- 
nntil  it  has  been  established  by  common  cided  in  Pelhmn  v.  Aiifrich,  8  Grny  515, 
consent,  which  is  not  the  fact  as  to  the  in  regard  to  a  bill  of  costs  recovered  by 
matter  in  hand.  defendant  in  a  writ  of  entry. 

It  may  be  true  that  the  person  or  power  We  think,  indeed,  that  no  one  can 

in  whose  favor  a  tax  is  assessed  is  not  to  question  that  the  sheriff  may  levy  an 

be  regarded  strictly  in  the  light  of  a  execution  issued  upon  a  judgment  in  an 

creditor  of  the  tax-payer.      So  too  a  action  of  tort,  upon  personal  property 

party  upon  whom  a  tort  is  committed,  not  so  transferred  as  to  vest  the  title  as 
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•gainst  creditors.  We  do  not  think  any  English  rule  in  regard  to  distress  is  far 
court  would  be  inclined  to  make  any  more  sweeping  than  in  regard  to  the 
distinction  between  the  rights  of  judg-_  levy  of  a  Jieri  facias.  A  distress 
ment-creditors  on  the  ground  of  the  ori-  attaches  to  all  property  in  the  possession 
ginal  cause  of  action.  This  rule  of  law,  of  the  party  in  default.  That  is  cer- 
regarding  the  sale  of  personal  property  tainly  so  in  regard  to  distress  for  rent  in 
as  incomplete  until  after  a  yisible  sub-  arrear,  and  there  is  no  reason  why  the 
stantial  transfer  of  possession  to  the  rule  should  not  extend  to  distress  for 
Tcndee,  is  for  the  security  of  officers  as  taxes.  The  distinction  made  in  favor 
well  as  creditors,  that  there  may  be  some  of  creditors  in  the  principal  case  may  be 
known  evidence  of  title  by  which  they  founded  upon  valid  considerations.  But 
may  be  able  to  determine  the  duty  which  we  generally  feel  averse  to  making  dis- 
the  law  imposes,  as  to  levying  on  it.  tinctions  in  the  law,  unless  upon  grounds 
Whether  the  same  rule  should  be  ex-  which  commend  themselves  to  the  corn- 
tended  to  officers  making  distress  for  mou  mind.  I.  F.  R. 
taxes  is  perhaps  not  equally  clear.    The 
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It  is  not  the  absolute  duty  of  a  railroad  company  to  furnish  a  safe  engine.  Its 
dnty  is  to  use  care  and  dili^nce  to  famish  such  an  engine. 

When  an  injury  has  occurred  to  a  servant  in  consequence  of  a  defect  in  an 
engine,  the  burden  is  on  the  servant  to  show  negligence  in  the  master,  and  it  is 
not  shifted  by  the  fact  that  an  injury  has  resulted  from  a  defect. 

Notice  to  the  proper  officers  or  servants  of  the  company  is  notice  to  the  company, 
and  will  render  it  liable  unless  it  uses  proper  diligence  in  repairing  the  defect ;  but 
if  it  has  made  an  effort  by  a  competent  servant  to  repair,  it  is  not  liable.  Failure 
to  remedy  the  defect  docs  not  conclusively  prove  negligence  on  the  part  of  the 
workman,  and  if  it  did,  he  is  a  fellow-servant  of  the  plaintiff,  for  whose  negligence 
the  company  is  not  liable. 

The  defendant  in  error,  who  was  plaintiff  below,  was  a  fireman 
in  the  railroad  company's  employ.  While  on  duty  on  a  train,  the 
engine  broke  down  from  some  defect  in  itself,  and  the  plaintiff 
was  injured.  Evidence  was  given  at  the  trial  tending  to  show 
that  the  engine,  which  was  run  on  a  "  Mason  side-bearing  truck," 
was  of  a  kind  known  to  be  unsafe ;  that  this  particular  one  had 
broken  down  several  times  before,  and  that  the  assistant-superin- 
tendent and  master  mechanic  of  the  shop  had  been  informed  of 
this  when  it  occurred. 

The  defendant  offered  evidence  that  the  side-bearing  truck  was 
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safe,  and  that  the  foreman  of  the  workshop,  a  competent  mechanic^ 
had  repaired  this  engine,  and  pronounced  it  safe. 

The  jury  rendered  a  verdict  for  the  plaintiff  under  a  charge 
which  is  sufficiently  set  oat  in  the  opinion  of  this  court. 

Geo.  N.  Stewart  and  P.  Hamiltanj  for  appellant. 

Robert  JT*.  Smithy  for  appellee. 


The  opinion  of  the  court  was  delivered  by 

A.  J*  Walker,  C.  J. — The  first  charge  given  by  the  court  below 
was  as  follows :  *^  It  was  the  duty  of  the  defendant  to  have  on  the 
road  suitable  and  proper  engines,  and  to  keep  them  in  such  condi- 
tion that  unusual  risks  would  not  attend  those  who  were  employed 
to  perform  service  on  them ;  and  if  they  did  not  in  this  case  have 
such  an  engine,  and  the  plaintiff  was  ignorant  of  any  defect  in 
the  engine,  the  burden  is  on  the  defendant  to  show  that  they  used 
due  caution  and  diligence  in  the  matter."  The  defendant  was 
liable  to  its  servants  for  injuries  resulting  from  its  negligence. 
When  passengers  on  a  railroad  are  injured  in  consequence  of  a 
defect  in  any  instrument  employed  by  it,  it  is  a  presumption — 
disputable,  but  not  conclusive — that  the  injury  resulted  from 
negligence :  2  Redfield  on  Railways  190,  §  11 ;  ^.  ^  aS'.  Railroad 
Co.  V.  HigginSy  5  Am.  L.  Reg.  715 ;  s.  c,  1  Redfield  on  Rail- 
ways 633,  §  131 ;  JEdgertm  v.  If.  Y.  RaUroad  Co.,  36  Barb. 
193 ;  CurtU  v.  R.  ^  S.  Railroad  Co.,  18  N.  Y.  534.  But  the 
same  principle  does  not  prevail  in  reference  to  servants  of  a  rail- 
road, as  we  shall  see.  The  established  doctrine  of  the  law  unques- 
tionably is,  that  the  onus  of  proving  negligence  is  upon  the  ser- 
vant :  2  Redfield  on  Railways  200,  §  16 ;  Perkins  v.  E.  Railroad 
Co,,  29  Maine  307 ;  8.  c,  1  Am.  Railway  Cases  144.  Our  own 
decision  in  M.  ^  0.  Railroad  Co.  v.  Jarboe  (not  yet  reported), 
and  Steel  ^  Burge%»  v.  Townsend,  87  Ala.  247,  are  not  opposed 
to  that  proposition.  In  those  cases,  the  question  was,  whether  a 
loss  of  goods,  or  injury  to  them,  was  within  an  exception  to  a 
contract  of  affreightment ;  and  it  was  held  that  the  onus  of  prov- 
ing that  the  loss  or  injury  came  within  the  exception,  was  upon 
the  common  carrier;  that  it  did  not  fall  within  the  exception, 
unless  due  care  and  diligence  had  been  used,  and  that  therefore 
the  onus  of  proving  such  care  and  diligence  was  upon  the  carrier. 

The  charge  here,  however,  was  not  that  the  onus  of  proof  of 
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care  and  diligence  was  upon  the  defendant,  but  that  it  was  east 
upon  it  by  a  failure  to  have  a  suitable  and  proper  engine.  It 
bases  the  proposition  that  the  onus  of  proof  is  shifted  to  the 
defendant,  upon  the  assumption  of  its  absolute  duty  to  have  a 
suitable  and  proper  engine,  as  contradistinguished  from  its  duty 
to  use  due  and  proper  care  and  diligence  to  have  such  engine. 
Does  the  law  impose  upon  a  railroad  corporation  such  absolute 
duty  to  its  servants,  or  does  it  only  impose  the  duty  of  using  due 
diligence  to  have  a  suitable  and  proper  engine  ?  If  the  former 
question  be  answered  in  the  affirmative,  then  the  defendant  gua- 
rantees absolutely  to  its  servants  the  proper  quality  of  all  its 
engines,  and  it  is  liable  notwithstanding  the  utmost  care  and  dili* 
gence  is  used.  We  can  perceive  no  reason  to  support  the  conclu- 
sion that  the  badness  of  the  engine  could  create  the  presumption 
of  negligence,  and  have  the  effect  of  shifting  the  onus  of  proof 
from  the  servant  to  the  carrier.  If  the  assumption  that  it  was 
the  absolute  duty  of  the  defendant  to  have  a  suitable  and  proper 
engine  be  correct,  then  the  court  has  made  an  unmerited  conces- 
sion to  the  defendant,  in  only  deducing  the  inference  that  the 
onus  of  proof  was  changed.  Upon  that  assumption  he  should 
have  drawn  the  inference  of  an  unqualified  liability — and  in  that 
view  the  charge  would  be  too  favorable  to  the  defendant,  and  he 
could  not  object  to  it.  Error,  therefore,  in  the  charge  is  shown, 
and  shown  only,  by  maintaining  the  proposition  that  the  defend- 
ant's obligation  or  duty  to  its  servant  was  discharged  by  the  exer- 
cise of  due  and  proper  diligence  to  have  and  to  keep  suitable  and 
proper  engines.  To  impose  upon  the  master  a  liability  for  injuries 
to  the  servant,  resi^lting  from  causes  against  which  due  care  and 
diligence  fail  to  provide,  absolves  the  servant  from  the  risks  neces- 
sarily incident  to  the  business  in  which  he  is  engaged.  There  are 
perils  incident  to  the  servant's  employment  against  which  caution 
and  prudence  cannot  perfectly  guard.  Those  perils  and  risks  the 
servant  must  be  presumed  to  know  as  well  as  the  master,  and 
when  he  contracts  he  must  be  understood  to  assume  them,  and 
stipulate  for  compensation  proportioned  thereto.  It  is  in  that  the 
relation  of  a  railroad  corporation  to  passengers  differs  from  its 
relation  to  servants.  The  principle  has  been  so  often  declared 
both*  in  England  and  in  this  country,  that  it  has  ceased  to  be  dis- 
putable. Priestly  v.  Fowler,  3  M.  k  W.  1,  the  leading  case  upon 
the  subject,  is  in  reference  to  the  liability  of  a  master  to  a  servant 
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for  any  injury  received  during  his  transportation  upon  the  master's 
wagon.  Lord  Abinger,  in  deciding  the  case,  omitting  a  qualifica- 
tfon  which  seems  to  have  been  since  engrafted  upon  the  rule,  said : 
''  No  duty  can  be  implied  upon  the  part  of  the  master,  to  cause 
the  servant  to  be  safely  and  securely  carried,  or  to  make  the 
master  liable  for  damage  to  the  servant,  arising  from  any  vice  or 
imperfection  unknown  to  the  master,  in  the  carriage  or  in  the 
mode  of  loading  and  conducting  it/'  The  later  English  cases  of 
Seymour  v.  MaddoXy  5  E.  L.  &  E.  265,  and  Cough  v.  Steely  24 
Id.,  are  to  the  same  effect.  In  the  latter  of  those  cases,  it  was 
decided  that  the  owner  of  a  ship  was  under  no  obligation  to  a 
seaman  serving  on  b9ard,  for  the  seaworthiness  of  the  vessel,  and 
was  not  liable  to  the  seaman,  in  the  absence  of  any  knowledge 
of  the  defect,  or  personal  blame  of  the  master.  Marshall  v. 
SUwarty  33  E.  L.  &  E.,  distinctly  recognises  neglect  as  the  ground 
of  the  master's  liability  to  his  servant.  In  the  recent  case  of 
Wiggit  v.  Foxj  36  E.  L.  &  E.  486,  we  infer  that  the  doctrine  of 
Priestly  V.  FowleVy  as  above  stated,  was  recognised.  In  America, 
the  earliest  case  touching  the  subject  is  Murray  v.  Railroad  Co.y 
1  McMuUen  386,  where  the  liability  of  a  railroad  corporation  to 
a  servant  for  an  injury  received  when  on  its  cars  was  denied,  unless 
there  was  fault  in  the  master.  In  Farwell  v.  B,  W*  R.  (7.,  4 
Metcalf  49,  which  is  the  leading  American  case  in  reference  to 
the  relation  of  railroads  to  their  servants,  the  precise  question 
of  the  liabilities  of  a  railroad  to  its  servants,  for  an  injury  arising 
from  a  defective  locomotive  did  not  arise,  and  Chief  Justice  Siiaw, 
who  delivered  the  opinion,  withheld  any  expression  upon  the  sub- 
ject. In  the  later  Massachusetts  case  of  Seaver  v.  B,  ^  M.  Rail- 
roadj  14  (Jray  466,  the  question  arose  and  was  decided  in  a  per 
curiam  by  a  court  over  which  the  same  learned  judge  presided. 
The  court  below  had  ruled  that  a  railroad  was  not  responsible  for 
an  injury  to  a  servant,  resulting  from  a  defect  in  a  locomotive 
unless  there  was  a  want  of  due  and  reasonable  care  to  provide  a 
safe  and  suitable  engine.  The  appellate  court  affirmed,  remark- 
ing that  the  instructions  to  the  jury  were  sufficiently  favorable  to 
the  plaintiff:  1  Redfiekl  on  Railways  530,  §  10.  This  case  arrays 
the  authority  of  the  highest  court  of  Massachusetts,  including  the 
great  name  of  Chief  Justice  Shaw,  in  favor  of  the  proposition 
that  the  railroad  is  not  liable  in  such  case,  unless  there  was  a 
want  of  reasonable  care.  In  Buzzell  v.  Lacania  ilanuf.  Cb.,  48 
Maine  113,  it  was  ruled  (a  servant  having  been  injured  in  cons&- 
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quence  of  a  defective  bridge)  that  the  master's  liability  depended 
upon  the  negligence  and  want  of  care,  and  the  declaration  was 
held  defective  for  the  lack  of  an  averment  that  the  insufficiency 
of  the  bridge  was  known  to  the  defendant  or  would  have  been 
known  but  for  the  want  of  proper  care  and  diligence.  In  Noyet 
V.  Smithy  28  Vermont  69,  there  was  an  injury  to  an  engineer 
resulting  from  a  defect  in  an  engine.  It  was  decided  that  there 
does  not  arise  from  the  relation  of  master  and  servant,  the  duty 
of  furnishing  an  engine,  well  constructed  and  safe,  to  the  engineer, 
and  that  where  there  is  no  actual  notice  of  defects  in  an  engine, 
and  no  personal  blame  exists  on  the  part  of  the  master,  there  is 
no  implied  obligation  on  his  part  that  the  engine  is  free  from  defect 
or  that  it  can  safely  be  used  by  the  servant.  See  also  to  the  sam« 
effect,  Hard  v.  V.  ^  (7.  Mailroad  Co.,  82  Vermont  478.  In 
Keegan  v.  TT.  R.  Co.y  4  Selden  175,  the  liability  for  injury  to  a 
servant,  caused  by  a  fault  in  an  engine,  was  placed  upon  th« 
established  fact  of  negligence  and  misfeasance,  and  the  distinction 
heretofore  stated  between  passengers  and  servants  is  declared. 
There  are  a  number  of  other  decisions  in  New  York  to  the  same 
effect.  Wright  v.  N.  Y.  C.  Mailroad  Co.,  25  N.  Y.  562,  review- 
ing the  decision  of  the  Supreme  Court,  reported  in  28  Barbour 
80,  refers  the  master's  liability  to  his  misconduct  or  negligence, 
and  in  relation  to  defects  in  machinery  says,  knowledge  must  be 
brought  home  to  the  master  and  proof  given  that  he  was  ignorant 
of  the  same,  through  his  own  negligence  and  want  of  proper 
caution — ^in  other  words,  it  must  be  shown  that  he  either  knew,  or 
ought  to  have  known,  the  defect  which  caused  the  injury  :  see  also 
Bgron  v.  N.  Y.  Tel.  Co.,  26  Barb.  39.  In  Ohio  the  rule  is,  that 
the  master  is  liable  on  the  ground  of  neglect,  or  want  of  care  and 
diligence:  McGatrick  v.  Wason,  4  Ohio  St.  666,  575.  In  Penn- 
sylvania, the  proposition  that  there  is  a  duty,  or  implied  guaranty 
of  the  master  to  the  servant,  of  the  suitableness  and  safety  of  the 
instruments  furnished,  is  denied:  Ryon  v.  C.  V.  Railroad,  2S 
Penn.  884.  And  lastly,  this  court  itself  has  decided  the  question 
in  hand.  In  Perry  v.  Marsh,  25  Ala.  659,  it  announced  its  opin- 
ion as  follows :  "  In  ordinary  cases  where  a  workman  is  employed 
to  do  a  dangerous  job  or  to  work  in  a  service  of  peril,  if  the  dan- 
ger belongs  to  the  work  he  undertakes,  or  the  service  in  which  he 
engages,  he  will  be  held  to  all  the  risks  which  belong  either  to  the 
one  or  the  other ;  but  where  there  is  no  danger  in  the  work  or 
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service  by  itself,  and  the  peril  grows  oat  of  extrinsic  causes  or 
circumstances,  which  cannot  be  discovered  by  the  use  of  ordinary 
precaution  and  prudence,  the  employer  would  be  answerable  pre* 
cisely  as  a  third  person  if  the  injury  or  loss  was  occasioned  by  his 
neglect  or  want  of  care.''  The  perils  of  service  are  in  this  extract 
divided  into  two  classes^  for  one  of  which  the  master  is  hot  respon- 
sible at  all,  while  for  the  other  class,  in  which  the  peril  from  a 
defective  engine  may  be  reckoned,  he  is  responsible  in  the  absence 
of  ordinary  precaution  and  prudence.  This  decisionals  also  sup- 
ported by  the  statement  of  the  law  in  the  older  case  of  Walker 
V.  BoUing^  22  Ala.  294. 

We  obtain  the  following  conclusions  from  the  foregoing  colla- 
tion of  aathorities :  It  is  not  an  absolute  duty  of  a  railroad  to 
famish  a  suitable  and  safe  engine.  It  is  its  duty  to  use  due  care 
tnd  diligence  to  furnish  such  engine.  When  an  injury  has  occur- 
red to  a  servant,  in  consequence  of  a  defect  in  an  engine,  the 
burden  is  upon  the  plaintiff  to  show  negligence,  or  the  want  of 
care  and  diligence  in  the  defendant  corporation.  The  onus  of 
proof  is  not  shifted  to  the  defendant  by  the  fact  that  an  injury 
has  resulted  from  the  defect.  The  first  charge  being  inconsistent 
with  these  propositions  is  erroneous. 

The  proposition  of  the  second  charge  is,  that  if  the  plaintiff's 
injury  ^ras  caused  by  a  defect  in  the  engine,  not  known  to  him, 
of  which  defendant's  servants,  charged  with  the  duty  of  receiving 
notice  of  such  defects,  and  remedying  the  same,  previously  had 
notice,  and  if  such  servants  being  so  notified  had  previously  re- 
paired the  engine,  but  failed  to  remedy  the  particular  defect, 
above  stated,  the  defendant  would  be  liable.  This  charge  is  obvi- 
ously correct  in  assuming  that  notice  to  the  servants,  who  were 
agents  of  the  defendant  to  receive  notice  of  defects  in  the  engine, 
would  affect  the  defendant  with  notice,  if  it  designated  one  or  more 
servants  to  receive  such  notice  for  itself,  upon  an  established  prin- 
ciple of  law,  notice  within  the  scope  of  the  agency,  to  the  agent, 
would  be  equivalent  to  notice  to  the  principal :  Smith  v.  Oliver,  31 
Ala.  39 ;  Wiiey  Banks  ^  Co.  v.  Knight,  27  Id.  336 ;  Mundine  v. 
PiiUj  14  Id.  84.  The  propriety  of  this  portion  of  the  charge, 
howler,  is  also  questioned  in  reference  to  the  allegations  of  the 
complaint.  It  is  contended  that  under  the  complaint,  the  defend- 
ant can  only  be  charged  on  account  of  a  neglect,  which  consisted 
of  a  failure  to  remedy  a  defect,  whieh  U  would  have  known  but  for 
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the  want  of  proper  care  and  diligence j  and  not  on  ax^count  of  negli- 
gence, consisting  in  a  failure  to  remedy  a  defect  of  which  it  tumi 
hgally  informed.  This  question  we  leave  undecided,  because  we 
doubt  in  reference  to  it,  and  on  another  trial  it  can  be  easily 
avoided  by  adding  another  count  to  the  complaint. 

Another  objection  made  to  this  charge  is,  that  it  subjects  the 
defendant  to  liability  for  a  failure  of  its  servants,  who  repaired 
the  engine,  to  remedy  the  defect.  The  inference  of  the  defend- 
ant's liability  from  such  failure  of  its  servant,  can  only  be  sus- 
tained by  the  maintenance  of  the  two  propositions,  that  negligence 
of  the  servant  is  a  legal  conclusion  from  such  failure,  and  that  the 
master  is  responsible  for  the  negligence  of  the  servant.  If  the 
failure  to  remedy  the  defect  does  not  conclusively  demonstrate 
negligence,  the  proposition  of  the  charge  is  not  correct.  If  it 
does  demonstrate  negligence^  still  the  proposition  of  the  charge 
is  erroneous,  unless  the  master  is  answerable  for  the  servant's 
negligence,  which  has  caused  an  injury  to  another  servant.  We 
consider  the  charge  incorrect  in  both  respects. 

An  artisan  charged  with  a  duty  of  repairing,  within  the  scope 
of  his  handicraft,  is  not  conclusively  shown  to  have  been  negli- 
gent by  a  failure  to  remedy  some  defect,  specifically  pointed  out 
to  him.  He  may  have  attempted  to  remedy  it,  and  exhausted  the 
.skill  and  care  of  his  art,  and  yet  from  some  defect  in  material,  or 
some  other  cause  beyond  the  detection  of  ordinary  caution  and 
care,  may  have  failed  to  altogether  cure  the  defect.  The  ques- 
tion of  negligence  in  the  mechanic  was  for  the  jury,  upon  the 
indeterminate  fact  presented  by  the  hypothesis  of  the  charge. 

The  question  remains,  whether,  if  the  mechanic  charged  with 
repairing  the  engine,  was  negligent  in  failing  to  remedy  the  de- 
fect, the  defendant  is  liable  for  the  injury  alleged  to  have  resulted 
therefrom  to  the  plaintiff.  This  question  will  arise  upon  another 
trial,  and  must  be  decided :  Is  a  railroad  responsible  to  one  of  its 
servants  employed  on  a  locomotive  for  an  injury  occasioned  by 
the  negligence  of  others  employed  in  its  machine-shop  ? 

This  court  has  twice  decided  that  "  when  persons  are  employed 
by  a  common  employer  in  the  same  general  business,  and  one  of 
them  is  injured  by  the  negligence  of  the  other,  the  employer  is 
not  responsible  therefor:"  Cook  ^  Scott  v.  Parham,  24  Ala.  21 ; 
Walker  v.  Boiling^  25  Id.  294.  Of  this  doctrine,  it  is  said  in  the 
former  case,  that  it  is  too  well  established  both  upon  English  and 
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American  authority  to  be  now  controverted.*'  The  English  au* 
thorities,  without  exception,  support  this  ruling,  and  Judge  Red- 
field,  in  whose  mind  some  difficulty  as  to  its  justice  and  policy 
was  produced  by  the  reasoning  of  a  Scotch  judge,  withdraws  seri- 
ous objection  to  it,  if  taken  with  the  qualification  prescribed  in 

Wiggett  v.  Fox,  86  Eng.  L.  k  Eq.  486 ;  Redfield  on  Railways 
525,  §  5,  n.  15.  That  qualification  is,  that  the  master  is  answer- 
able that  the  servants  shall  be  persons  of  ordinary  skill  and  care. 
That  qualification  has  been  twice  announced  in  this  state.  The 
precise  shape  of  its  statement  is,  that  it  is  the  master's  duty  to 
use  due  care  in  procuring  competent  servants  or  officers,  and  he 
is  responsible  for  a  failure  to  discharge  that  duty :  Cook  v.  Par- 
ham,  24  Ala.  21 ;  Walker  v.  BoUing,  22  Id.  294.  With  this 
qualification,  the  rule  above  stated,  which  prevails  in  England, 
must  be  regarded  as  established  in  this  state.  This  rule  is  sup- 
ported by  all  the  English  cases  and  idl  the  American,  with  a  few 
exceptions.  Finding  the  question  a  res  adjudicata  in  this  court, 
and  the  rule  thus  supported  by  authority,  we  might  here  stop  the 
discussion  of  the  subject,  but  it  will,  perhaps,  be  more  satisfac- 
tory to  notice  the  meagre  array  of  adverse  authority.  In  Scot- 
land the  rule  is  opposite  to  that  which  prevails  in  England.  That 
rule  imposes  on  the  master  a  duty  to  his  servant  not  only  of  fur- 
nishing '^  good  and  sufficient  machinery,"  but  of  having  ^^  all  acts 
by  others  whom  he  employs,  done  properly  and  carefully."  See 
Dixon  V.  Rankin^  in  the  Court  of  Sessions,  1  Am.  Railw.  Cases 
569.  In  point  of  authority  we  must  prefer  the  adjudications  of 
the  English  to  the  Scotch  courts,  if  their  reasons  were  in  equili- 
brium ;  but  on  account  of  the  reasoning  and  principle  which  un- 
derlie the  English  rule,  we  regard  it  as  much  more  consonant  with 
jastice  and  public  policy  than  the  Scotch  rule,  which  is  built  up 
upon  the  idea  of  a  partial  absolution  of  a  servant  from  the  risks, 
incident  in  the  very  nature  of  things,  to  his  employment.  In 
Ohio  and  Kentucky,  the  courts  have  engrafted  upon  the  rule, 
prevalent  in  England,  and  in  most  of  our  states,  an  exception  of 
the  cases  where  the  injured  servant  was  subordinate  in  grade  to, 
and  subject  to  the  authority  of  the  servant  from  whose  negligence 
the  injury  resulted :  L.  M.  R,  Co.  v.  Stevens,  20  Ohio  415 ;  L, 
f  N.  R.  R.  Co.  V.  Collins,  6  Am.  L.  Reg.  265 ;  s.  c.  1  Redfield 
on  R.  527,  n.  Judge  Redfibld,  in  a  note  to  his  work  on  Rail- 
ways (1  vol.  582),  remarks,  in  reference  to  that  rule,  that  he 
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should  regard  it  as  more  saluter j  tjum  the  present,  but  Sfdmits 
that  the  general  current  of  authority  is  in  the  opposite  direction* 
Yet,  in  a  previous  note,  p.  525,  the  learned  author  had  said  that 
there  seemed  to  be  no  serious  objection  to  the  English  role  with 
the  qualification  stated  in  WiffffiU  t.  FaXy  36  E.  L.  &  E.  486.  In 
Indiana  the  rule  has  been  adopted  that  the  railroad  is  liable  to  a 
servant  for  an  injury  to  his  fdlow^ervant,  when  they  are  employed 
in  different  departments :  QHUMoater  v.  Jf.  ^  /.  R.  Co,^  5  Ind. 
889 ;  FUzpatrick  v.  N.  A.  ^  &  R.  Co.,  7  Id.  436.  In  Wisconsin 
the  distinction  made  in  Ohio,  Kentucky,  and  India&a  is  repudiated, 
and  the  court,  boldly  confiding  in  its  own  convictions,  with  the 
encouragement  given  by  the  Scotch  authority,  applies  the  doc- 
trine of  respondeat  sttperiar  to  the  railroad  ccMnpany,  where  one 
of  its  servants  has  been  injured  by  the  negligence  of  another : 
Chamberlain  v.  M.  ^  M.  R.  R,  Co.,  11  Wis.  238.  Scudder  v. 
Woodbridgej  Kelly's  (Gra.)  R.  195,  is  not  authority  against  the 
English  rule,  which,  as  we  have  seen,  is  adopted  in  this  state.  On 
the  contrary  it  recognises  the  rule,  but  establishes  upon  principles 
of  humanity  and  of  policy  peculiar  to  the  state  of  slavery,  an 
exception  of  cases  of  injury  to  slaves. 

The  proposition  which  bases  the  liability  on  the  inferiority  of 
grade  of  the  negligent  servant,  and  the  subordination  to  him  of 
the  injured  servant,  is,  in  our  judgment,  not  founded  in  adequate 
reason.  It  can  make  no  difference  to  the  brakeman  whether  he 
is  injured  by  the  carelessness  of  another  brak^nan  in  some  remote 
part  of  the  train  or  of  the  engineer  or  conductor,  nor  can  it  make 
any  difference  whether  a  fireman  is  injured  by  the  negligence  of 
an  engineer,  who  directs  him,  or  the  machinist  who  is  charged  with 
fitting  the  engine  for  the  road.  Protection  is  equally  difficult  to 
the  injured  party  in  all  of  the  oases.  There  can  be  no  reason  for 
distinction  in  the  nature  of  the  employer's  duty  dependent  upon 
the  relation  of  the  injured  and  negligent  parties.  The  employer's 
obligation  to  his  servant,  in  refer^ce  to  fellow-servants,  must  be 
.  the  same  in  all  those  cases.  If  the  corporation  is  regarded  by 
'  the  law  as  present  at  what  its  servant  does  in  one  case  it  should 
be  so  regarded  in  every  other,  qui  faeitper  aUamy  facit  per  ««, 
can  be  applied  with  no  ^^eater  propriety  in  one  case  than  another. 
The  maxim  respondent  superior  applied  in  favor  of  a  servant 
injured  by  a  fellowHservant,  in  PrissUy  v.  Fowler,  supra,  is  shown 
to  be  unreasonable  by  an  indifl^utable  array  of  its  absurd  conse- 
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quences.  We  xkeeA  not  reproduce  them.  The  reasoning  is  con- 
clusive, without  tiie  aid  of  the  reductio  ad  absurdum.  The  ser- 
vant pays  nothing  for  his  transportation.  He  is  compensated  for^ 
his  service  according  to  an  agreed  estimate  of  its  value,  in  which 
the  element  of  its  peril  is  considered.  The  master  can  do  nothing 
more  for  the  safety  of  himself  or  his  family  and  property  than  to  be 
careful  to  select  competent  and  fit  servants.  To  ii^ct  a  penalty 
upon  him  for  not  doing  more  for  his  servant  is  unreasonable.  As 
long  as  human  agencies  shall  be  imperfect,  accidents  must  be  inci- 
dent to  every  business  requiring  caution  and  diligence.  When  the 
master  has  selected  competent  and  fit  agencies,  those  negligences 
are  but  risks  of  the  business,  which  the  servant  himself  must  take, 
as  the  master  is  bound  to  do.  After  the  employer  has  furnished 
competent  and  fit  employees,  the  prevention  of  negligence  on  the 
part  of  any  one  of  them  is  certainly  as  much  within  the  power  of  the 
others  as  in  that  of  the  employer.  Why  then  should  the  employer 
be  responsible  to  one  for  the  negligence  of  another  ?  Besides, 
there  is  a  principle  of  public  policy  which  underlies  the  rule. 
The  tendency  of  the  rule  is  to  quicken  the  zeal  and  vigilance  of 
servants  to  prevent  the  negligence  of  their  fellow-servants  and 
avoid  the  consequences  of  it.  The  doctrine  of  respondetxt  superior 
rests  upon  principles  of  public  policy  which  have  no  application 
here.  Indeed,  the  rule  of  policy  is  reversed.  The  safety  of  the 
public,  which  must  trust  to  the  employees  of  railroads,  is  best 
consulted  by  impressing  upon  each  that  his  own  interest  is  in- 
separably blended  with  the  safety  of  the  passengers ;  and  he  is 
best  stimulated  to  the  utmost  effort  to  prevent  negligence  in  others, 
and  obviate  their  destructive  consequences  by  the  knowledge  that 
for  injury  sustained  he  has  no  redress  save  against  the  wrongdoer. 
He  would  be  an  unwise  guardian  of  the  public  weal,  who  would 
relinquish  any  guaranty,  however  slight,  of  the  fidelity  and  dili- 
gence of  those  agents  who,  beyond  the  sight  of  their  employers, 
guide  the  perilous  and  powerful  machinery  of  railroad  transporta- 
tion. It  is  impossible  for  those  who  represent  the  legal  person- 
ality of  a  corporation  to  otherwise  secure  complete  and  safe  repairs 
of  defective  engines  tiiaa  through  the  agency  of  competent  and 
proper  mechanics.  If  it  has  employed  the  agency  of  such 
mechatiics  in  that  duty,  and  no  personal  blame  attached  to  it,  it 
will  not  be  responsible,  if  a  defect  not  remedied  in  consequence 
of  the  negligence  of  such  mechanic,  shall  have  caused  an  injury 
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to  another  servant.  Without  commenting  upon  them,  we  refer  to 
the  authorities  collated  by  Judge  Redfield,  in  his  work  on  Rail- 
ways, vol.  1,  §  8,  pp.  520,  543.  We  conclude  that  the  second 
charge  was  erroneous  in  deducing  the  liability  of  the  defendant 
from  the  failure  of  its  servants  to  effectually  repair  the  engine  and 
remedy  a  known  defect,  although  there  may  have  been  no  want 
of  proper  care  and  diligence  on  the  part  of  the  defendant. 

The  third  charge  lays  down  alternative  hypotheses,  upon  each 
of  which  it  asserts  the  defendant's  liability.  The  charge  upon 
the  former  hypothesis  is,  that  if  the  plaintiff  was,  by  reason  of  a 
defect  in  the  engine,  neither  known  to  him,  nor  open  to  ordinary 
observation,  exposed  to  unusual  risks,  and  received  the  injuries 
complained  of,  and  the  defendant  might  have  known  of  such 
defect,  by  ordinary  care,  then  the  defendant  is  liable.  Whether 
this  charge  as  an  abstract  proposition  would  be  correct,  if  there 
were  no  other  facts  in  the  case  than  those  which  it  brings  to  view, 
it  is  not  necessary  for  us  to  decide.  A  charge  in  a  suit  on  a  pro- 
missory note,  that  the  defendant  is  liable,  if  he  executed  the  note, 
may  be  very  correct  if  there  is  no  other  evidence,  but  it  would  be 
very  incorrect  if  there  were  evidence  conducing  to  show  a  payment. 
If  the  charge  here  were  otherwise  correct,  it  is  fatally  defective, 
because  it  excludes  from  the  jury  entirely  the  defensive  matter 
in  the  case.  If  the  engine  was  defective,  and  it  was  placed  in  the 
hands  of  competent  and  fit  mechanics  to  repair,  and  the  use  of  the 
engine  without  a  cure  of  the  defect,  when  the  plaintiff  was  injured, 
was  the  result  of  the  negligence  of  such  mechanics,  the  defendant 
would  not  be  liable.  The  court  could  not  properly  take  from  the 
jury  the  consideration  of  the  defence  set  up,  in  reference  to  which 
there  was  evidence.  For  a  like  reason  the  latter  proposition  of 
the  charge  is  erroneous. 

Another  charge  given  made  notice  of  a  defect  in  the  engine  to 
any  agent  of  the  defendant,  no  matter  what  might  be  the  scope 
of  his  agency,  notice  to  the  defendant.  This  charge  was  obvi- 
ously erroneous.  The  principle  which  should  govern  in  reference 
to  this  subject  is  indicated  in  our  remarks  upon  the  first  charge. 

The  court  also  charged,  that  if  the  engines  of  the  kind  used  in  this 
case  were,  owing  to  their  make  and  construction,  unsafe,  and  defend- 
ant had  been  running  them  for  several  years,  it  may  be  supposed 
to  have  known  that  they  were  unsafe,  and  if  the  jury  believe  such 
to  be  the  facta,  they  must  find  for  plaintiff.     No  steam-engine  can 
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in  strictness  of  language  be  absolutely  safe,  but  the  expression  in 
the  charge  is  to  be  considered  in  reference  to  the  nature  of  the 
subject.  If  the  defendant  employed  an  engine  from  its  make  and 
construction  unsafe  in  that  sense,  and  knew  thereof,  or  would 
have  known  thereof  by  the  exercise  of  reasonable  care  and  dili- 
gence, it  would  be  responsible  to  one  of  its  servants  for  injuries 
caused  by  such  defect  in  make  and  construction,  after  it  was 
known,  or  ought  to  have  been  known  to  the  defendant,  if  the 
defect  was  not  known  to  the  plaintiff.  But  the  charge  infers  a 
knowledge  of  the  unsafeness  growing  out  of  the  make  and  con- 
struction from  the  use  of  such  engines  for  several  years.  Cer- 
tainly such  use  would  be  a  circumstance  which  might  be  argued 
to  the  jury  on  the  question  of  notice,  but  the  charge  cannot  be 
correct,  unless  notice  is  a  legal  presumption  from  such  use.  We 
do  not  think  it  is,  and  the  charge  is  therefore  erroneous.  It  might 
be,  peradventure,  that  in  the  use  of  the  engines  the  unsafeness 
had  never  been  developed,  and  if  so,  the  force  of  the  fact  would 
be  lessened  if  not  destroyed. 

The  charges  hereinbefore  noticed  were  given  by  the  court  upon 
the  plaintiff's  request.  The  court  seems  from  the  bill  of  excep- 
tions to  have  given  mero  viotu  an  additional  charge,  that  if  there 
wjis  a  defect  in  the  engine  causing  it  to  be  dangerous  to  use,  and 
the  company  had  notice  thereof,  it  was  the  duty  of  the  com- 
pany to  take  steps  to  remedy  such  defect,  and  if  such  notice  was 
communicated  to  proper  agents,  who  were  authorized  to  receive 
such  notice,  or  whose  duties  were  such  that  authority  to  receive 
such  notice  would  be  within  the  proper  scope  of  their  duties  and 
agency,  then  such  notice  would  be  sufficient  to  charge  the  com- 
pany with  notice.  A  majority  of  the  court  deem  this  a  fair  and 
correct  statement  of  the  law,  except  in  so  far  as  it  directs  that 
notice  to  servants,  whose  duties  were  such  that  authority  to 
receive  such  notice  would  be  within  the  proper  scope  of  their 
agency,  is  notice  to  the  defendant.  The  question  whether  the 
authority  to  receive  notice  of  a  fact  was  within  the  scope  of  the 
duties  of  an  agency  is,  upon  ascertained  facts,  a  question  of  law, 
and  should  not  be  referred  to  the  jury.  The  principle  which 
should  govern  this  question  is  discussed  in  our  remarks  upon  the 
second  charge.  See  also  Angell  &  Ames  on  Corporations,  §  305 ; 
Story  on  Agency,  §  140.     Judge,  J.,  thinks  the  entire  charge 
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unobjectionable ;  the  other  judges  regard  it  as  objectionable,  for 
the  reason  above  stated. 

Judgment  reversed,  and  cause  remanded. 


Court  of  Appeah  of  New  York, 

WILLIAM   D.   ROBINSON,   Responubnt,  ».   THE   INTERNATIONAL 
LIFE  ASSURANCE  CO.  OP  LONDON,  Appellant. 

A  local  board  of  directors,  established  by  a  foreign  corporation  in  New  York, 
under  regulations  of  the  statute  of  that  state,  no  matter  how  complete  its  organiza- 
tion or  how  fall  its  authority  to  transact  business  without  consultation  with  its 
principal,  is  still  a  mere  agency,  and  not  a  distinct  corporation. 

Therefore  a  contract,  as  of  insurance,  made  by  this  New  York  board  with  the 
plaintiff,  a  citizen  of  Virginia,  was  the  contract  of  the  foreign  corporation  with 
plaintiff,  and  the  goremment  of  the  foreign  corporation  being  a  neutral  and  having 
recognised  the  government  of  the  plaintiff  as  a  belligerent,  the  contract  was  not 
luspended  by  the  civil  war  in  America  and  payment  of  premiums  to  a  sub-agont 
of  the  corporation,  at  Richmond,  was  a  valid  payment  to  the  corporation. 

The  sub-agent  at  Richmond  was  appointed  by  the  board  at  New  York,  and  before 
the  war  had  no  anthonty  to  collect  premiums  until  he  was  furnished  with  '^  renewal 
recoipts,"  issued  by  the  New  York  board.  After  June  1861,  commercial  inter- 
course between  New  York  and  Richmond  being  interrupted  by  the  war,  it  was 
claimed  by  plaintiff  that  the  sub-agent  at  Richmond  had  a  verbal  authority  to 
receive  premiums  without  1>eing  funiished  with  renewal  receipts.  The  jury  having 
found  for  plaintiff,  this  court  must  assume  that  there  was  such  authority. 

Such  authority  to  receive  payment  implies  authority  to  receive  it  in  whatever 
was  regarded  as  money  at  the  time  and  place  of  payment.  Confederate  notes 
being  so  regarded  and  being  received  in  good  faith  by  the  agent  were  a  valid 
medium  of  payment,  as  between  the  plafntiff  and  the  corporation. 

This  action  was  brought  upon  a  policy  of  life  assurance  issued 
by  the  defendant  by  its  local  board  of  directors  in  New  York  to 
C.  W.  Macmurdo,  December  8th  1845.  The  policy  was  in  the 
usual  form  of  such  instruments.  The  premium  upon  the  insur- 
ance was  regularly  paid  by  the  assured,  who  was  a  resident  of 
Richmond,  Virginia,  to  and  including  the  month  of  June  1861. 
After  that  down  to  the  time  of  the  decease  of  the  insured,  which 
happened  in  October  1862,  the  amounts  becoming  due  for  pre- 
miums under  the  policy  were  paid  by  the  assured  in  what  is 
known  as  Confederate  currency.  All  the  payments  were  made 
after  the  spring  of  1858  to  W.  S.  Cowardin,  who  was  the  defend- 
ant's agent  at  Richmond.  lie  was  appointed  as  such  agent  by 
the  defendant's  general  agents  at  the  city  of  New  York.     And 
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ko  receiTed  what  were  called  renewal  receipts,  which  were  d0- 
liyered  to  the  insored  from  time  to  time  for  the  premiums  paid 
apo&  his  policy  down  to  about  the  month  of  June  1861.  These 
renewal  receipts  were  issued  to  the  local  agent  by  the  general 
agents  at  the  city  of  New  York,  and  constituted  his  authority  to 
receive  the  premiums.  After  June  1861,  none  of  these  receipts 
were  issued  to  the  local  agmit.  But  from  that  time  it  was  claimed 
by  the  plaintiff  that  the  premiums  were  received  by  the  local 
agent  under  a  special  authority  verbally  conferred,  by  which  the 
renewal  receipts  were  from  that  time  dispensed  with.  After  the 
decease  of  the  insured,  the  proofs  required  by  the  policy  were 
furnished  to  the  defendants,  and  the  claim  for  payment  was 
assigned  to  the  plaintiff.  Upon  the  trial  a  verdict  was  recovered 
by  the  plaintiff,  and  from  the  judgm^it  entered  upon  it  the  de* 
fendant  appealed. 

«7.  W.  Gerardy  Jr,^  for  appellant. — The  sub-agency  at  Richmond 
was  created  by  the  New  York  board,  and  the  London  corporation 
knew  nothing  of  it,  and  had  no  privity  with  the  agent. 

The  company  had  a  dovile  situs  in  London  and  in  New  York, 
and  the  American  branch  was  a  separate  and  independent  corpo- 
ration as  to  business  in  the  United  States :  The  Jonge  KkusinOy 
5  C.  Rob.  302 ;  The  Ann,  1  Dodson  221 ;  The  Antonio  Johanna, 
1  Wheat.  159 ;  Mbers  v.  Im.  Co.,  16  Johns.  128 ;  Phillips  on 
Ins.  112,  §  164 ;  Sodett/  v.  TFAeefer,  2  Gall.  105, 131 ;  People  v. 
Cent  Railroad,  33  How.  Pr.  407 ;  1  Duer  on  Ins.  625.  The 
domicile  of  a  party  is  the  test  of  his  national  character:  2  Law- 
rence's Wheaton  569-569 ;  McConnell  v.  Hector,  1  Bos.  &  Pull. 
113 ;  1  Duer  on  Ins.  495 ;  1  Kent  85-88,  10th  ed. ;  The  Indian 
Chief,  3  C.  Rob.  12 ;  The  Venus,  8  Cranch  253 ;  Beehe  v.  Johnr 
Mon,  19  Wend.  500 ;  The  Venice,  2  Wall.  275 ;  The  Frances,  8 
Cranch  363 ;  The  Freundsehaft,  4  Wheat.  106.  This  doctrine 
prevails  in  the  case  of  agency :  The  Anna  Oatharina,  4  C.  Rob. 
107 ;  1  Kent  87 ;   The  San  Jose,  2  Gall.  268. 

The  state  of  war  which  existed  made  all  parties  resident  in  the 
two  sections,  enemies  in  contemplation  of  law :  Mrs,  Alexander' e 
CoUon,  2  Wall.  404 ;  The  Hiawatha  Cases,  2  Black  635 ;  GMs- 
icold  V.  Waddington,  16  Johns.  438 ;  Blatchford's  Prize  Cases,  I, 
556 ;  Act  of  July  13th  1861,  12  U.  S.  Stat.  257 ;  Proclamation 
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Aug.  16th  1861.  The  domicile  of  the  defendant  being  in  New 
York,  its  national  character  for  the  time  was  that  of  an  American 
company,  and  all  intercourse  and  business  transactions  between  it 
and  the  plaintiff  or  the  sub-agent  at  Richmond  were  illegal  and 
void. 

The  state  of  war  revoked  the  agency :  Carver  v.  Lane^  1  E.  D. 
Smith  165 ;  Lawrence's  Wheaton  557 ;  The  Julia^  8  Cranch  181 ; 
7^e  Rapid,  Id.  161 ;  Ghriswold  v.  Waddington,  15  Johns.  57 ; 
16  Id.  438 ;  1  Kent  (10th  ed.)  77 ;  The  William  Bagaley,  5  Wall. 
407  ;  Monger  v.  Abbott,  6  Wall.  534 ;  Jecker  v.  Montgomery,  18 
How.  110 ;  E»po9ito  v.  Bowden,  7  E.  &  B.  788. 

A  fortiori  is  the  insurance  of  an  enemy's  goods,  and  particu^ 
larly  of  his  life,  against  public  policy,  and  suspended  during  war, 
if  not  avoided  by  the  war :  1  Duer  on  Ins.  417 ;  3  Kent  255 ; 
1  Phillips  on  Ins.  (3d  ed.)  p.  104,  §  149 ;  Furtado  v.  Rogers,  8 
Bos.  &  Pul.  191 ;  Kellner  v.  Le  Mesurier,  4  East  396 ;  Gamba 
V.  Le  Mesurier,  Id.  407 ;  Brandon  v.  Curling,  Id.  410. 

Even  if  defendant  be  regarded  as  a  neutral  sojourning  here,  it 
is  against  public  policy  to  support  this  contract :  1  Duer  on  Ins. 
623 ;  People  v.  Cent.  Railroad,  33  How.  Pr.  407 ;  KenneU  v. 
Chambers,  14  How.  39. 

There  was  no  evidence  of  express  authority  to  take  Confeder- 
ate notes,  and  such  authority  cannot  be  implied.  They  were  not 
money,  and  an  agent's  authority  to  receive  payment  means  in 
money  strictly :  Matthews  v.  Hamilton,  23  111.  470 ;  Todd  v.  Reid^ 
4  B.  &  Aid.  210 ;  Russell  v.  Bagley,  Id.  395 ;  Dunlap's  Agency 
280,  281 ;  Partridge  v.  Bank,  58  Eng.  Com.  Law  396 ;  Chant  v. 
Norway,  73  Id.  457,  11  C.  B.  457 ;  Ontario  Bank  v.  Lighibody^ 
13  Wend.  101;  Taylor  v.  RoUnsm,  14  Cal.  396;  Story  on 
Agency,  §  98,  10  Barn.  &  Cress.  760 ;  Barker  v.  Greenwood,  2 
T.  &  Coll.  415 ;  5  Mees.  &  Wels.  645 ;  Howard  v.  Chapman,  4 
Car.  &  P.  508 ;  1  Starkie  R.  233 ;  Undertoood  v.  Nichols,  17  C. 
B.  239 ;  Stewart  v.  Aberdeen,  4  Mees.  &  Wels.  211,  228. 

Dealing  in  these  notes  was  illegal,  and  no  authority  can  be 
implied  to  do  an  illegal  act :  Clark  v.  Bank,  3  Duer  241 ;  Wright 
V.  Overall,  2  Coldwell  345;  Craig  v.  Missouri,  4  Peters  410; 
Briscoe  v.  Bank  of  Kentucky,  11  Id.  258.  "^ 

J5.  R,  Robinson,  for  appellee. — The  power  of  the  agent  to 
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collect  was  not  terminated  by  the  war :  Oriswold  v.  Waddingtony 
15  Johns.  69 ;  Clark  v.  Moreyy  10  Id.  69 ;  Bell  v.  Chapman^  10 
Id.  183;  Buchanan  v.  Carey ^  19  Id.  136;  Conn.  v.  Penn.^  1 
Waah.  C.  C.  524 ;  Bennistoun  v.  Imbrie,  3  Id.  396.  The  de- 
fendant is  an  English  company,  and  the  authority  of  its  agent 
was  not  suspended  by  a  war  in  which  it  was  a  neutral.  The 
question  as  to  the  kind  of  money  the  sub-agent  received  is  en- 
tirely between  him  and  his  principal.  He  was  not  expected  to 
transmit  the  identical  notes  received  to  his  principal. 

This  is  a  case  of  an  executed  contract,  and  as  to  such  the 
courts  have  held  that  the  payment  in  Confederate  money  will  not 
be  disturbed :  Phillips  v.  Hooker^  7  Am.  Law  Reg.  N.  S.  40 ; 
Turley  V.  Newell^  Phillips  N.  C.  Eq.  Rep.  301 ;  Grreen  v.  Sizer, 
40  Mi.  630 ;  MurreU  v.  Janes,  Id.  565 ;  Henley  v.  Franklin, 
3  Coldwell  472 ;  Brotvn  v.  Wylie,  2  W.  Va.  509 ;  Abbot  v.  DermoU, 
34  Ga.  227. 

The  opinion  of  the  court  was  delivered  by 

Daniei*s,  J. — It  appeared  by  the  evidence  given  upon  the  trial 
of  this  cause  that  the  defendant  at  the  time  of  the  issuing  of  the 
policy  in  suit,  and  At  all  times  since  then,  was  an  insurance  cor- 
poration, created  by  an  Act  of  the  English  Parliament,  and  as 
that  was  its  legal  character,  although  it  had  complied  with  the 
laws  of  this  state,  providing  for  the  manner  in  which  foreign 
insurance  companies  may  carry  on  and  transact  the  business  of 
insurance  within  this  state,  it  nevertheless  still  remained  and  con- 
tinued an  English  corporation. 

The  law  of  this  state,  however,  conferred  authority  upon  the 
defendant  only  to  transact  its  business  within  the  state  of  New 
York.  It  could  not,  and  did  not,  authorize  or  empower  it  to 
appoint  an  agency  or  carry  on  its  insurance  within  the  state  of 
Virginia.  Whatever  it  did  in  that  respect  was  done  by  virtue 
of  the  laws  of  comity  of  that  state.  And  for  that  reason  no  par- 
ticular reference  will  be  required  to  the  provisions  of  the  statute 
under  which  foreign  insurance  companies  are  permitted  to  carry 
on  the  business  of  insurance  in  the  state  of  New  York. 

It  is  sufiicient  for  the  purposes  of  this  case  to  assume  that  the 
defendant  was  lawfully  engaged  in  that  business  in  this  state,  and 
that  it  had  legally  and  properly  created  and  maintained  its  agency 
for  that  purpose.     And  that  the  agency  here,  by  a  proper  exer^ 
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dse  of  its  authority,  had  appointed  the  ag^it  at  Richmond  to 
transact  the  business  of  the  defendant  and  its  New  York  agencj 
required  to  be  done  at  that  place. 

But  even  these  assumptions,  added  to  the  circumstance  that  the 
defendant  had  organized  a  local  board  of  directors  at  the  city  of 
New  York,  having  authority  to  issue  policies  and  adjust  losses 
without  consultation  with  the  corporation  itself^  could  not  have 
the  effect  of  changing  the  nature  of  the  corporation  under  which 
all  this  was  performed. 

The  board  was  organized  and  the  agency  was  created  by  the 
act  and  under  the  authority  of  the  corporation.  The  local  board 
and  the  agency  combined  did  not  form  or  constitute  a  corporation, 
but  simply  the  local  means  or  agency  through  which  the  corpora- 
tion carried  on  and  transacted  its  business  in  this  country.  When 
the  local  board  and  agency  issued  a  policy,  collected  a  premium, 
adjusted  a  loss,  or  appointed  a  subordinate  agency^  it  was  not 
done  for  itself,  but  for  the  defendant.  And  the  power  exercised 
in  performing  either,  or  all  of  those  aots,  wa«  derived  from  and 
used  for  the  defendant. 

No  matter  how  formal  or  complicated  such  a  local  organization 
may  be,  it  can  only  possess  and  exercise  the  power  conferred  by 
its  foreign  charter  and  the  laws  of  the  state  upon  the  corporation 
itself.  And  when  it  makes  use  of  such  powers,  it  does  so  not  as 
an  independent  body  or  in  the  nature  of  a  subsisting  corporation, 
but  as  an  agency  merely  of  the  corporation  under  which  such 
organization  may  have  been  effected.  This  is  entirely  apparent 
from  the  facts,  that  without  the  charter  and  the  laws  of  the  state 
relating  to  such  corporation,  the  local  board  could  be  neither 
regularly  organized  or  acquire  the  power  of  acting  at  all.  And 
in  case  these  laws  were  repealed  and  the  charter  were  withdrawn, 
or  the  corporation  were  otherwise  dissolved,  the  local  board  and 
agency  would  necessarily  from  that  time  cease  to  exist.  It  is  not 
intended  to  be  afSrmed  that  the  right  of  foreign  corporations  to 
transact  business  in  this  state  is  absolutely  dependent  upon  the 
existence  of  some  statutory  regulation  in  their  favor,  but  only 
that  the  transaction  of  such  business  is  dependent  upon  a  com- 
pliance with  the  provisions  of  those  statutes  while  they  may  be 
maintained  by  the  legislative  authority  of  the  state. 

But  it  is  maintained  that  while  these  laws  are  in  existence  a 
compliance  with  their  requirements,  whether  it  be  by  a  more 
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agency,  properly  so  called,  or  by  a  local  board  of  direction  hav* 
ing  a  general  charge  and  control  over  the  American  business  of 
the  corporation  without  any  immediate  dictation  or  control  from 
the  corporation  itself,  constitutes  in  fact,  as  well  as  in  law,  a  mere 
agency,  and  nothing  beyond  that. 

And  this  is  insufficient  to  change  the  domiciliary  nature  of  the 
corporation  itself  under  whose  power  and  authority,  whether 
acquired  by  its  foreign  charter  or  the  laws  of  the  state  relating 
to  foreign  insurance  companies  doing  business  here,  this  formal  as 
well  as  efficient  organization  may  hare  taken  place.  This  organi* 
zation  was  merely  the  medium  through  which  the  defendant  car- 
ried on  or  transacted  its  American  insurance  business,  the  means 
through  which  it  was  done,  not  the  body  itself  which  did  that 
business.  Accordingly,  where  insurances  were  made,  as  is  shown 
by  the  policy  issued  in  this  instance,  it  was  the  defendant  that 
made  the  insurance  and  was  to  receive  the  premium  for  it,  and 
pay  the  loss  arising  under  it,  and  not  the  agency  and  board  of 
directors  existing  in  the  city  of  New  York.  It  is  true,  the  money 
would  pass  into  the  hands  of  the  local  agency  and  under  the  con- 
trol of  the  local  board,  when  premiums  were  paid,  and  from  them 
in  the  payment  of  losses  accepted  and  adjusted  by  them ;  but 
still  it  would  be  all  the  time  received  and  disbursed  as  the  money 
of  the  defendant,  in  whose  behalf  and  under  whose  authority  the 
local  board  and  agency  alone  had  the  power  of  acting. 

As  the  contract  of  insurance  made  in  this  case  was  necessarily 
the  contract  of  the  defendant,  therefore,  when  the  war,  or  South- 
ern insurrection,  arose,  it  was  not  one  which  existed  between  a 
loyal  citizen  and  a  rebel,  but  of  necessity  between  a  neutral  and  a 
rebel,  recognised  by  the  defendant's  government  as  a  belligerent. 

And  recognition,  although  not  binding  upon  or  adopted  in  a 
friendly  spirit  to  the  government  of  the  United  States,  was  bind- 
ing and  controlling  as  authority  upon  the  defendant.  As  a  con- 
tract between  a  neutral  and  a  rebel,  or,  as  the  defendant's  govern- 
ment designated  him,  a  belligerent,  it  was  neither  annulled  nor 
suspended  by  the  proclamation  of  the  President  or  the  laws  of 
Congress,  for  they  were  not  expressly  or  by  necessary  implication 
made  applicable  to  cases  of  that  character.  The  plaintiff  was  not 
therefore  prevented  from  maintaining  this  action  by  anything 
rendering  the  insurance  illegal  which  was  effected  in  this  case. 

But  by  the  terms  of  the  policy,  the  right  of  the  assured  to 
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depend  upon  it  as  an  insurance  was  rendered  conditional  upon 
the  performance  of  the  stipulations  requiring  payment  of  the  pre- 
miums. By  the  written  appointment  of  the  agent  at  Richmond, 
no  authority  was  conferred  upon  him  to  receive  payment  of  in- 
surance premiums.  That  appears  to  have  heen  derived  from  what 
were  called  renewal  receipts,  whicli  were  forwarded  from  the 
agency  at  New  York  to  the  local  agent,  and  by  him  delivered  to 
the  assured  as  the  premiums  were  paid.  Even  this  practice  was 
discontinued  after  the  early  part  of  the  year  1861.  This  discon- 
tinuance did  not  arise  out  of  any  disposition  manifested  by  any 
act  of  the  defendant,  or  the  New  York  agency,  to  terminate  its 
policies  or  to  decline  payment  of  its  pretniums,  but  on  account 
of  their  inability  to  communicate  readily  with  the  local  agent  at 
Richmond.  When  it  took  place,  the  means  of  carrying  on  such 
communications  had  been  interrupted  and  suspended  by  the  insur- 
rection. The  facilities  before  that  time  supplied  by  the  mails  and 
express  companies  traversing  the  country  had  necessarily  been 
withdrawn  on  account  of  the  hostile  and  dangerous  condition  of 
the  Southern  States,  and  the  only  remaining  means  of  communi- 
cation was  that  which  was  supplied  by  individuals  occasionally 
passing  around  or  through  the  lines  of  military  forces.   . 

The  agency  at  New  York  appears  to  have  been  of  the  most 
complete  and  general  character,  but  still,  as  already  shown,  merely 
an  agency.  It  therefore  had  the  power  to  create  and  appoint 
subordinate  agencies,  wherever  in  its  judgment  the  business  of  the 
defendant  required  them  to  be  located.  And  this  it  could  do 
either  by  writing  or  by  parol.  And  when  the  appointment  was 
made  by  writing  and  nothing  limiting  the  action  of  the  local 
agency  was  contained  in  it,  the  power  of  the  local  agent  could 
afterwards  without  any  legal  impropriety  be  enlarged  by  parol. 
In  this  respect  the  New  York  agency  was  unrestricted  by  any 
limitations  placed  upon  its  action  by  the  defendant,  or  the  instru- 
ments used  by  itself  for  the  creation  of  the  subordinate  local 
agency. 

For  while  the  written  power  of  appointment  issued  to  Cowardin 
in  this  case  conferred  certain  authority  upon  him  as  agent  for  the 
defendant,  not  as  agent  for  the  New  York  agency  at  the  city  of 
Richmond,  it  contained  nothing  preventing  additional  authority 
being  given  to  him,  either  by  the  New  York  agency  or  by  the 
defendant  itself.     Neither  was  anything  of  that  nature  contained 
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in  the  renewal  receipts.  For  by  the  printed  instructions  issued 
to  him  by  the  New  York  agency  he  was  only  prohibited  from 
receiving  premiums  without  a  regular  renewal  receipt,  in  the 
absence  of  special  authority  for  acting  otherwise  from  the  New 
York  office.  This  agency  could  therefore  authorize  the  subordi- 
nate agency  to  receive  the  premiums  accruing  on  the  defendant's 
policies  without  supplying  him  with  renewal  receipts  for  that  pur- 
pose. And  in  the  condition  of  the  country^  after  the  premium 
was  paid  in  June  1861,  which  rendered  the  transmission  of  these 
renewal  receipts  impracticable,  it  was  claimed  on  the  part  of  the 
plaintiff  that  such  authority  was  actually  conferred. 

Evidence  was  given  on  the  trial  tending  to  substantiate  this 
claim,  and  on  the  part  of  the  defendant  to  resist  it.  This  evidence 
was  of  a  conflicting  nature,  and  as  it  was  fairly  submitted  to  the 
jury  this  court  at  the  present  time  has  no  power  to  interfere  with 
their  conclusion  upon  that  subject.  They  have  found  that  the 
aathority  was  conferred,  substantially,  of  course,  as  the  evidence 
on  the  part  of  the  plaintiff  tended  to  establish  it.  And  if  it 
was,  it  amounted  to  a  general  authority  to  the  local  agent  at 
Richmond  to  receive  the  premiums  without  renewal  Receipts  and 
without  specific  directions  as  to  what  he  should  receive  them  in. 
It  wafl  therefore  a  general  authority  to  him  to  collect  the  pre- 
miums accruing  in  the  defendant's  favor  upon  the  policies  which 
it  had  previously  issued.  And  this  authority,  under  the  well-set- 
tled principles  of  the  law  of  agency,  the  agent  became  bound  to 
his  principal  to  make  use  of  according  to  the  ordinary  course  of 
the  business  he  was  employed  in  and  the  settled  usages,  if  any 
were  found  to  exist,  relating  to  the  subject.  He  could  not,  there- 
fore, bind  his  principal  or  satisfy  the  powers  of  his  agency  by 
accepting  property  for  the  premiums,  for  that  would  convert  the 
power  to  receive  payment  merely  into  an  authority  to  traffic  in 
merchandise. 

But  from  the  nature  of  the  power  to  receive  payment  the  agent 
necessarily  derived  the  authority  to  accept  whatever  was  generally 
used  for  the  purpose  of  making  payments  in  the  locality  where 
the  debts  were  to  be  collected.  As  it  has  turned  out,  it  would 
have  been  more  profitable  for  the  principal  if  the  agent  had  col- 
lected the  premium  upon  this  insurance  in  gold  coin  or  treasury 
notes  of  the  United  States.  But  where  this  authority  to  collect 
the  premiums  was  exercised,  it  appears  from  the  evidence  that  it 
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could  not  be  either  conveniently  or  eflFectively  used  in  that  manner, 
for  gold  was  shown  to  have  disappeared  almost  entirdy  from  cir- 
culation, and  it  is  a  matter  of  history  that  the  insurrectionary 
authorities  discountenanced  the  use  of  United  States  treasury 
notes.  When  this  authority  was  given,  which  the^jury  have  found 
was  conferred  upon  the  agent  at  Richmond,  there  was  no  imme* 
diate  indication  that  any  further  opportunity  would  be  afforded 
for  communicating  with  him  while  hostile  relations  existed  between 
the  government  and  the  rebel  states. 

And  it  must  therefore  have  been  designed  for  his  guide  under 
circumstances  at  that  time  not  fully  anticipated  or  comprehended. 
The  end  to  be  obtained  by  the  use  and  exercise  of  the  authority 
was  to  be  the  payment  of  the  indebtedness  accruing  to  the  defend* 
ant.  And  if  circumstances  should  arise  requiring  the  exercise  of 
judgment  and  discretion  m  making  the  collection,  it  must  have 
been  intended  that  this  agent  should  determine  such  matters  for 
himself  on  account  of  the  impracticability  of  communicating 
either  with  the  defendant  or  the  general  agency  located  here  for 
the  procurement  of  special  directions.  Such  emergencies  must, 
from  the  nature  of  the  times,  have  been  necessarily  within  the 
expectation  of  the  general  agency,  and  when  they  arose  after- 
wards it  was  the  duty  of  the  special  agent  to  determine  upon  the 
best  mode  of  securing  the  object  of  his  principal  under  the  cir- 
cumstances. His  duty  as  well  as  his  authority  was  to  collect  the 
debts  maturing  in  favor  of  the  defendant.  How  that  could  best 
be  done  was  necessarily  left  to  his  own  prudence  and  judgment 
when  the  changes  in  the  times  rendered  a  determination  upon  that 
point  indispensable  to  the  exercise  of  his  authority. 

That  such  changes  did  arise  is  clearly  shown  by  the  evidence. 
For  soon  after  the  agent  at  Richmond  was  directed  to  collect  the 
premiums  without  renewal  receipts  the  actual  currency  of  that 
locality  was  supplanted  by  Confederate  notes  of  the  insurrec- 
tionary government.  Although  not  made  a  legal  tender  for  the 
payment  of  debts,  all  other  species  of  currency  were  soon  driven 
out  of  circulation  by  them.  And  after  that  they  were  the  finan- 
cial means  used  for  buying  and  selling  property,  and  for  creating 
and  dischargiag  debts.  And  while  that  was  their  character,  and  the 
premiam  upon  gold  and  fereign  exchange  was  not  far  above  them, 
they  were  received  by  this  agent  in  payment  of  the  premiums  due 
on  this  insurance. 
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The  uncontradicted  evidence  given  in  the  case  is  that  these 
notes  were  issued  soon  after  the  passage  of  the  act  providing  for 
them,  which  was  on  the  19th  of  August  1861. 

And  from  that  time  they  passed  as  of  equal  value  with  bank- 
notes, and  daring  the  residue  of  1861  and  through  1862,  they 
were  known  ae  Confederate  money  and  passed  almost  at  par  at 
Richmond.  The  acceptance  of  this  currency  as  payment  of  the 
premiums  upon  the  policy  in  suit,  spurious  and  unlawful  as  the 
carrency  itself  was,  very  materially  differed  from  the  acceptance 
of  payment  in  property  or  in  counterfeit  notes  or  the  notes  of 
insolvent  banks.  For  the  acceptance  of  property  was  not  within 
the  spirit  or  scope  of  the  agency,  and  the  bills  of  insolvent  banks 
and  counterfeit  notes  would  be  wholly  devoid  of  value  and  there- 
fore no  payment  whatever  in  any  just  sense  of  that  term.  But 
these  notes  were  not  of  that  description,  for  they  had  a  circulating 
value  at  the  time  the  agent  received  them,  and  were  used  for  all 
the  ordinary  purposes  of  currency.  While  in  that  condition  he 
received  them  as  payment,  and  from  die  hopeful  account  given  by 
him  of  the  prospects  of  the  Confederacy,  contained  in  his  letter 
of  June  1861,  he  undoubtedly  did  so  in  good  faith,  believing  he 
was  promoting  his  principars  interests  by  doing  so.  From  the 
nature  of  the  power  which  the  jury  have  necessarily  found  was 
conferred  upon  him,  the  circumstances  that  must  have  been  ex- 
pected to  attend  the  execution  of  it,  the  emergency  he  afterwards 
encountered,  when  the  previous  currency  of  his  state  was  practi- 
cally excluded  from  jsirculation  by  that  which  was  issued  ^by  the 
Confederate  authorities,  the  premiums  upon  this  policy  were  in  judg- 
ment of  law  paid  when  the  defendant's  agent  received  the  amount 
due  for  them  in  these  notes.  It  was  the  only  possible  mode  under 
the  circiUDBtances  existing  at  that  time  in  which  the  premiums 
could  be  collected  by  him,  and  as  it  had  been  made  his  duty  to 
obtain  their  payment,  he  Was  necessarily  authorized  to  receive  it 
in  that  manner. 

But  even  if  that  authority  were  not  a  necessary  incident  of  the 
power  conferred  upon  him,  still  as  he  was  authorized  to  collect  the 
premionuB,  his  acceptance  of  Confederate  notes  for  the  amount  of 
them  discharged  the  assured.  For  under  the  circumstances  existing 
at  the  time  when  the  authority  to  collect  was  conferred  upon  him, 
it  could  neither  have  been  expected  nor  intended  that  the  identical 
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currency  received  by  him  should  be  remitted  to  the  general  agency 
at  the  city  of  New  York. 

This  currency,  although  valuable  at  Richmond,  was  worthless 
at  New  York.  The  only  mode,  therefore,  in  which  the  value  it 
had  at  Richmond  could  be  transmitted  to  New  York  was  by  pur> 
chasing  gold  or  foreign  exchange  with  it,  and  it  appears  from  the 
evidence  that  it  was  capable  of  being  so  used.  In  addition  to 
this,  the  course  of  business  previously  established  between  the 
New  York  and  the  Richmond  agency,  was  for  the  agent  at  the 
latter  place  to  make  up  his  accounts  and  remit  his  collections  once 
in  each  month,  which  was  inconsistent  with  the  obligation  or  ex- 
pectation that  the  identical  moneys  received  by  him  were  to  be 
remitted  to  the  agency  at  New  York.  On  the  contrary,  the  noto- 
rious and  general  course  of  business  in  cases  of  that  description 
was  to  purchase  exchange  with  the  local  currency,  and  in  that 
manner  transmit  its  value  to  the  place  to  which  it  was  to  be  for- 
warded. 

Not  only  the  state  of  public  affairs,  but  the  customary  mode 
shown  to  have  been  adopted  in  the  transaction  of  this  business 
also,  indicate  that  it  could  not  have  been  intended  that  the  local 
currency  used  and  received  for  the  payment  of  debts  at  Richmond 
should  be  remitted  in  kind  to  New  York.  On  the  contrary,  this 
was  received  for  the  convenient  transaction  of  the  business  at  the 
place  where  it  fulfilled  all  the  purposes  and  offices  of  a  monetary 
currency.  And  accompanying  its  receipt  was  the  corresponding 
duty  to  invest  it  in  such  funds  or  commercial  paper  as  would 
enable  him  to  transmit  its  local  value  to  the  general  agents,  whose 
business  was  carried  on  at  a  place  where  that  local  value  had  no 
existence. 

Under  this  relation  and  obligation  of  the  local  agent,  he  became 
the  defendant's  debtor  for  the  value  of  the  Confederate  currency 
at  the  time  and  place  when  and  whet'e  it  was  received  by  him. 
And  that  obligation  can  only  be  effectually  discharged  by  trans- 
mitting or  paying  that  value  in  lawful  money  or  its  equivalent  to 
the  defendant's  general  agents  at  the  city  of  New  York. 

By  the  acceptance  of  the  premiums  in  Confederate  notes  the 
agent  discharged  the  assured,  but  at  the  same  time,  under  his  obli- 
gations arising  out  of  the  peculiar  circumstances  of  the  case  and 
the  previous  course  of  business  between  himself  and  the  defend- 
ant's general  agency,  he  became  the  defendant's  debtor  for  the 
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unounts  received  with  the  duty  of  remitting  it  in  such  a  manner 
to  the  general  agency  at  New  York  as  to  transfer  the  full  local 
Talue  for  the  time  being  received  by  him  to  such  agency. 

Judgment  affirmed. 


mt- 
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English  Law  Officers — Reobnt  Changes. — ^The  change  of  min- 
istry in  England  on  the  resignation  of  Mr.  Disraeli,  at  the  close  of  last 
jear,  was  followed  by  the  nsual  changes  in  the  law  officers  of  the  Crown. 
iSir  William  Page  Wood,  so  long  known  as  yice-Chancellor,  and 
more  recently  as  Lord  Justice  of  the  Court  of  Appeal  in  Chancery, 
became  Lord  Chancellor,  with  a  peerage,  under  the  title  of  Lord 
Hatrsrlet  ;  Vicc-Chancellor  Sir  &.  M.  Giffard  succeeded  Sir  W. 
P.  Wood  as  Lord  Justice;  and  W.  M.  James,  Q.  C,  was  promoted  to 
the  vacant  Yice-Chancellorship. 

Sir  Robert  P.  Collier  became  Attorney-General,  and  John  I>. 
Coleridge,  Q.  C,  Solicitor-General. 

Confederate  Notes.  Liability  op  Corporation  in  the  Se- 
ceding States  to  Stockholder  in  Loyal  States  for  Dividends 
DECLARED  DURING  THE  War. — Keppel  V.  The  Railroad^  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Virginia,  was  an  action 
by  a  stockholder  for  an  account  for  dividends  during  and  subsequent  to 
1861,  the  plaintiff  being  then  a  citizen  of  Pennsylvania.  It  appeared 
that  under  the  Confiscation  Act  passed  by  the  Confederate  Congress, 
August  30th  1861,  and  proceedings  in  a  Confederate  court,  some  of  the 
plaintiff's  shares  were  sold,  and  the  rest  delivered  to  a  receiver,  and 
dividends  were  thereafter  paid  by  the  company  to  the  purchasers  and 
the  receiver  until  November  1864.  No  dividends  had  been  declared  since 
then,  but  on  the  fall  of  the  Confederate  government  the  proceedings 
under  the  Confederate  Confiscation  Act  had  been  treated  as  nullities, 
and  the  company  admitted  the  title  to  be  in  plaintiff.  But  the  company 
daiined  that  the  payments  of  the  premiums  from  1861  to  1864  were 
valid  payments,  having  been  made  under  compulsion  of  the  laws  of  a 
de  facto  government ;  and  secondly,  even  if  this  were  not  allowed,  the 
only  liability  was  to  pay  on  demand  in  saeh  currency  as  had  been  under 
Deoeasity  received  by  the  railroad,  and  no  demand  having  been  made 
until  such  currency  (i.  e.  Confederate  notes)  had  become  utterly  worthless, 
no  decree  could  be  made  against  the  company.  Chase,  C.  J.,  considered 
the  nature  of  governments  de  facto^  and  was  of  opinion  that  the  Con- 
federacy was  not  such  a  de  facto  government  that  the  courts  of  the 
United  States  were  bound  to  uphold  transactions  under  its  authority,  when 
they  were  prejudicial  to  the  interests  of  citizens  of  other  states  excluded 
by  the  rebellion,  and  the  policy  of  the  United  States,  from  the  care  of  their 
interests  within  the  states  in  rebellion.  He  was  therefore  of  opinion 
thai  the  payments  of  premiums  to  any  but  the  plaintiff  were  unlawful 
and  invalid ;  and  that  as  the  premiums  were  not  set  apart,  nor  was  any 
force  actoally  used,  or  even  threatened,  the  facts  did  not  present  a  cas» 
Tot.  XVII.— 12 
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of  exemption  from  liability  on  the  principle  of  vis  major.  The  second 
point  of  the  defence  he  thought  equally  untenable,  the  dividends  being 
declared  in  dollars,  and  the  company,  upon  the  declaration  of  each  divi- 
dend, becoming  the  stockholders'  debtor  for  a  liquidated  sum  in  dollars. 
He  thought,  however,  that  the  court  should  recognise  the  fact  that  the 
earnings  of  the  road  were  not  in  legal  dollars  of  the  United  States,  and 
that  the  liability  of  the  railroad  was  only  for  the  value  of  the  currency 
received  at  a  time  when  it  ought  to  have  been  paid  to  the  stockholder. 
He  therefore  directed  an  account  to  be  computed  by  a  master. 

Public  Office.  Right  to  Fees  dependent  on  Performance 
OF  Duties.  Assignment  of  Profits. — In  Smith  v.  Mayor ^  rf^c,  of 
New  York,  in  the  Court  of  Appeals  of  New  York,  the  plaintiff  sued  as 
assignee  of  one  Roof,  who  was  a  Deputy  Collector  of  Assessments  in  the 
city  of  New  York,  from  July  Ist  1867  to  April  29th  1858,  by  appoint- 
ment  of  Charles  Devlin,  street  commissioner.  During  that  term 
Roof,  by  direction  of  the  street  commissioner,  daily  offered  to  perform 
the  duties  of  his  office,  but  the  defendants  ne^ected  and  refused  to 
permit  him  to  do  so,  and  in  point  of  fact  the  duties  were  performed  by 
another  person.  The  compensation  of  a  deputy  collector  was  by  law  a 
commission  on  the  amounts  collected  by  him.  It  appears  that  the  office 
of  street  commissioner,  by  whom  the  appointments  of  deputy  collectors 
were  made,  was  in  dispute,  and  two  sets  of  collectors  had  been  appointed  ; 
the  courts  had  decided  in  favor  of  Devlin,  by  whom  plaintiff  *8  assignor 
was  appointed.  Plaintiff  claimed  that  Roof  was  entitled  to  perform  the 
services  which  defendants  had  prevented  him  from  doing,  and  that  if  he 
had,  his  fees  would  have  been  $1188,  and  that  the  assignment  was  made 
after  Roof  had  ceased  to  be  collector,  and  when  his  title  to  the  said 
compensation  was  complete.  The  court,  Hunt,  J.,  delivering  the  opin- 
ion, held  that  the  appointment  to  office  was  not  a  contract,  there 
could  be  no  property  in  an  office,  and  the  right  to  fees  is  dependent  od 
the  performance  of  the  duties,  and  the  plaintiff  therefore  had  no  right 
of  action  in  this  foQU.  The  following  cases  were  cited:  Conner  v. 
Mayor,  1  Seld.  285 ;  People  v.  Warner,  7  Hill  81 ;  2  Denio  272;  Deroy 
T.  Mayor,  39  Barb.  169 :  CanniffY.  Mayor,  4  E.  D.  Smith  431 ;  Lynch 
v.  Mayor,  25  Wend.  680 ;  Baker  v.  Utica,  19  N.  Y.  326. 

Civil  Rights  Bill.  Evidence  of  Chinamen  in  a  Criminal 
Prosecution  against  a  Negro. — The  People  v.  Washington,  in  the 
Supreme  Court  of  California  ^October  Term  1868),  was  a  case  arising 
under  the  statute  of  California  providing  that  '*no  Indian  or  person 
having  one  half  or  more  of  Indian  blood,  or  Mongolian  or  Chinese,  shall 
be  permitted  to  give  evidence  in  favor  of  or  against  any  white  person." 
I  The  defendant,  a  mulatto,  was  indicted  for  robbery,  and  on  the  trial  the 
only  evidence  offered  against  him  was  the  testimony  of  Chinamen,  not. 
born  within  the  United  States.  The  court  below  held  the  witnesses  in- 
competent, and  discharged  the  defendant,  whereupon  the  case  was 
brought  to  this  court  by  writ  of  error.  The  Supreme  Court  affirmed  the 
judgment,  holding  that  since  the  passage  of  the  13th  Amendment 
to  the  Constitution  of  the  United  States,  and  the  Act  of  Congress  of 
April  9th  1866,  commonly  called  the  Civil  Rights  Bill,  the  defendant 
stood  in  the  same  position  before  the  law  as  if  he  were  a  white  person. 
RHODES;  J.,  thus  sums  up  the  opinion : — 
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"  Oar  conclusion  is,  that  the  portion  of  the  Civil  Rights  Bill  now  in 
question — and  we  are  not  called  upon  to  consider  any  other — was  no4 
repngnant  to  the  Constitution  of  the  United  States  as  it  read  prior  to 
the  adoption  of  the  fourteenth  amendment,  and  that  its  effect  was  to 
pat  all  persons,  irrespective  of  race  or  color,  born  within  the  United 
States,  and  not  subject  to  any  foreign  power,  excluding  Indians  not  taxed, 
upon  an  equality  before  the  laws  of  this  state  in  respect  to  their  per- 
sonal liberty;  and  that  the  fourteenth  section  of  the  statute  of  this 
state  in  relation  to  crimes  and  punishments,  so  far  as  it  discriminates 
against  persons  on  the  score  of  race  or  color,  born  within  the  United 
States  and  not  subjeot  to  any  foreign  power,  excluding  Indians  not 
taxed,  has,  by  the  force  and  effect  of  the  Civil  Rights  Bill,  become  null 
and  void/' 

Sawyer,  C.  J.,  and  Sanderson,  J.,  concurred.  Orocket,  J.,  and 
Spraoue,  J.,  dissented,  holding  the  Civil  Rights  Bill  to  be  uncon- 
stitutional. 

Taking  Private  Property.  What  is  Public  Use. — Morton  v. 
Sqitankum  &  Freehold  Marl  Company ^  in  the  U.  S.  Circuit  Court,  Dis- 
trict of  New  Jersey  (Nov.  Term  1868),  was  a  bill  to  enjoin  the  defend- 
aots  from  taking  the  plaintiff's  laud  on  the  ground  that  the  railroad 
which  the  charter  authorized  the  company  to  build  was  a  mere  private 
road,  and  that  private  property  could  not  be  taken  without  the  owner's 
consent  except  for  public  use.  The  Constitution  of  New  Jersey  pro- 
vides that  private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  The  act  of  incorporation  of  defendants  is  entitled 
'•  An  act  to  incorporate  the  Squankum  and  Freehold  Marl  Company." 
It  authorizes  the  company  to  purchase,  hold,  and  convey  such  marl-beds 
as  they  may  deem  proper,  in  the  county  of  Monmouth,  and  to  open  and 
work  the  same,  and  to  transport  the  marl,  and  to  vend  the  same,  and  to 
build  and  use  the  railroad  thereafter  mentioned,  and  to  lay  and  maintain 
drains  through  the  adjacent  lands  for  the  benefit  of  their  said  marl 
beds.  It  further  authorizes  them  to  construct  a  railroad  in  the  county 
of  Monmouth,  to  run  from  some  convenient  point  on  the  lino  of  the 
Freehold  and  Jamesburg  Agricultural  Railroad  at  or  near  the  village  of 
Freehold,  to  the  said  marl  beds,  at  or  near  the  village  of  Farmingdale, 
with  such  branches  as  may  be  deemed  proper,  not  exceeding  three  miles 
in  length,  and  to  run  engines  and  cars  on  said  railroad  for  the  trans- 
portation of  their  said  marl.  And  it  then  authorizes  them  to  enter 
upon,  take  possession  of,  occupy  and  excavate,  any  lands  that  may  be 
necessary  for  the  construction  of  their  said  railroad,  and,  if  they  cannot 
agree  with  the  owners  thereof,  that  application  may  be  made  to  a  Judge 
of  the  Circuit  Court,  for  the  appointment  of  commissioners  to  view  and 
examine  the  said  lands,  and  to  make  a  just  and  equitable  appraisement 
of  the  value  of  the  same. 

It  was  claimed  by  plaintiff  that  this  road  so  authorized  was  merely 
for  transportation  of  the  company's  marl,  and  was  therefore  a  private 
road.  It  appeared,  however,  that  by  another  Act  of  the  same  session 
of  the  Legislature,  the  Freehold  and  Jamesburg  llailroad,  with  which 
the  new  road  was  to  connect,  were  authorized  to  run  their  cars  over  the 
latter  for  the  transportation  of  passengers  and  general  freight.  Field, 
B.  J.,  delivered  the  opinion,  holding  that,  ^^  When  and  in  what  cases  pri- 
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vate  property  shall  be  taken  for  public  use,  is  a  question  for  the  legisla- 
ture alone  to  determine.  From  their  decision  there  can  be  no  appeal. 
What  is  such  a  public  use  as  will  justify  the  taking  of  private  property, 
is  also  a  question,  which  the  legislature  must  in  the  first  instance  deter- 
mine. But  upon  this  point  their  determination,  although  entitled  to 
respectful  consideration,  is  not  final  and  conclusiye ;"  citing  Tidewater 
Ok  v.  Coster^  3  C.  E.  Green  518.  (See  abstract  of  this  case,  7  Am. 
Law  Reg.  N.  S.  760,  761.) 

Upon  the  latter  point,  he  was  of  opinion  that  the  facte  showed  such 
a  public  use  as  would  support  the  act.  The  acts  relating  to  the  oonneo- 
tion  between  the  proposed  road  and  the  Freehold  and  Jamesburg  road, 
he  thought  might  be  construed  as  supplementary  to  each  other,  whether 
80  entitled  or  not,  and  the  bill  and  answer  showed  that  the  two  con^ 
panics  had  so  accepted  them,  and  the  acts  and  the  contracts  under  them 
brought  the  new  road  into  the  class  of  railroads  which  were  undoubtedly 
a  public  use  for  which  land  might  be  taken. 

Even  if  the  act  in  question  had  stood  alone,  the  use  which  it  con- 
templated was  so  general  and  public  in  its  nature,  he  doubted  whether 
he  would  have  felt  authorized  to  declare  the  act  invalid ;  citing  as  an 
analogous  case  Scudder  v.  TVenUm  Delaware  Falls  Co.y  Saxton  694. 

Internal  Revenue.  Lottery. — The  United  States  v.  Olney,  in 
the  U.  S.  District  Court  for  the  District  of  Oregon  (Nov.  Term  1868), 
was  an  action  to  recover  a  special  tax  from  defendant  as  a  lottery  dealer. 
It  appeared  that  OIney  owning  a  large  number  of  town  lots  in  Astoria, 
divided  them  into  parcels,  containing  in  most  cases  one  lot,  but  in  certain 
others,  called  prize  parcels,  two,  four,  or  six  lots  were  included,  or  single 
lots  of  much  more  than  average  value.  He  then  sold  tickets  for  the 
uniform  price  of  $50,  and  the  purchasers  were  to  have  their  names 
written  on  slips  of  paper  and  the  number  of  the  various  parcels  also 
on  slips  of  paper  and  both  to  be  drawn  by  lot,  the  purchaser  whose  name 
was  first  drawn  to  take  the  parcel  first  drawn,  &c. 

It  was  claimed  on  the  part  of  defendant  that  each  purchaser  got  a  lot 
worth  the  price  of  his  ticket,  $50,  and  that  they  having  become  the 
owners  in  common  of  the  property,  took  this  mode  of  dividing  it  aoaong 
themselves.  The  court,  however  (Deady,  J.),  held  it  a  lottery,  as  the 
element  of  chance  was  a  principal  part  of  the  consideration  offered  and 
regarded  in  the  purchase  of  tickets ;  citing  The  Art  Union  Case,  7  N. 
Y.  228. 

Internal  Revenue.  Criminal  Law.  Diboharge  of  Jttry 
WITHOUT  Prisoner's  consent. — The  United  States  y.  Watson,  in  the 
U.  S.  District  Court,  Southern  District  of  New  York,  was  an  indictment 
under  the  Act  of  July  13th  1866  for  concealment  of  distilled  spirits 
removed  from  the  distillery  in  violation  of  the  revenue  laws.  Defend* 
atit  moved  for  a  discharge  on  the  ground  that  at  a  previous  term  a  jury 
had  been  sworn  under  the  same  indictment,  and,  on  account  of  the  sick- 
ness of  the  district  attorney  and  the  absence  of  witnesses  for  the  United 
States,  a  juror  had  been  withdrawn  by  order  of  the  court,  and  without 
the  consent  of  defendant. 

Blatchford,  J.,  held  that  the  discharge  of  the  jury  under  the  cii- 
onmstances,  was  not  caused  by  necessity,  and  therefore  was  a  bar  to 
farther  proceedings.     (Blatohford,  J.,  explained  that  he  had  ordered 
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the  jaror  withdrawn  under  the  impression  that  defendant  consented.) 
See  the  opinion  in  fall,  in  8  Internal  Revenue  Record  170. 

Revsnue  Acts.  Imports.  Bond  for  Goods  seized. — The  IT, 
S.  V.  Four  Cases  of  Silk  Ribbon,  in  the  U.  S.  District  Court  for  the 
Southern  District  of  New  York  (May  Term,  1867),  and  U.  S.  v.  12,347 
Boffs  of  Sugar  (Nov.  1868),  in  the  U.  S.  District  Court,  District  of 
California,  were  both  upon  mo'ion  to  instruct  appraisers  as  to  the  mode 
of  appraisement  of  goods  and  '^o  deliver  to  claimants  on  filing  bond  for 
the  proper  amount.  In  both  cases,  the  goods  while  in  warehouse  under 
the  ordinary  bond  for  duties,  under  tEe  Acts  of  Aug.  30th  1842  and 
Aug.  6th  1846  (9  Stat.  53,  Brightly's  Dig.  tit.  Imports,  §  282,  &c.), 
had  been  seized  for  violation  of  the  revenue  acts,  under  the  Act  of  May 
28th  1830,  §  4  (4  SUt.  410,  Brightly's  Dig.  Imports,  §  206),  and  March 
3d  1863,  §  2  (12  Stat.  739).  The  questions  were  whether  the  bond 
required  by  the  Act  of  March  1st  1799,  §  89  (1  Stat.  696),  should  be 
for  the  full  m^ket  value  of  the  goods  or  such  value  less  the  duties  legally 
chargeable  thereon,  and  whether  the  value  should  be  estimated  at  the 
time  of  seizure  or  the  time  of  delivery.  In  the  New  York  case,  Blatch- 
roRD,  J.,  was  of  opinion  : — 

1.  That  the  bond  should  be  for  the  full  value  of  the  goods  to  the  im- 
porter  at  the  time  of  seizure. 

2.  That  when  the  goods  are  seized  in  his  hands  after  the  duties  are 
paid,  their  value  to  him  is  the  market  value,  which  includes  the  amount 
of  duties. 

3.  That  where  the  goods  are  seized  in  warehouse,  their  value  to  the 
importer  is  the  market  value  less  the  duties,  and  for  this  amount  the 
bond  must  be  given. 

In  the  California  case,  Hoffman,  J.,  dissenting  from  the  preceding 
decision,  held  that  the  bond  must  be  for  the  full  market  value  at  the 
time  of  appraisement  and  delivery  to  claimant,  without  deduction  for 
duties.  (In  this  connection  see  opinion  of  Cabwalader,  J.,  in  U,  S, 
V.  Segars,  3  Phik.  Rep.  617.) 

Admiralty.  Forfeiture  of  Seamen's  Wages  for  Disobedience 
OF  Orders. — ^The  case  of  The  Bark  Almatia,  in  the  U.  S.  District 
(3ourt,  District  of  Oregon  (Nov.  Term,  1868),  was  a  suit  in  rem  for 
fleamea's  wages.  The  facts  were,  that  libellants  had  shipped  for  a 
roaod  voyage  from  San  Francisco  to  Portland-on-Waliamet  and  back. 
While  at  the  dock  at  Portland,  on  a  Sunday  morning,  the  second  mate 
ealled  the  men  up  at  six  o'clock,  and  set  them  to  work  about  the  ship. 
He  then  ordered  them  to  loose  and  refurl  the  foresail.  The  weather 
was  calm  and  dry  and  the  foresail  had  been  furled  the  Tuesday  before, 
by  order  and  direction  of  the  first  mate.  It  was  then  half-past  eight 
o'clock,  and  the  custom  was  to  have  breakfast  on  Sunday  morning  at 
eight  There  was  no  necessity  of  refurling  the  sail  at  that  time.  To 
this  order,  the  men  replied  that  it  was  after  eight  o'clock,  and  they 
wanted  their  breakfasts.  The  officer  immediately  reported  this  answer 
to  the  master,  who  had  the  men  called  afl.  On  coming  aft,  the  master 
isked  the  men  what  was  the  mutter.  They  answered  that  they  wanted 
their  breakfast.  To  this  the  master  replied — You  want  your  break- 
&st,  do  you  ?  The  master  then  asked  the  men  if  they  would  furl  the 
sail    They  replied  that  it  was  after  eight  o'clock,  and  they  wanted 
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their  breakfasts.  The  master  then  said — You  refuse  duty  then ;  mind 
you  get  nothing  coming  to  you.  The  men  replied — We  don't  refuse  to 
do  duty,  but  we  want  our  breakfasts.  The  master  then  ordered  the 
second  officer  to  go  ashore  and  get  men  to  furl  the  sail.  The  officer  did 
so,  but  none  were  obtained,  and  the  sail  was  not  refurled  until  the  fol- 
lowing Monday  evening.  No  more  notice  was  taken  of  the  men.  By 
direction  of  the  master,  the  men  were  given  their  meals  on  Sunday  and 
slept  on  board,  but  were  not  called  out  on  Monday,  and  on  applying  for 
breakfast  were  refused.  The  men  went  on  shore  and  asked  the  master 
what  he  was  going  to  do  with  them,  to  which  he  replied  he  did  not 
know  them ;  they  had  taken  charge  yesterday  morning,  and  he  would 
have  nothing  more  to  do  with  them.  The  men  asked  if  they  could  go 
ashore;  to  which  the  master  said,  ^*  I  don't  tell  you  to  go  ashore;"  aud 
to  a  request  for  payment,  he  said,  ''No;  get  it  out  of  the  ship  if  yuu 
can."  They  then  brought  this  suit,  and  the  claimants  defended  on  the 
ground  of  desertion  and  disobedience  of  orders.  The  court  (I)eadt, 
J.)  held  that  there  was  no  desertion,  and  decreed  for  libellants  for  the 
estimated  time  of  the  round  trip  and  the  price  of  passage  home  to  the 
port  of  shipment,  but  deducted  one  month's  wages  from  the  libellanta 
on  account  of  their  misconduct  in  not  obeying  the  order  to  refurl  the 
foresail.  The  order,  he  thought,  was  not  an  extreme  one,  and  even 
though  they  felt  that  it  was  given  at  the  time  with  the  intention  to 
annoy  and  punish  them,  yet  the  officer  had  a  right  to  have  the  sails 
furled  to  please  his  eye  and  in  accordance  with  his  own  notions  of  what 
was  seamanlike,  and  they  should  have  obeyed. 
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supreme  court  of  california.^ 

supreme  court  of  maine.' 

court  of  chancery  of  new  jersey.' 

supreme  court  op  new  york.* 

Admiralty. 

Jurisdiction. — A  cause  of  action,  to  be  cognisable  in  admiralty, 
whether  arising  out  of  contract,  claim,  service,  or  obligation  or  liability 
of  any  kind,  must  relate  to  the  business  of  commerce  and  navigation : 
People  V.  Steamer  America^  34  Cal. 

Mode  o/ raising  issue  on. — ^The  only  mode  of  raising  issue  on  the  juris- 
diction of  a  state  court,  on  the  ground  that  the  cause  of  action  pending 

I  From  J.  £.  Hak,  Esq.,  Reporter ;  to  appear  in  34  Cal.  Rep. 
'  From  W.  W.  Virgin,  Esq.,  Reporter ;  to  appear  in  55  Me.  Rep. 

*  From  C.  £.  Green,  Esq.,  Reporter;  to  appear  in  vol.  4  of  his  Reports. 

*  From  Hon.  O.  L.  Barbour,  Reporter  ;  to  appear  in  vol.  51  of  his  Reports. 
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therein  belongs  to  maritime  jurisdiotion,  ia  by  presenting  in  the  plead- 
ings the  essential  facts  showing  such  cause  to  relate  to  the  business  of 
commerce  and  navigation :  Id, 

Where  the  State  u  Plaintiff. — Whether  a  state  court  would  not  hold 
its  jurisdiction  of  an  action  brought  in  the  name  of  the  People  and  in 
aid  of  the  public  revenues  of  the  state,  even  though  the  cause  of  action 
related  to  the  business  of  commerce  and  navigation,  suggested,  but  not 
decided:  Jd. 

Banks. 

Spurious  Notes, — The  defendant  having,  on  the  1st  day  of  July  1868, 
paid  out  to  the  plaintiff  a  counterfeit  bill,  purporting  to  be  issued  by 
another  bank,  and  the  plaintiff  havine  neglected  to  return  it  for  re- 
demption until  the  17th  day  of  Septenibcr  following:  Heldy  that  if  the 
daty  rested  upon  the  plaintiff  to  return  the  bill  and  notify  the  bank  of 
the  forgery,  within  a  reasonable  time  after  its  discovery,  the  question 
of  negligence,  under  the  circumstances,  was  for  the  jury  to  decide : 
Burrili  V.  The  Watertoum  Bank  and  Loan  Company y  51  Barb. 

EM,  also,  that  when  the  plaintiff  was  in  doubt,  and  had  no  ready 
means  of  detecting  the  forgery,  the  duty  of  returning  the  bill  imme- 
diately was  not  absolute,  although  its  genuineness  had  been  questioned ; 
iod  that  the  duty  of  returning  forged  paper,  in  such  a  case,  must  begin, 
if  at  all,  from  the  time  the  holder  has  what  the  jury  shall  deem  satis- 
factory evidence  of  its  spuriousness :  Id. 

Where  a  person  receiving  from  a  bank  a  spurious  note  pays  it  out  to 
a  third  person  supposing  it  to  be  genuine,  and  the  latter  neglects  for  an 
unreasonable  time,  after  being  informed  that  it  is  counterfeit,  to  return 
it,  the  bank  cannot  avail  itself  of  such  third  person's  neglect  to  defeat 
the  action  of  the  one  to  whom  it  had  paid  out  such  note :  Id. 

The  decision  in  Flowers  v.  Todd,  6  Hill  340,  requiring  a  creditor  who 
takes  forged  bank  paper  in  payment  of  his  debt  to  return  or  offer  to 
retnrn  it  to  his  debtor,  before  he  can  maintain  an  action  upon  his  origi- 
nal demand,  questioned :  Id. 

Bills  and  Notes.     See  Stamp. 

Corporation.    See  Libel. 

Dissolution — ^Comity  in  Courts  of  another  State. — ^The  judgment  of 
another  state,  decreeing  a  dissolution,  and  appointing  receivers  to  wind 
np  the  concerns,  of  a  corporation  created  by  its  laws,  will  not  prevent 
an  action  commenced  against  such  corporation  here,  prior  to  such  dis- 
tribntion,  from  proceeding  to  judgment,  unless  it  be  shown  that  the  cor- 
poration is  utterly  extinct :  Hunt  v.  Columbian  Ins.  Co,,  55  Me. 

It  Ls  not  sufficient  to  show  that,  by  the  law  and  usage  in  the  court  of 
the  state  where  such  decree  of  dissolution  is  passed,  such  corporation 
is  permanently  dissolved,  although  it  still  has  a  qualified  existence, 
capable  of  being  a  party  to  a  judgment  there  :   Id. 

The  legal  authority  of  receivers,  duly  appointed  in  another  state,  is 
co-extensive  with  the  jurisdiction  of  the  court  by  which  they  were 
appointed:  Id. 

Comity  does  not  require  the  S.  J.  Court  of  this  state  to  permit  re- 
ceivers appointed  by  the  court  of  another  state  to  exercise  privileges 
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detrimental  to  our  own  citizens,  while  pursuing  appropriate  legal  reme- 
dies here :  Id. 

Criminal  Law. 

Party  as  Witnesg. — The  Act  of  1864,  ch.  280,  allowing  a  person 
charged  with  crime  to  he  called  as  a  witness  at  the  trial,  '^  at  his  own 
request,  but  not  otherwise,"  is  constitutional :  State  v.  Bartlett^  55  Me. 

The  fact  that  he  does  not  testify  is  a  proper  one  for  the  consideration 
of  the  jury  in  determining  the  guilt  or  innocence  of  the  accused :  Id. 

Statement  of  Prisoner y  as  evidence  against  him,  when  not  voluntarily 
ma^p.. — Where  a  prisoner,  accused  of  robbery  of  certain  money,  promised 
to  point  out  the  place  where  the  money  was  buried,  and  afterwards 
pointed  out  a  place  at  which,  it  was  proved  by  other  witnesses,  the 
stolen  money  was  found :  Held,  that  such  statement,  when  taken  in 
connection  with  said  fact  and  proof,  was  admissible  in  evidence  against 
him,  although  not  voluntarily  made :  People  v.  Hoy  Yen,  34  Cal. 

But  when,  in  such  case,  in  connection  with  such  promise,  the  prisoner 
further  stated,  '<  I  buried  the  money  there :"  held,  that  this  was  in- 
admissible  as  evidence  against  him :  Id. 

Damages. 

Funeral  Expenses. — In  an  action  under  the  statute  for  causing  by 
wrongful  act  the  death  of  a  person,  funeral  expenses  are  not  recover- 
able, except  as  special  damages,  if  recoverable  at  all,  and  must  be  spe- 
cially pleaded :   Gay  v.  Winter,  34  Cal. 

Deed. 

Alteration  and  Re-delivery. — A  deed  of  warranty  duly  executed  and 
delivered,  but  unrecorded,  of  one  undivided  half  of  certain  lands  therein 
described,  may,  by  consent  of  the  parties  thereto,  be  altered  by  erasing 
the  words  "  one  undivided  half  of;"  and  a  re-delivery  of  such  altered 
deed  will  render  it  effectual  to  convey  the  whole  of  the  premises  with- 
out a  re-acknowledgment:  Bassett  v.  Bassett,  55  Me. 

Reading  to  an  illiterate  Grantor. — ^The  omission  to  read  an  instru- 
ment to  an  illiterate  marksman  renders  the  certificate  of  acknowledg- 
ment of  no  value  as  proof  where  the  dispute  is  whether  the  paper  so  cer- 
tified is  the  paper  that  was  actually  read,  or  whether  it  was  correctly 
read  to  the  party  executing  it :  Suffern  v.  Butler,  4  C.  E.  Green. 

Ordinarily  the  burden  of  proof  is  upon  a  party  impeaching  his  own 
deed,  to  show  that  it  is  not  his  deed  after  it  is  formally  proved.  But 
where  it  appears  beyond  doubt  that  the  grantors  are  illiterate  marksmen, 
and  that  the  deed  was  read  to  them  by  the  grantee  himself,  and  by  him 
only,  the  burden  of  proof  is  shifted :  Id. 

Easement.    See  Water  Right. 

Elections. 

Returns  not  to  be  rejected  for  Irregularity  not  resulting  in  Injury^-^ 
Election  returns  should  not  be  rejected  for  any  irregularity  in  the  ap> 
pointment  of  the  officers  of  election,  where  it  does  not  appear  that  any 
injurious  results  accrued  therefrom,  either  by  the  reception  of  illegal 
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TOte  or  the  rejection  of  le<^l  votes,  or  tliat  either  of  the  candidates  IobI 
or  gained  votes  thereby :  Keller  v.  Chapman^  34  Gal. 

Counting  Votes  not  cast. — ^It  was  manifest  error  for  the  county  court, 
when  trying  a  contested  election  case,  to  allow  to  one  of  the  contestants 
votes  not  in  fact  received,  although  offered  to  and  rejected  by  the  elec- 
tion board ;  and  this,  whether  the  proffered  votes  were  properly  or  im- 
properly rejected  :   Webster  v.  Byrnes ^  34  Cal. 

Executor. 

&ni  hy. — In  an  action  of  assumpsit,  brought  by  one  who  sues  as  ad- 
ministrator, the  general  issue  admits  the  capacity  of  the  plaintiff.  The 
question  of  the  plaintiff's  capacity  can  be  raised  only  by  plea  in  abate- 
ment: Broumy  Admx.,  v.  NbursCy  55  Me. 

In  this  state,  the  rule  does  not  require  that  the  writ  should  set  out 
wbere,  or  bj  what  authority,  the  administration  was  granted  :  Id. 

Power  of  Court  over. — When  an  executor  is  also  trustee,  and  the 
matters  in  his  charge  as  trustee  can  be  separated  from  those  confided  to 
him  as  executor,  this  court  may  remove  or  supersede  him  as  trustee, 
but  in  such  case  he  will  be  left  to  execute  and  perform  any  duty  devolv- 
ing upon  him  as  executor :  LeddeVs  Executor  v.  Starr  and  Wife  and 
Others,  4  C.  E.  Green. 

In  proper  cases  this  court  will  enjoin  an  executor  from  proceeding 
farther  in  the  execution  of  his  duties  as  executor,  and  will  appoint  a  re- 
oeiver,  and  direct  him  to  pay  over  the  estate  in  his  hands  to  the  re- 
ceiver to  be  administered  under  the  direction  of  the  court,  but  in  such 
case  he  is  not  removed  or  superseded  as  executor :  Id. 

Generally,  a  receiver  will  only  be  appointed  on  bill  filed  for  that  pur- 
pose, and  rarely  before  answer,  except  under  provisions  by  particular 
statntes.  He  will  be  appointed  on  petition  only  in  the  cases  of  infants 
whose  position  as  wards  of  the  court  gives  them  the  right  to  apply  by 
petitition,  or  in  cases  similarly  situated :  Id. 

A  receiver  will  not  be  appointed  as  against  a  complainant  upon  the 
application  of  a  defendant :  Id, 

Express  Companizs.    See  Stamp. 

Liability  as  Common  Carriers. — An  express  company  is  to  be  re- 
garded as  a  common  carrier,  and  its  responsibility  for  the  safe  delivery 
of  property  intrusted  to  it  is  the  same  as  that  of  a  carrier.  It  cannot 
by  a  notice,  or  by  an  exception  in  a  receipt,  which  is  not  shown  to  have 
come  to  the  knowledge  of  the  shipper  or  holder,  exempt  itself  from 
liability  in  .whole  or  in  part,  if  goods  are  lost  through  its  negligence : 
Beiger  ▼.  Dinsm^re,  FresH,  <&c.^  51  Barb. 

Nor  will  proof,  even,  that  such  notice  was  brought  to  the  knowledge 
of  the  owner,  be  sufficient  to  relieve  the  carrier's  liability  \  but  an 
express  contract  must  be  proven  :  Id. 

Receipt  limiting  Ltahility. — An  express  company,  sued  for  the  value 
of  a  trunk  and  its  contents,  which  it  had  undertaken  to  transport,  gave 
in  evidence  a  receipt  given  at  the  time  of  receiving  such  trunk,  in  which 
the  liability  of  the  company  was  limited  to  the  sum  of  $50.  There  was 
no  evidence  that  knowledge  of  the  contents  of  the  receipt  ever  came  to 
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or  was  broaght  home  to  the  plaintiff.  Meld^  that  a  refusal  by  the  court 
to  submit  to  the  jury  the  question  whether  there  was  any  evidence  of  a 
contract  between  the  parties,  and  a  ruling  that  the  receipt  was  a  binding 
contract  between  the  parties,  and  limited  the  defendant's  liability  to 
$50  and  interest,  for  which  sum,  with  interest,  a  verdict  was  directed, 
were  erroneous:  Id, 

Fraud. 

Concealment  of  Facta  hy  Purchaser  of  Land. — If  a  purchaser  of 
land  represent  to  the  vendor  that  a  certain  mortgage  is  an  encumbrance 
on  the  land,  when  it  is  known  to  him  but  not  to  the  vendor  that  the 
mortgage  was  not  as  to  him  an  encumbrance,  and  pays  on  that  account 
so  much  less  for  the  land,  this  is  a  fraud  on  the  vendor,  and  such  pur- 
chaser will  be  compelled  to  pay  to  the  vendor  that  amount  with  interest : 
Winans  v.  Winans^  4  C.  E.  Green. 

Facts  set  up  in  an  answer  as  a  justification  of  a  misrepresentation 
admitted  to  be  untrue  must  be  proved  by  the  defendant;  the  burden 
of  proof  is  on  him :  Id. 

Husband  and  Wifs. 

What  is  Conversion  of  W(fe*8  Property  by  Husband. — The  erection 
of  buildings  by  the  husband  on  the  leasehold  lands  of  his  wife,  and 
collecting  the  rents,  is  not  such  disposition  of  them  as  will  take  away 
the  wife's  right  of  survivorship,  and  enable  the  husband  to  dispose  of 
the  leasehold  estate  by  will :  RUey^s  Administrator  v.  Riley ^  4  C.  E. 
Green. 

An  actual  disposition  by  sale,  lease  or  mortgage,  or  contract  for  such 
object,  is  necessary  to  take  away  the  wife's  right  of  survivorship  in  a 
leasehold  estate.  A  mortgage  or  a  sale  of  part,  or  a  lease  of  part,  or 
for  a  less  term,  only  bars  the  wife  pro  tanto :  her  right  of  survivorship 
remains  in  the  equity  of  redemption,  and  the  residue  of  the  premises 
or  term :  Id. 

Libel. 

Liability  of  Corporation  for  Acts  of  its  Directors. — The  directors 
of  a  corporation  are  its  chosen  representatives,  and  constitute  tho 
corporation,  to  all  purposes  of  dealing  with  others.  What  they  do 
within  the  scope  of  the  objects  and  purposes  of  the  corporation,  tho 
corporation  does.  If  they  do  an  injury  to  another,  though  it  neces- 
sarily involves  in  its  commission  a  malicious  intent,  the  corporation  must 
be  deemed,  by  imputation,  to  be  guilty  of  the  wrong,  and  answerable  for 
it,  as  an  individual  would  be  in  such  case :  Maynard  v.  Firemen's  Fund 
Insurance  Company^  34  Cal. 

A  corporation  is  liable  for  acts  done  by  its  agents  in  delicto  as  well  as 
in  contractu^  in  the  course  of  its  business  and  their  employment ;  and 
the  corporation  is  responsible  therefor,  as  an  individual  is  responsible 
under  similar  circumstances :  Id. 

A  corporation  aggregate  has  the  capacity  to  compose  and  publish  a 
libel,  and  by  reason  thereof,  when  done,  becomes  liable  to  an  action  fbr 
damages  by  the  person  of  and  concerning  whom  the  words  are  composed 
and  published :  Id. 

License.    See  Water  Right. 
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Limitations,  Statute  or. 

Suit  in  one  State  on  Note  barred  in  another, — The  Statute  of  Limit- 
ations is  DO  bar  to  an  action  in  this  state,  upon  a  promissory  note  made 
in  another  state,  when  the  defendant  has  not  resided  here  since  the  note 
was  given  :  Brown  v.  Nourse,  55  Me. 

Malicious  PaosECUTiON. 

Estoppel. — A  person,  arrested  on  a  special  writ,  subsequently  and  for 
the  purpose  of  procuring  his  discharge,  paying  under  protest  a  portion 
of  the  sum  claimed  in  the  writ,  is  not  thereby  estopped  from  showing, 
in  the  trial  of  an  action  for  malicious  prosecution,  the  want  of  probable 
oause  in  the  original  suit :  Morton  v.  Young,  55  Me. 

MoRTOAQE.     See  Vessel. 

Right  of  Tenant  for  Years  to  redeem. — A  tenant  for  years  who  offers 
to  pay  off  a  mortgage-debt  has  the  right  to  redeem.  Like  a  second 
mortgagee  or  judgment-creditor  having  a  right  to  redeem,  he  has  not 
perhaps  strictly  the  right  to  demand  a  written  assignment  of  the  bond 
and  mortgage,  but  he  stands  by  redemption  in  the  place  of  the  mort- 
gagee, and  will  be  subrogated  to  his  rights  against  the  mortgagor  and 
the  reversioner.  He  has  the  right  to  have  the  bond  and  mortgage  de- 
livered to  him  uncancelled,  which,  in  such  a  case,  is  in  equity,  and  may 
be  at  law,  a  complete  assignment :  Hamilton  v.  Dobbs,  4  C.  E.  Green. 

Partnership. 

Account. — A  partner  bound  to  account,  must  give  a  clear,  distinct, 
and  intelligible  statement  of  the  results  of  the  business,  referring  also 
to  particular  books,  and  to  the  page  if  necessary,  so  that  a  party  entitled 
thereto  may  inquire  into  and  investigate  its  correctness.  A  reference 
to  the  books  of  the  concern  generally,  and  to  former  accounts,  is  not 
lufficient :   Gordon's  Adm.  v.  Hammell,  4  C.  E.  Green. 

Railroad  Company. 

Tender  of  Fare. — ^In  actions  for  a  breach  of  duty  by  a  railroad  com- 
pany in  not  conveying  a  passenger,  it  is  not  necessary  for  plaintiff  to 
allege  in  complaint  a  strict  legal  tender  of  his  fare :  Tarbell  v.  Central 
Pacific  Railroad  Cb.,  34  Cal. 

It  is  safficient  to  allege  that  plaintiff  was  ready  and  willing  and  offered 
to  pay  such  sum  of  money  as  the  defendant  was  legally  entitled  to 
charge.  The  transportation  and  pajrment  of  the  fare  are  contemporane- 
ous acts :  Id. 

If  the  passenger  is  ready  and  willing  and  offers  to  pay  the  legal  fare 
when  demanded  by  the  conductor  of  the  train,  the  railroad  company  is 
bound  to  carry  him,  provided  there  is  room  in  the  cars  and  the  passenger 
is  a  fit  person  to  be  admitted :  Id, 

Rule  of  Damages  for  Injuries  to  Land  by  diversion  of  Water. — ^In 
an  action  to  recover  damages  for  injuries  done  to  the  plaintiff's  premises 
by  the  diversion  of  a  stream  from  its  channel  bv  the  defendant,  in  con- 
structing a  culvert,  the  legal  rule  of  damages  has  no  reference  to  the 
cost  of  removing  a  bar  of  gravel  carried  there  by  a  flood.  The  measure 
of  damages,  in  that  class  of  cases,  is  the  depreciation  in  the  value  of 
Uke  'plaintiff's  premises  occasioned  by  the  injury  resulting  from  die 
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defendant's  acts:   Easterbrook  y.    The  Erie  Railroad   Company,  51 
Barb. 

In  a  case  where  the  deposit  is  comparativelj  eztensive,  and  the  cost 
of  removing  it  would  probably  equal  if  not  greatly  exceed  the  value  of 
the  soil  covered  by  it,  the  rule  contemplates  that  the  material  deposited 
by  the  flood  is  to  remain  upon  the  land ;  and  one  of  the  items  of  dam- 
age is  the  depreciation  in  the  value  of  the  land  in  consequence  of  itfi 
remaining.  The  owner  of  the  land  is  therefore  under  no  obligation  to 
remove  the  gravel  so  deposited  by  reason  of  his  having  received  com- 
pensation for  his  damages  from  the  wrongdoer;  nor  does  he  incur  any 
peril,  in  a  legal  sense,  by  suffering  it  to  remain :  Id. 

Hence  his  neglect  to  remove  such  gravel  bar  will  not  preclude  an 
action  by  him  for  damages  done  by  a  subsequent  flood,  in  consequence 
of  the  improper  and  unskilful  location  and  construction  of  the  culvert 
by  the  defendants ;  although  such  gravel  bar  may  have  had  some  efiect 
in  deflecting  the  course  of  the  flood.  The  case  will  be  the  same  in  that 
respect  as  if  the  flood  had  been  thus  diverted  by  the  natural  formation 
of  the  surface  of  the  plaintiff's  land,  or  as  if  the  bar  had  been  deposited 
there  before  the  culvert  was  made :  Id. 

Records. 

0/  Public  Office  of  another  State. — The  records  in  public  offices  of 
other  states  of  matters  which  are  not  judicial  proceedings,  may  be 
proved  by  a  sworn  copy  or  by  certificate,  according  to  the  Act  of  Con- 
gress. But  when  received,  their  effect  is  the  same  as  in  the  state  of 
which  they  were  records.  That  effect  must  be  shown  by  proving  the 
law  of  such  state  upon  the  subject;  it  cannot  be  presumed:  Condit  v. 
BlackweU,  4  C.  E.  Green. 

Stamps. 

On  Express  Company's  Receipt. — A  receipt,  such  as  is  usually  given 
by  express  companies  for  goods  delivered  to  them  for  transportation,  is 
not  subject  to  any  stamp  duty,  but  is  covered  by  the  exception  in  the 
Act  of  Congress  of  1865  :  Belger  v.  Dinsmore,  Preset,  dec,  51  Barb. 

/Stamp  on  Note. — ^An  internal  revenue  stamp  is  no  part  of  the  note, 
and  a  demurrer  will  not  lie  to  a  complaint  which  fails  to  aver  that  the 
note  was  duly  stamped  :  Hallock  v.  Jaudin,  34  Cal. 

In  order  to  defeat  a  recovery  on  an  unstamped  note,  it  must  appear 
that  the  stamp  has  been  fraudulently  omitted :  Id. 

Stream.     See  Railroad  Company.      Water  Right. 

Surety. 

Signing  of  Note  does  not  make  Joint  Liability. — Two  or  more  per- 
sons severally  signing  a  promissory  note  as  sureties  do  not  thereby  incur 
a  joint  liability :  Bunker  v.  Tufts,  55  Me. 

Such  sureties  cannot  maintain  a  joint  action  on  the  case  against  a  per- 
son who  subsequently  ^^aids  or  assists"  their  principal  ^'  in  a  fraudulent 
transfer  or  concealment  of  his  property,  to  secure  it  from  creditors/' 
although,  after  such  conveyance^  they  became  joint  creditors  by  the 
joint  payment  of  said  note :  Id. 

When  several  sureties  pay  the  debt  of  their  principal,  and  there  is  no 
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evidence  of  a  partnership  or  joint  interest,  or  of  payment  from  a  joint 
fand,  the  presamption  of  law  ia  that  each  paid  his  proportion  of  tha 
debt:  Id, 

TsNANT  roB  Life.    See  Truu, 

ToW-BOATS. 

Owners  not  Carriert. — The  owners  of  a  steamboat  employed  in  the 
business  of  towing  boats  for  hire  are  not  common  carriers,  and  hence 
not  insurers.  But  they  are  liable  if  guilty  of  gross  carelessness,  if  not 
for  a  failure  to  exercise  ordinary  care  in  the  management  of  the  steamer 
aad  the  boats  towed :   Wooden  t.  Austin,  51  Barb. 

Liahtlify  of  Owners. — A  provision  in  a  contract  for  towing  that  the 
boat  shall  be  towed  "  at  the  risk  of  the  master  and  owner''  of  such  boat, 
refere  to  the  perils  of  navigation  simply,  and  cannot  properly  be  con- 
stnied  to  excuse  the  negligence  of  the  proprietors  of  the  towing  vessel, 
or  those  in  charge  thereof:  Id. 

Parties  undertaking  to  tow  a  boat  from  one  place  to  another  are  bound 
to  do  so,  unless  prevented  by  causes  to  which  at  least  gross  negligence 
on  their  part  does  not  contribute :  Id. 

The  defendants  agreed  to  tow  the  plaintiff's  boat  from  Albany  to  New 
York.  After  proceeding  three  or  four  miles  the  defendant's  hawser 
broke,  and  set  the  plaintiff's  boat,  with  others,  adrift,  which  floated 
down  the  river  some  14  miles,  without  any  attempt  to  regain  it.  There 
was  no  explanation  offered  in  respect  to  the  strength  of  the  hawser,  or 
the  immediate  cause  of  its  breaking,  or  in  regard  to  the  management 
of  the  steamer,  or  why  an  effort  was  not  made  to  again  take  the  plain- 
tiff's boat  in  tow ;  although  there  was  evidence  to  the  effect  that  there 
was  no  difficulty  in  the  steamer  taking  the  entire  tow  through  to  New 
York.  In  an  action  against  the  defendants  for  damages  occasioned  by 
their  negligence :  HMj  that  the  plaintiff  was  improperly  nonsuited  :  Id. 

Trovsb.     See  Vessel. 

What  is  Conversion. — A  person  is  guilty  of  a  conversion  who  sells 
the  property  of  another,  without  authority  from  the  owner,  notwith- 
standing he  acts  as  the  agent  or  servant  of  one  claiming  to  be  the  owner, 
and  is  ignorant  of  his  principal's  want  of  title :  Kimball,  Ex€c*x.,  v. 
BiUingSy  55  Me. 

And  it  is  no  defence  to  an  action  of  trover  that  the  property  sold 
was  government  bonds  payable  to  bearer,  provided  the  principal  was  not 
(he  bond  Jide  purchaser. 

Trust. 

Capital  and  Income  of  Stock  Dividends. — ^Where  trust-funds,  of 
which  the  income,  interest,  or  profits  are  given  to  one  person  for  life, 
and  the  principal  bequeathed  over  upon  the  death  of  the  life  tenant, 
are  invested  either  by  the  trustee  or  at  the  death  of  the  testator  in  stock 
or  shares  of  an  incorporated  company,  the  value  of  which  consists  in 
part  of  an  accumulated  surplus  or  undivided  earnings  laid  up  by  the 
oompany,  such  additional  value  is  part  of  the  capital.  This,  as  well  as 
the  par  value  of  the  shares,  must  be  kept  by  the  trustee  intact  for  the 
benefit  of  the  remainder-man ;  but  the  earnings  on  such  capital,  as  well 
as  upon  the  par  value  of  the  shares,  belong  to  the  life  tenant :  Van  Doren 
V.  Van  Doren^i  Trustee,  4  G.  £.  Green. 
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When  an  extra  dividend  is  declared  out  of  the  earnings  or  profits  of 
such  company,  such  extra  dividend  belongs  to  the  life  tenant,  unless 
part  of  it  was  earnings  carried  to  account  of  accumulated  profits  or  sur* 
plus  earnings  at  the  death  of  the  testator  or  at  the  time  of  the  invest- 
ment, if  made  since  his  death,  in  which  case  so  much  must  be  con- 
sidered as  part  of  the  capital :  Id, 

Vendor  and  Purchaser. 

Forfeiture. — When  the  time  for  payment  of  the  purchase-money  has 
been  extended  with  the  assent  of  the  vendor,  and  no  -certain  time  fixed 
when  payment  will  be  required,  the  vendor  cannot  afterwards  forfeit  the 
contract  by  requiring  immediate  jsayment ;  but  the  vendee  is  entitled 
to  a  reasonable  time^  after  notice,  to  make  his  payment :  Cythe  v.  La 
Fontaiuy  51  Barb. 

It  seems  that  the  vendor  may  deprive  himself  of  the  right  to  exact  a 
forfeiture,  by  afterwards  refusing  to  accept  payment  upon  another  and 
untenable  ground :  Id. 

Rescinding  Contract — On  a  sale  of  a  quantity  of  wood,  the  pur- 
chaser, after  he  had  drawn  away  a  portion,  discovered  that  the  quality 
of  a  part  of  the  wood  was  different  from  what  the  contract  called  for  : 
IleMj  that  he  could  not  rescind  the  contract  of  sale,  except  by  restor- 
ing, or  offering  to  restore,  what  he  had  received  under  it :  Woodruff  v. 
Peterson,  51  Barb. 

Recoupment  hy  Purchaser. ^^-On  an  executory  contract  of  sale,  the 
vendee,  if  he  keeps  the  article,  may,  it  seems,  recoup  his  damages,  in 
case  of  fraud,  but  not  for  breach  of  contract :  Id, 

Fraudulent  Representation, — An  unconditional  delivery  of  goods 
without  payment,  at  a  cash  sale,  does  not  pass  the  title,  and  bind  the 
sale  as  to  a  purchaser  upon  false  and  fraudulent  misrepresentations  : 
Hicks  &  Hathatcai/  v.  Campbell  and  Others^  4  C.  B.  Green. 

Vessel. 

Registration  and  Mortgage  of. — By  virtue  of  the  Constitution  of  the 
United  States,  Congress  has  the  exclusive  power  to  provide  where  the 
evidences  of  title  of  registered  and  enrolled  vessels,  in  certain  cases, 
shall  be  recorded :  Wood  v.  StockweU,  55  Me. 

The  state  legislature  has  no  authority,  directly  or  indirectly,  to  add 
to  or  dispense  with  the  requirements  of  section  1  of  the  Act  of  Congress 
of  July  29th  1850,  entitled  an  "  Act  to  provide  for  recording  the  con- 
veyances of  vessels :"  Id, 

R.  S.  c.  91,  §  1,  providing  for  the  registration  of  chattel  mortgages, 
does  not  apply  to  property  in  vessels  which  are  duly  registered  or  en- 
rolled according  to  the  laws  of  the  United  States :  Id, 

The  plaintiff,  as  mortgagee  of  one-eighth  of  a  vessel,  demanded  it  of 
the  assignee  of  the  mortgagor,  who  refused  to  comply,  denying  title  in 
the  plaintiff,  and  claiming  title  in  himself.  The  defendant,  both  before 
and  afler  the  demand,  received  one-eighth  of  the  net  earnings  and  had 
paid  one-eighth  of  the  repairs.     In  trover :  Held, 

1.  That  the  foregoing  facts  constitute  a  conversion. 

2.  That  the  amount  paid  for  repairs  should  not  be  deducted  in  miti- 
gation of  damages :  Id. 
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Wastk. 

What  consHtutes. — Although  the  common-law  doctrine  of  waste  is 
not,  in  its  strictness,  applicable  to  the  condition  of  things  in  this  country, 
yet  such  a  cutting  of  trees  or  timber,  by  a  tenant,  as  will  work  a  per- 
manent injury  to  the  freehold  or  inheritance,  in  the  absence  of  any 
specific  leave  or  license  to  cut  such  trees  or  timber,  is  waste,  for  which 
an  action  will  lie,  in  equity,  for  the  prevention  of  such  injury,  by  in- 
junction,  before  it  is  committed,  or  at  law,  for  the  recovery  of  damages, 
by  the  remainder-man,  after  the  injury  is  done :  McCat/  et  aL  v.  Wait, 
51  Barb. 

Whether  the  cutting  of  trees  and  timber,  in  any  case,  is  such  an 
injury  to  the  inheritance,  or  not,  is  necessarily  a  question  of  fact  for 
the  jury,  or  the  court,  when  the  action  is  tried  by  the  court  without 
a  jury:  Id. 

Water  Right. 

Can  onlif  pass  by  Deed — License, — A  right  to  divert  the  water  of  a 
river  (owned  on  either  side  and  to  the  middle,  and  subject  to  no  public 
right),  is  an  incorporeal  hereditament,  and  can  pass  only  by  instrument 
under  seal :  Veghte  v.  The  Raritan  Water-Power  Co.,  4  C.  E.  Green. 

The  charter  of  a  water-power  company  authorizing  the  company  to 
divert  the  water  of  a  river,  upon  the  written  consent  of  the  landowners, 
does  not  dispense  with  the  necessity  of  a  deed  or  conveyance  of  the 
right  in  the  form,  required  by  law.  It  confers  the  power,  but  not  the 
title.    Such  consent  is  only  a  license :  Id, 

In  general,  a  license  at  law  will  create  no  estate  in  the  lands  of  the 
licensor,  but  will  justify  or  excuse  any  act  done  under  it.  It  is  revo- 
cable even  when  given  for  a  consideration,  and  after  it  has  been  exe- 
cuted. But,  in  such  cases,  where  the  revocation  would  be  a  fraud, 
courts  of  equity  give  a  remedy  either  by  restraining  the  revocation,  or 
by  construing  the  license  as  an  agreement  to  give  the  right,  and  com- 
pelling specific  performance  by  deed,  as  of  a  contract  in  part  exe- 
cuted: Id. 

But  a  license  to  a  person  to  do  or  erect  something  on  his  own  land 
by  which  a  right  or  easement  of  the  licensor  may  be  affected,  if  once 
executed,  cannot  be  revoked  :  Id. 

The  effect  of  a  license  to  do  an  act  on  the  land  of  the  licensee  can 
only  extinguish  such  easement  as  may  be  abandoned,  that  is,  easements 
or  rights  acquired  by  grant  or  prescription,  and  in  no  case  affects  ease- 
ments or  incorporeal  hereditaments  which  are  by  law  annexed  to  the 
laud  of  the  licensor,  such  as  the  right  to  running  water  passing  over 
his  land  in  a  natural  stream  or  watercourse :  Id. 

An  easement  wiU  not  be  extinguished  by  mere  non-user  for  twenty 
years,  unaccompanied  by  acts  showing  an  intention  of  abandonment. 
In  such  cases,  adverse  possession,  as  well  as  non-user,  is  necessary  to 
effect  the  extinguishment :  Id. 

Damage  from  Ditches, — ^Where  K.  owned  a  ditch  which  passed 
over  the  land  of  R.,  he  was  bound  to  so  use  it  as  not  to  injure  R.'s  land, 
and  this  irrespective  of  the  question  as  to  which  had  the  older  right 
or  title ;  and  if,  through  any  fault  or  neglect  of  K.,  in  not  properly 
managing  and  keeping  his  ditch  in  repair,  the  water  overfiowed  or 
broke  through  the  banks,  and  destroyed  or  damaged  the  land  of  R.,  by 
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either  washing  away  the  soil  or  coyering  it  with  sand,  K.  was  liable  fbr 
such  injury :  Richardton  y.  Kiery  34  Cal. 

Ravine  adopted  as  part  of  Ditch. — A  ditch-owner  may  only  adopt  a 
rayine,  which  is  also  a  natural  watercourse,  as  part  of  his  line  of  ditch 
to  the  extent  of  the  capacity  of  his  ditch  to  conyey  water.  If  an  injury 
result  from  an  oyerflow  of  the  water  of  such  rayine,  not  occasioned  hy 
its  use  as  part  of  such  ditch,  the  ditch-owner  will  not  be  responsible 
therefor:  Id. 

Where  K.  discharged  water  from  his  ditch  aboye  R.'s  land  in  such 
place  that  it  naturally  would,  and  did,  flow  oyer  and  upon  and  injure 
R/s  land,  K.  is  responsible  for  such  injury;  nor  can  K.  shield  himself 
from  this  responsibility  because  he  may  haye  sold  this  water  at  such 
place  to  miners,  by  whom  it  was  used  for  mining  purposes  before,  in  the 
course  of  its  flow,  it  reached  R/s  land  and  occasioned  such  injury:  Id. 

In  such  case,  the  fact  that  the  miners  so  using  the  water  contributed 
to  and  enhanced  the  injui^  sustained,  and  are  joint  tortfeasors  with  E., 
will  not  relieye  K.  from  his  liability  or  affect  its  measure :  Id. 
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LEGAL  TENDER  NOTES  BEFORE  THE  SUPREME  COURT. 

The  recent  discussion  of  the  question  of  the  yaliditj  of  the 
Act  of  Congress  creating  the  legal  tender  notes,  before  the  Su- 
preme Court  of  the  United  States,  and  the  manner  in  which  the 
question  is  viewed  by  the  public  in  general,  are  certainly  calculated 
to  create,  or  perhaps  we  might  more  properly  say  to  confirm,  dis- 
trust in  general  public  opinion,  as  an  index  or  guide  to  truth. 
When  the  law  was  first  passed  it  was  regarded  as  evidence  of  dis- 
loyalty for  any  one  to  impugn  the  validity  of  that  act.  The  class 
of  men,  considerably  numerous,  indeed,  and  highly  respectable  in 
point  of  character,  learning,  and  ability,  who  did  openly  denounce 
the  act  as  an  unworthy  debasement,  or  attempted  debasement  of 
the  public  money  of  the  nation,  was  encountered  and  assailed 
from  every  portion  of  the  country  as  disloyal  and  unpatriotic ; 
and  certain  epithets  which  were  regarded  as  derogatory,  and  spe- 
cially efficient  in  producing  opprobrium  and  discredit,  were  freely 
heaped  upon  them,  without  measure  or  stint.  At  the  present  time, 
however,  all  this  seems  to  be  changed.  Every  one  seems  to  feel 
at  liberty  to  discuss  the  question  of  the  validity  of  the  law  with 
the  utmost  freedom.  But  what  is  most  remarkable  in  this  discus- 
sion is,  that  while  the  best  lawyers  and  the  most  cautious  and  con- 
servative men  in  the  country  now  approach  the  question  with  ob- 
vious diffidence  and  distrust  in  their  own  power  to  comprehend  all 
its  bearings,  or  to  give  it  a  satisfactory  determination,  the  poli- 

VoL.  XVn.— 13  (193) 


194  LEGAL  TENDER  NOTES 

ticians,  and  letter  writers,  and  others  of  the  class  who  spend  much 
of  their  time,  as  the  Athenians  did  in  the  days  of  St.  Paul,  in 
hearing  or  telling  some  new  thing,  and  who  are  supposed  to  reflect 
pretty  accurately  the  general,  superficial  political  public  sentiment 
of  the  country,  for  the  day,  or  the  hour,  exhibit  a  most  amazing 
amount  of  flippancy  and  readiness  to  relieve  all  the  doubts  and 
difficulties  of  their  hearers  and  readers  by  their  own  single  and 
simple  ip%e  dixit.  And  so  common  is  it,  in  and  about  the  Capitol, 
and  in  the  leading  city  journlals,  at  the  great  commercial  centres 
of  the  nation,  to  hear  and  read  the  unqualified  opinion  and  decla- 
ration, that  the  court  will  declare  the  law  invalid  with  all  but  una- 
nimity, that  one  is  led  to.  seek  the  explanation  of  this  surprising 
garrulity  against  the  law  in  the  very  quarters  where  but  lately 
was  found  such  inquisitorial  intolerance  of  all  such  opinion,  in 
some  source  of  light  and  intelligence  quite  beyond  any  develop- 
ments disclosed  in  the  argument.  It  almost  seems  as  if  the  authors 
of  the  act  would  now  be  glad  tb  escape  responsibility  by  invoking 
the  aid  of  the  court  in  declaring  it  void.  But  the  court  will  do 
no  such  thing,  for  any  such  reason. 

We  had  the  agreeable  opportunity  of  listening  to  the  arguments 
before  the  court  through  most  of  the  sessions  for  three  successive 
days,  and  it  was  certainly  such  an  intellectual  banquet  as  is  very 
rarely  exhibited  in  any  forensic  encounter.  We  do  not  care  to 
venture  upon  any  specific  estimate  of  the  particular  excellencies 
of  the  successive  advocates,  where  all  were  confessedly  so  able  and 
so  eloquent.  We  had  listened  to  all  the  advocates,  on  other  occa- 
sions, with  the  exception  of  Mr.  Potter,  of  New  York.  The  open- 
ing argument  in  favour  of  the  validity  of  the  law  waa  made  by 
Judge  Curtis,  in  his  clearest,  purest,  happiest  vein,  as  nearly  per- 
fect, both  in  matter  and  manner,  as  it  is  possible  for  us  to  conceive 
a  law  argument  to  be.  Mr.  Townsend,  of  New  York,  and  Mr. 
Potter  occupied  parts  of  two  days  in  reply,  placing  the  main  force 
of  the  argument  on  the  ground  of  the  impolicy  and  injustice  of 
the  law,  and  upon  the  early  history  of  the  Government  and  the 
Constitution,  as  showing  both  the  improbability  that  the  Consti- 
tution was  intended  to  receive  any  such  construction,  and,  as  far 
as  practicable,  the  fact  that  such  was  not  the  purpose  of  its  fram- 
ers,  or  of  those  who  adopted  it.  These  gentlemen  commanded  a 
good  degree  of  attention,  and  made  themselves,  on  the  whole,  very 
interesting. 
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The  Attorney-General,  Mr.  Evarts,  closed  the  argument  with 
his  usual  copiousness  of  learning  and  fulness  of  illustration. 

The  only  possible  exception  one  can  make  to  his  manner  of 
arguing  causes  in  banc  is,  that  he  is,  if  possible,  too  deliberate, 
causing  the  attention  of  the  court,  after  listening  a  considerable 
time,  to  rather  flag,  and  lose  something  of  that  keen  edge  which 
it  is  always  desirable  to  maintain  throughout,  if  possible.  A  cer- 
tain degree  of  deliberation  and  quiet  self-possession  adds  very 
greatly  to  the  force  of  a  mere  dry  legal  argument  before  a  bench 
of  judges,  especially  where,  as  in  the  present  case,  they  are  con- 
siderably numerous.  And  we  know  that  Daniel  Webster  some- 
times adopted  this  peculiar  mode  of  argument  with  great  effect  in 
addressing  courts ;  and  juries  possibly  sometimes,  but  not  by  any 
means  as  a  general  rule.  And  he  could  do  some  things,  some- 
times, which  it  would  be  scarcely  safe  for  any  other  man  to  attempt. 
As  his  favorite  brother,  Ezekiel,  once  said  of  him, ''  Brother  Daniel 
could  puzzle*'  [or  even  overwhelm]  "  a  great  many  men  that  knew 
more  than  he  did."  No  American,  probably,  and  no  Englishman, 
perhaps,  ever  possessed  the  power  of  manner  which  Daniel  Web- 
ster seemed  unconsciously  to  fall,  or  be.  driven,  into.  What  seemed 
in  him  the  inspiration  of  the  moment,  or  the  result  of  the  secret 
and  hidden  springs  of  the  cause,  might  not  always  appear  so  in 
others,  at  least  on  occasions  of  no  special  interest. 

Bat  bating  this  single  and  unimportant  drawback  in  the  Attor- 
ney-General's mode  of  speaking  (which  we  are  specially  desirous 
of  seeing  improved  to  the  extent  of  the  Latin  maxim,  festina 
lenUj  on  account  of  our  great  admiration  of  the  man),  it  must  be 
admitted  that  he  presents  one  of  the  best  models  of  forensic  elo- 
quence at  present  to  be  found  in  this  or  perhaps  any  other  coun- 
try. Mr.  Evarts'  dry  law  arguments,  while  abounding  in  all  the 
learning  and  logic  which  it  is  desirable  to  find  fhere,  abound  also 
with  the  richest  and  choicest  illustrations  which  it  is  possible  to 
conceive,  or  which  the  purest  and  most  chastened  rhetorician 
could  desire.  And  this  alone  makes  it  necessary  to  occupy  more 
time  than  would  otherwise  be  required,  and  thus  imposes  a  some- 
what greater  strain  upon  the  powers  of  the  orator.  The  argu- 
ment of  Judge  Curtis  fell  far  within  the  limits  of  one  hour,  and 
it  commanded  the  most  undivided  and  unflagging  attention  to  the 
last  moment ;  and  as  a  presentation  of  the  legal  argument,  and 
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it  aspired  to  nothing  else,  it  was  certainly  of  a  most  uncommon 
and  unrivalled  character. 

But  the  general  style  of  argument  in  this  court  is  losing  much 
of  that  conversational  air  which  gave  it  such  a  charm  thirty  years 
ago,  and  which  still  prevails,  to  a  great  extent,  in  Westminster 
Hall.  The  present  style  of  forensic  debate  there  is  more  like  that 
of  Pinkney,  and  Emmett,  and  Lowndes,  than  the  school  that  fol- 
lowed these  great  masters  of  forensic  eloquence,  which  was  far  less 
ornate  and  discursive.  Each  has  its  advantages  and  its  followers. 
But  the  present  style  of  forensic  debate  in  America  is  rather 
French  than  English,  and  is  based,  perhaps,  somewhat  upon  Rufus 
Choate's  theory,  that  if  you  would  move  the  court  and  jury,  you 
must  first  electrify  the  bystanders,  and  the  audience  generally. 

But  we  are  very  far  from  any  assurance  that  the  ablest,  and 
purest,  and  most  learned  courts,  and  the  judges  of  this  court 
possess  all  these  qualities  in  an  eminent  degree,  nre  sure  to  bc# 
most  effectually  convinced,  upon  a  great  constitutional  question, 
by  merely  dry  legal  views.  There  was  something  so  stirring  in 
the  many  eloquent  illustrations  and  appeals  of  the  Attorney-Gene- 
ral, that  we  could  not  but  feel  that  very  likely  they  would  effect  a 
lodgment  in  the  sternest  legal  minds,  where  no  force  of  pure  cold 
logic  could  reach.  We  believe  the  ablest,  and  most  experienced, 
and  learned  judges  are  more  frequently  induced  to  reconsider  a 
over-established  opinion,  upon  the  force  of  a  pertinent  illustration, 
or  an  argument  ab  inconvenientiy  or  the  reductio  ad  absurdumj  than 
by  any  amount  of  mere  deductive  reasoning.  But  it  is  fair  to  say 
that,  taking  the  pure  legal  view  of  Mr.  Curtis,  and  the  mixed 
legal  and  practical  view  of  the  Attorney-General,  there  was 
nothing  more  to  be  desired  on  that  side. 

The  argument  upon  the  other  side  was  considerably  weakened 
in  its  force,  upon' the  general  question  of  the  validity  of  the  legal 
tender  clause  in  the  act,  by  the  fact  that  the  validity  of  gold  con- 
tracts, under  the  law,  was  also  involved  in  the  cases,  and  this  of 
course  caused  considerable  diversion  and  consequent  loss  of  force 
upon  the  main  issue.  One  of  the  speakers,  too, — ^whose  argu- 
ment was  in  the  main  very  able  and  happy, — ^we  are  bound  to  say 
fell  into  the  common  fault  of  diffuse  and  ready  speakers  generally, 
of  loading  his  argument  with  an  infinite  number  of  illustrations, 
drawn  from  every  source  of  supposed  analogy,  many  of  which 
were  far  more  doubtful  than  the  main  proposition,  thus  dividing 
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attention  of  the  court  and  dissipating  the  intrinsic  force  of  his  argu- 
ment Mr.  Townsend,  whose  case  was  that  of  ^  gold  contract,  in 
terms,  made  a  very  close  and  learned  argument,'  which  we  should 
be  surprised  to  hare  overruled  by  the  court,  even  if  they  maintain 
the  entire  validity  of  the  act.  Having  spoken  so  much  at  length 
npon  the  argument  in  these  cases,  we  shall  be  able  to  say  less  in 
regard  to  the  questions  involved  than  we  had  desired,  or  intended. 
But  we  shall  present  a  brief  re^umS  of  the  points,  not  much 
relied  upon  in  the  argument  before  the  court,  but  which  appear 
to  us  worthy  of  consideration. 

The  argument  against  the  validity  of  the  act  seems  to  be  placed 
largely  upon  the  injustice  and  severity  of  its  operation  upon  past 
transactions.  This  argument,  as  it  seems  to  us,  is  completely 
aasw^ed  by  the  consideration  that  the  validity  of  an  act  of  legis- 
lation does  not,  in  any  sense,  depend  upon  its  innate  wisdom  or 
justice.  Where  the  power  of  legislation  exists,  it  is  equally 
operative,  whether  its  exercise  be  wise  or  unwise,  just  or  unjust. 
And  the  same  injustice  is  confessedly  within  the  power  of  Con- 
gress, in  regard  to  the  currency,  by  debasement  of  the  metallic 
coinage  as  by  issuing  bills  of  credit.  The  Acts  of  Congress  have 
more  than  once  lowered  the  standard  of  the  established  coinage, 
and  thus  lessened  the  amount  of  standard  gold  or  silver  which 
subsisting  contracts  would  require  for  their  performance.  And 
if  this  can  be  done  in  a  small  degree,  it  can  equally  be  done  to 
any  extent  which  the  government  shall  deem  expedient,  and  thus 
effect  the  same  depreciation  complained  of  by  making  legal  tender 
notes,  so  that  this  argument  is  thus  effectually  answered.  It  is 
a  power  which  the  National  Legislature  always  possesses,  and  may 
exercise  at  will. 

Again,  much  stress  is  often  placed  upon  the  historical  fact  that 
it  was  proposed  in  the  convention  framing  the  Constitution  to  give 
tbe  express  power  to  the  National  Government  to  issue  bills 
of  credit,  and  that  this  was  not  accepted,  or,  as  it  is  called, 
was  rejected.  Now  this  is  not  by  any  means  the  same  thing  as 
if  the  power  to  make  the  Constitution  had  resided  in  the  conven- 
tion. It  is  not  the  same  as  if  the  proposition  to  emit  bills  of 
credit  had  been  submitted  to  the  people  and  rejected.  The  most 
that  can  fairly  be  argued  from  this  fact  is,  that  the  convention 
could  not  agree  to  submit  to  the  people  any  express  provision  to 
enable  the  National  Government  to  issue  bills  of  credit.     If  this 
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had  been  done,  it  must  have  been  accepted  in  that  form,  or  the 
.  whole  Constitution  would  have  been  rejected.  This  might  have 
been  the  prevailing  reason  which  induced  the  convention  not  to 
embrace  that  specifios  provision  in  the  frame  of  government  sub- 
mitted. It  merely  shows  then,  that,  for  some  reason,  the  conven- 
tion could  not  agree  to  submit  that  express  provision. 

But  it  by  no  means  leaves  the  Constitution,  ns  adopted,  subject 
to  any  implications  against  the  provision  being  virtually  implied 
in  what  was  submitted  and  adopted,  because  this  express  provision 
was  not  embraced  in  it.  The  people  had  no  knowledge  of  the 
discussions  of  the  convention,  or  of  the  propositions  discussed  by 
it  and  not  embodied  in  the  Constitution,  but  acted  upon  the  docu- 
ment as  presented  to  them ;  and  it  is  therefore  fairly  entitled  to 
receive  its  construction  upon  what  appears  in  it,  without  reference 
to  any  discussions  or  propositions  before  the  convention,  and  which 
did  not  result  in  any  affirmative  action.  It  is  much  Kke  the  case 
of  a  contract,  since  the  passing  of  the  Legal  Tender  Act,  in  which 
the  parties,  in  their  preliminary  action,  had  attempted  to  define 
the  currency,  either  gold  or  greenback,  in  which  it  should  be  pay- 
able, but  could  not  agree,  and  therefore  left  it  to  legal  implication. 
There  would  surely  be  no  ground  of  argument,  in  such  a  case, 
that  the  parties  had  virtually  fixed  the  currency  in  which  pay- 
ment should,  be  made,  or  that  because  the  parties  failed  to  agree 
either  upon  gold  or  currency,  both  must  be  excluded.  No  prin- 
ciple of  legal  construction  is  more  familiar,  than  that  none  of  the 
preliminary  negotiations  can  be  received  or  considered  in  fixing 
the  construction  of  the  contract.  And  the  same  is  true  in  regard 
to  any  written  instrument,  whether  a  contract,  a  testament,  or  a 
constitution.  Each  must  speak  by  its  own  words,  construed  with 
reference  to  its  subject-matter  and  the  purpose  of  its  creation. 

If  then  the  United  States  Constitution,  like  ordinary  written 
instruments,  is  entitled  to  be  construed  by  its  language,  with 
reference  to  those  allowable  aids  to  which  resort  is  always  made 
in  such  cases,  we  shall  find  less  embarrassment  in  reaching  a 
satisfactory  conclusion  than  if  we  were  compelled  to  regard  the 
views  of  the  framers  or  of  the  people,  then  or  now,  or  any  other 
outside  influences,  in  the  matter.  No  doubt  tradition,  or  contem- 
porary history,  may,  in  many  instances,  afford  great  aid  in  learn- 
ing the  import  of  terms,  or  the  general  purpose  and  intent  of  an 
act  or  instrument,  or  contract. 
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In  that  view  the  known  and  declared  facts  recited  in  the  pre- 
amble of  the  Constitution,  wherein  the  transaction  is  declared  to 
be  the  work  or  act  of  the  people  of  the  whole  United  States,  is 
a  Tery  significant  intimation  that  the  purpose  was  to  create  a 
national  sorereigntj,  and  not  a  mere  confederation  among  the 
states.  The  other  portions  of  the  preamble  look  in  the  same 
direction.  "To  form  a  more  perfect  union,  establish  justice, 
insure  domestic  tranquillity,  provide  for  the  common  defence, 
promote  the  g^eral  welfare,  and  secure  the  blessings  of  liberty 
to  ourselves  and  our  posterity,"  are  all  objects  not  tabe  expected 
from  any  thing  less  than  the  establishment  of  a  national  and  con- 
solidated sovereignty. 

Then  the  general  frame  of  the  instrument  shows  that  the  new 
government  was  expected  to  emfora<ie  all  the  important,  certainly 
all  the  indispensable,  powers  and  functions  of  national  sovereignty, 
and  that  it  was  to  foe  automatic,  possessing  all  the  functions  and 
reBources  of  sovereign  states,  viz.,  executive,  legislative,  and  ju- 
dicial. 

As  showing  too  the  paramount  and  supreme  power  of  the 
newly-created  national  government,  the  national  judiciary  is  given 
the  supreme  function  of  defining  and  measuring  all  the  national 
powers,  and  at  the  same  time  of  defining  and  measuring  the 
powers  reserved  to  the  several  states  under  the  National  Consti- 
tution, by  allowing  writs  of  error  to  the  highest  judicial  tribunal 
in  the  state  from  Ihe  Supreme  Court  of  the  nation  in  all  matters 
affecting  any  power  or  function  derived  from  or  under  any  Act 
of  Congress  or  the  National  Constitution,  or  where  it  was  claimed 
that  any  conflict  had  arisen  in  regard  to  the  validity  of  any  state 
law  by  reason  of  its  conflict  with  the  powers  and  functions  of  the 
national  government  under  its  Constitution,  and  the  decisions 
of  the  state  court  had  been  adverse  to  the  national  claim  of  au- 
thority. 

Under  such  a  distribution  of  the  powers  of  sovereignty,  it  would 
be  natural  to  find  that  the  power  of  making  money  and  declaring 
the  value  of  the  same  should  be  reposed  in  the  national  govern- 
ment, as  a  clearly  national  function.  This  we  do  find  to  be  the 
fact,  either  fully  or  subject  to  limitations.  There  can  be  no  doubt 
that  before  creating  the  national  sovereignty  the  general  and  un- 
limited power  of  making  money,  in  all  modes  known  to  the  law 
of  free  states,  did  exist  in  the  fullest  possible  form  in  each  of  the 
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states.     And  although  the  history  of  free  states  shoirs,  that  for 
commercial  purposes  a  circulating  medium  of  the  precious  metals 
is  regarded  as  the  most  desirable,  and  the  only  desirable  one, 
yet  it  is  certain  this  has  never  been  regarded  as  the  exclusive  cur- 
rency of  even  commercial  states.     Almost  all  the  European  states 
have,  in  emergencies  of  great  pressure,  during  war  or  in  other 
great  commercial  crises,  resorted  to  the  issue  of  national  bills  of 
credit,  by  declaring  them  part  of  the  money  or  circulating  medium 
of  the  country.     This  question  was  incidentally  involved  in  a 
recent  case  in  the  English  courts  of  equity,  where  the  Emperor 
of  Austria  sought  to  enjoin  Louis  Kossuth  and  one  Day,  the 
manufacturers,  from  preparing  and  issuing  bills  of  credit  in  the 
name  of  the  kingdom,  or  the  king,  of  Hungary.     No  question 
seems  there  seriously  to  have  been  made  by  counsel  or  entertained 
by  the  conrt  but  that  such  bills,  when  lawfully  issued,  would  con- 
stitute a  portion  of  the  lawful  money  of  the  empire :  Emperor  of 
Austria  v.  KossiUA  et  ah,  7  Jur.  N.  S.  483,  before  V.  C.  Stuart  ; 
s.  c.  before  Court  of  Ch.  Appeal,  Id.  639 ;  2  Story  Eq.  Ju.  §  951  e. 

It  is  declared  in  Craig  v.  State  of  Missouriy  4  Pet.  410,  and  is 
a  fact  in  history  familiarly  known,  that  the  states,  before  the 
adoption  of  the  Constitution,  had  repeatedly  exercised  the  power 
of  issuing  bills  of  credit  and  declaring  them  lawful  tender  for 
private  debts,  that  is,  making  them  lawful  money.  The  con- 
federacy, before  the  adoption  of  the  Constitution,  possessed  no 
power  over  the  subject  of  lawful  tender,  and  n^ere  compelled  to, 
as  they  repeatedly  did,  appeal  to  the  states  to  declare  the  national 
bills  pf  credit  lawful  tender. 

This  was  one  of  the  defects  in  the  national  authority,  which  it 
was  the  purpose  of  the  Constitution  to  remedy.  This  was  done 
by  prohibiting  the  states  from  coining  money  or  issuing  bills  of 
credit,  or  making  any  thing  but  gold  and  silver  a  tender  for  pri- 
vate debts.  This  in  effect  took  from  the  states  all  power  over  the 
subjects,  both  of  making  money  and  declaring  legal  tender.  This 
seems  to  be  so  regarded  by  Ch.  J.  Marshall,  in  Oraig  v.  Missouri, 
supray  where  he  shows  very  clearly  that  both  these  functions  are 
prohibited  to  the  states.  This  must  be  so  if  the  states  could 
neither  coin  money  or  issue  bills  of  credit,  since  this  covers  the 
whole  subject  of  tender  laws.  And  accordingly  we  find  that  Con- 
gress has  always  controlled  the  subject  of  tender  since  the  adop- 
tion of  the  Constitution,  and  the  states  have  never  attempted  to 
interfere.     This,  of  itself,  is  such  a  practical  construction  of  the 
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Constitution  as  must,  on  every  sound  principle,  be  regarded  as 
settling  the  respective  powers  of  the  nation  and  the  states  over 
the  subject  of  tender  laws. 

We  think  it  fair  too  to  say,  that  the  entire  power  of  making 
money  is,  by  the  Constitution,  given  to  Congress.  We  have  seen 
that  it  existed  before  the  formation  of  the  national  government 
in  all  the  states,  and  that  it  is  now  prohibited  to  them  all.  It  - 
must  therefore  exist  in  Congress,  oc  not  at  all.  If  it  had  been 
the  purpose  of  the  Constitution  to  prohibit  the  power  of  issuing 
bills  of  credit  and  making  them  lawful  tender,  equally  to  the 
national  government  as  to  the  states,  it  is  impossible  to  conjecture 
why  it  should  not  have  been  done  in  the  same  or  similar  terms. 
The  fact  that  both  are  distinctly  and  expressly  prohibited  to  the 
states,  and  that  not  one  word  is  said  in  regard  to  their  being  exer- 
cised by  the  nation,  is  certainly  a  very  significant  intimation  that 
it  was  not  deemed  proper  to  extend  the  prohibition  beyond  the 
states,  but  to  leave  its  exercise  by  the  nation  to  the  necessities 
and  emergencies  of  after  times,  to  be  exercised  or  not  according 
to  fature  exigencies,  the  same  as  it  exists  in  all  free  and  sovereign 
states. 

This  is  very  obviously  to  be  inferred  from  the  consideration 
that  the  whole  subject  of  issuing  bills  of  credit  and  making  them 
lawful  money  was  familiar  to  the  delegates,  in  the  then  recent 
experience  of  the  times,  and  especially  must  it  have  been  present 
to  their  minds  in  making  such  express  provisions  in  regard  to  its 
exercise  by  the  states.  It  could  not,  therefore,  have  been  sup- 
posed the  national  government  would  never  have  occasion  to  exer- 
cise such  a  power,  since  that  had  very  recently  been  done  by  a 
national  government  possessing  far  less  automatic  power  than  the 
one  then  about  to  be  created,  upon  the  basis  of  paramount 
national  sovereignty.  Nor  is  it  fair  to  conclude  that  it  was  then 
supposed  there  could  never  arise  an  emergency  where  it  might  be 
necessary  to  declare  these  bills  of  credit  lawful  tender  or  lawful 
money;  since  the  nation  had  just  had  experience  of  that  same 
necessity  and  had  appealed  to  the  states  for  the  exercise  of  that 
same  power,  which  they  were  now  in  express  terms  prohibiting 
them  from  exercising  in  future.  And  if  it  had  been  the  pur- 
pose to  extinguish  and  utterly  abolish  this  power  everywhere,  we 
can  conjecture  no  good  reason  why  that  should  not  have  been 
done  in  terms,  either*  by  prohibiting  all  bills  of  credit  as  lawful 
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money,  or  eUe  declaring,  as  in  regard  to  the  states,  that  Congress 
or  the  nation  should  never  make  anything  but  gold  and  silver  a 
lawful  tender  for  private  debts.  We  must  surely  conclude  either 
that  it  WSU9  intended  to  abolish  this  known  and  important  function 
of  government  or  else  leave  its  exercise  to  the  nation. 

Whether,  therefore,  we  look  for  this  power  in  the  clause  "  To 
borrow  money  on  the  credit  of  the  United  States/'  or  that  **  Te 
raise  and  support  armies,''  which  is  evidently  but  a  subdivision 
of  the  former,  or  whether  we  find  it  embraced  under  the  liberal 
and  only  sensible  construction  of  the  power  to  '^  coin  money, 
regulate  the  value  thereof,  and  of  foreign  coin,*'  is  not  very  mate- 
rial. It  must  be  obvious  to  all  that  an  instrument  creating  a 
paramount  national  sovereignty,  and  prohibiting  the  exercise  of  all 
sovereign  national  functions,  such  as  making  money,  by  the  states, 
should  not,  except  upon  strict  necessity,  resulting  from  the  terms 
used,  be  so  construed  as  to  destroy  or  essentially  abridge  so  im- 
portant and  indispensable  a  national  function  aa  the  creation  of 
paper  currency  upon  great  and  pressing  emergencies ;  a  function 
exercised  by  all  commercial  states  in  those  trying  exigencies 
which,  as  in  all  past  history,  always  have  occurred,  so  in  all  future 
time  must  be  expected  to  occur. 

We  only  desire  further  to  say  that  it  seems  to  us  that  the  courts 
*  and  the  profession  have  manifested  more  refinement  than  wisdom 
in  giving  the  clause  in  the  Constitution,  ''  to  coin  money,"  such  a 
precise  and  literal  interpretation  as  to  exclude  all  paper  money 
under  all  circumstances.  In  its  most  literal  sense  it  will  extend 
to  all  kinds  of  metal,  to  iron  and  tin,  as  well  as  gold  and  silver, 
and  perhaps  also  to '  every  substance  capable  of  receiving  and 
retaining  an  impression,  for  coining  in  its  most  literal  import 
means  nothing  but  stamping  with  a  device.  Any  material,  there- 
fore,  which  can  be  stamped  may  be  coined.  And  in  that  sense 
any  impressible  material,  even  paper,  is  susceptible  of  literal 
coinage.  But  the  true  construction  unquestionably  is,  that  the 
more  common  mode  of  creating  money  is  here,  by  a  figure  of 
speech,  put  for  the  whole,  and  that  "coining"  money  means 
nothing  more  than  making  money.  For  unless  we  do  adopt  this 
construction,  there  is  no  power  by  which  money  of  gold  and  silver 
can  be  made  in  any  other  mode  except  coinage.  It  could  not  be 
done  by  weight,  in  the  form  of  bars  or  bullion,  or  by  stamping 
pieces  of  gold  or  silver,  short  of  coinage,  or  by  any  other  known  or 
.newly-discovered  device.     Such  a  narrow  and  literal  construction 
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of  language  iiroald  never  be  adopted  in  regard  to  the  interpreta- 
tion of  other  written  instruments.  The  endorsement  of  notes  and 
bilk,  which  literally  imports  an  assignment  upon  the  bacJc  of  the 
instrument,  may  just  as  well  be  upon  the  face  of  the  instrument, 
as  has  been  often  decided.  So  also  a  contract  for  the  manufac- 
ture of  cloth,  or  machinery,  or  any  other  thing,  where  it  was  sus- 
ceptible of  being  done,  either  by  hand,  as  the  word  literally 
imports,  or  by  machinery,  would  never  be  received  in  a  strict 
literal  sense.  All  that  is  implied  is,  that  it  shall  be  so  made  as  to 
answer  the  ordinary  purposes  and  objects  of  such  fabrics  in  the 
market.  These  illustrations  might  be  carried  to  any  extent. 
Any  court  which  should  assume  to  give  language  any  such  literal 
construction,  in  regard  to  an  incidental  and  collateral  matter,  only 
implied  from  the  etymology  of  the  terms  used  upon  any  other 
subject,  would  shock  the  common  instincts  and  common  sense  of 
mankind.  And  why  that  strict  and  extremely  literal  construction 
of  this  clause  of  the  Constitution  should  be  so  strenuously  insisted 
upon  on  this  subject,  any  more  than  upon  other  portions  of  the 
instrument,  is  not  easily  explainable.  If  one  of  the  most  accu- 
rate of  English  writers  could  speak  of  "coining  blood  for 
drachmas,"  why  may  not  a  nation  coin  money  in  all  the  modes 
known  at  the  time  the  power  is  created,  and  thus  stamp  its  own 
paper  with  the  quality  of  lawful  money  ?  Few  men  will  argue 
that  the  government  might  not  stamp  the  quality  of  money  upon 
gold  and  silver  without  literally  coining  it,  and  if  so,  why  may  it 
not  effect  the  same  thing  with  its  own  paper,  as  no  limitation  is 
found,  surely,  in  regard  to  the  material  of  which  money  shall  be 
made  by  the  national  authority?  It  may  be  of  any  metal  or 
other  material  susceptible  of  coinage.  The  same  thing  may  be 
effected  by  stamping  such  material.  Is  paper,  therefore,  certainly 
excluded  ?  Can  that  be  fairly  said  when  it  was  one  of  the  known 
modes  of  making  money  at  the  time,  and  present  to  the  minds  of 
the  framers  ?  If  money  may  be  coined  out  of  paper,  it  is  surely 
none  the  worse  for  containing  the  promise  of  the  government. 

It  may  undoubtedly  be  fairly  argued  that  this  power  of  emitting 
bills  of  credit  and  stamping  them  with  the  qualities  of  lawful  money, 
was  not  intended  to  be  given  as  the  ordinary  mode  of  making 
money.  It  was  not  expected  the  nation  would  attempt  to  do, 
under  ordinary  circumstances,  what  all  nations  regarded  as 
destructive  policy,  except  in  times  of  war  or  extreme  emergencies. 
The  same  is  true  of  borrowing  money,  which  is  one  of  the  express 
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powers  granted  in  terms  most  unquestionable.  No  nation  can 
borrow  money  for  its  ordinary  current  expenses  and  not  come  to 
ruin  and  bankruptcy,  any  more  than  an  individual  could  do  the 
same  and  not  lose  credit.  Current  expenses  must  be  met  by  cur- 
rent income  or  all  credit  and  character  is  lost,  both  personal  and 
national. 

To  argue  that  no  power  to  emit  bills  of  credit  and  stamp  them 
as  lawful  money  waa  intended  to  be  given  to  the  nation,  but  that 
still  this  may  be  done  in  all  great  emergencies,  when  it  is  impracti- 
cable to  maintain  the  national  life  in  any  other  way,  seems  to  us 
very  nearly  equivalent  to  saying  that  the  power  is  not  given  at  all 
as  an  ordinary  function  of  government ;  but  it  may  be  resorted 
to,  by  way  of  spasmodic  convulsion,  in  the  last  throes  of  exist- 
ence !  This  seems  to  be  an  admission  that  it  is  not  given  but  may 
be  assumed  in  articulo  mortisy  the  same  as  the  people  may  resort 
to  the  inherent  right  of  revolution  when  the  oppressions  of  the 
existing  government  become  intolerable !  This  is  a  species  of  legal 
construction  not  judicial  in  its  character  as  it  seems  to  us.  We 
would  sooner  presume  it,  as  a  necessary  incident  of  national 
sovereignty. 

Such  an  argument  seems  to  us  rather  political  than  legal ;  a 
function  of  the  legislative  or  executive  authority,  rather  than  of 
the  judiciary.  If  the  power  to  emit  bills  of  credit  and  stamp 
them  as  money  is  not  given  in  the  function  of  borrowing  money 
and  coining  money,  it  seems  to  me,  with  submission,  that  it  is  not 
given  at  all.  But  it  seems  very  clear  to  us  that  these  express 
powers  of  borrowing  money  and  making  money  must  be  supposed 
to  have  been  given  to  be  exercised,  not  only  in  all  the  then 
known  and  usual  modes  of  doing  those  things,  which  will  cover 
the  present  issue  of  treasury  notes,  but  also  in  all  future  modes 
and  emergencies  which  might  be  desirable  as  they  should  arise. 
This  is  the  only  mode  of  construing  the  Constitution  which  will 
make  it  answer  the  purpose  of  its  adoption.  Upon  any  other 
mode  of  construction  a  written  constitution  must  become  an  intol- 
erable hamper  and  impediment  to  the  just  development  and  growth 
of  the  national  life,  which  should  surely  be  avoided  if  the  courts 
possess  the  power  of  rising  to  the  demands  of  the  exigencies  of 
advancing  time,  which  is  one  of  the  indispensable  functions  of 
judicial  construction,  and  which  can  alone  render  written  laws 
endurable.  I.  F.  B. 

WxBHiiroTON,  December  17th  1868. 
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RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Errors  of  Connecticut, 

GEORGE  A.  HAWKINS  AND  OTHERS:  APPEAL  FROM  PROBATE. 

The  Bankrupt  Act  does  not  absolutely  and  totally  suspend  or  abrogate  state 
insolvent  laws. 

A  volantaiy  a88ig:nment  by  a  debtor,  good  at  common  law  and  made  in  the 
form  prescribed  by  the  insolvent  law  of  the  state,  held  valid,  although  the  United 
States  bankrupt  act  was  in  existence  and  applicable  to  the  case  at  the  time  of  the 
assignment. 

And  the  proceedings  of  the  probate  court  in  administering  upon  the  insolvent 
estate  so  assigned  held  valid. 

Appeal  from  sundry  decrees  of  a  court  of  probate  in  the  set- 
tlement of  an  insolvent  estate,  assigned  for  the  benefit  of  creditors 
under  the  insolvent  law  of  the  state,  taken  to  the  superior  court 
in  Windham  county,  and  reserved  by  that  court  for  the  advice  of 
this  court.     The  case  is  sufficiently  stated  in  the  opinion. 

Pe-nrose  and  Phillips^  for  the  appellants. 

Raheffj  for  the  appellee. 

Cakpexter,  J. — On  the  6th  day  of  August,  1867,  J.  and  W. 
Cocking,  partners  in  business,  made  an  assignment  of  their  pro- 
perty to  trustees,  for  the  benefit  of  their  creditors  under  the 
insolvent  laws  of  this  state. 

The  Bankrupt  Law  of  the  United  States,  approved  March  2d 
1867,  was  then  in  full  force.  The  trustees  were  proceeding  with 
the  settlement  of  said  trust,  under  the  direction  of  the  court  of 
probate,  when,  on  the  28d  day  of  October  1867,  the  appellants, 
bdng  creditors,  appealed  to  the  superior  court  from  certain  decrees 
of  the  court  of  probate  relative  thereto. 

The  reasons  for  appeal,  which  are  demurred  to,  show  that  the 
case  is  within  the  purview  of  the  Bankrupt  Act.  The  appellants 
claim  that  the  effect  of  the  Bankrupt  Act  was  to  suspend  the  In- 
solvent Law  of  this  state  m  Mo.  The  appellees  claim  that  the 
state  law  exists  in  fiill  force  until  the  Bankrupt  Law  attaches 
itself  to  the  person  or  property  of  the  debtor  by  proceedings  in 
bankruptcy.  The  appellants  in  support  of  their  position  cite, 
wnong  other  cases,  the  case  of  Griswold  v.  Pratt,  9  Metcalf  16. 
In  that  case  it  was  directly  decided  that  the  national  Bankrupt 
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Act  of  1841,  ipBo  facto  suspended  and  abrogated,  during  the  con- 
tinuance of  such  law,  the  insolvent  law  of  the  state  of  Massa- 
chusetts. The  appellees  rely  upon  ZiegenfuBB's  Case,  2  IredelVs 
Law  R.  463,  which  sustains  the  broad  position  assumed  by  them. 
The  decision  of  this  question  does  not  seem  to  us  essential  to  a 
disposition  of  this  case.  This  assignment  was  voluntary  on  the 
part  of  the  debtors.  There  is  nothing  in  the  case  to  show  that 
any  fraud  was  intended,  or  that  the  parties  were  attempting  to 
defeat  the  operation  of  the  Bankrupt  Act.  So  far  as  appears  the 
assignment,  and  the  proceedings  under  it,  were  but  the  means 
adopted  by  the  parties  for  distributing  the  effects  of  the  insolvent 
debtors  jtw'o  rata  among  all  their  creditors. 

It  is  to  be  noticed  that  our  Insolvent  Law  does  not  give  validity 
to  assignments  under  it.  It  simply  provides  that  unless  such 
assignments  are  made  in  a  certain  manner  they  shall  be  void; 
and  they  derive  their  force  from  the  common  law,  and  not  from 
the  statute.  All  that  the  statute  supplies  is  the  mode  of  admin- 
istering the  insolvent  estate  under  the  assignment.  But  these 
provisions  of  the  statute,  which  have  for  their  sole  object  the  dis- 
tribution of  the  estate  among  the  creditors  pro  rata,  in  the  most 
economical  and  expeditious  manner,  are  nothing  but  what  the 
assignment  itself  might  contain  and  express.  In  that  case,  the 
case  would  become  merely  one  of  a  private  trust,  needing  no  help 
from  any  statute,  and  which  could  be  enforced  by  a  court  of  equity 
like  any  other  trust.  These  assignments  are  generally,  perhaps 
always,  made  in  express  terms  ^' under  the  statute,*'  &c.,  which  is 
equivalent  to  an  incorporation  of  all  the  provisions  of  the  statute 
in  the  assignment  itself;  in  which  case  the  trust  would  be  com- 
plete without  any  aid  from  the  statute,  and  the  settlement  of  the 
insolvent  estate  would  proceed  under  the  trust  thus  created  pre- 
cisely as  under  the  statute,  except  that  what  is  now  done  under 
orders  of  the  court  of  probate,  would  be  done  under  the  terms  of 
the  trust,  and  under  the  supervision  of  a  court  of  chancery.  The 
debtor  may,  if  he  and  the  creditors  can  agree,  make  a  distribution 
of  his  effects  without  the  aid  of  law.  Such  a'transaction  would 
not  be  adjudged  illegal.  He  may,  so  far  as  he  is  concerned,  permit 
his  property  to  be  taken  by  process  of  attachment  under  a  state 
law,  and  thereby  prevent  a  distribution  of  his  effects  by  the  Bank- 
rupt Act ;  yet  it  will  not  be  contended  that  the  operation  of  all 
attachment  laws  is  suspended.     Upon  the  same  principle  we  see 
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no  reason  why  he  may  not  distribute  his  effects  through  the  insti-n- 
mentality  of  the  insolvent  laws  of  the  state,  so  long  as  the  rights 
of  creditors  are  not  thereby  prejudiced.  The  record  discloses 
nothing  to  indicate  that  creditors  will  suffer  unjustly  from  this 
proceeding.  We  cannot  say  as  matter  of  law  that  the  assets  of 
the  debtors  can  be  adlninistered  more  economically  or  expedi- 
tiously in  the  United  States  courts  than  in  the  state  courts. 
It  is  true  creditors  took  this  appeal.  What  motive  induced  them  to 
do  so  does  not  appear.  It  is  suggested,  however,  that  a  lien  in  their 
favor,  created  by  attachment,  was  dissolved  by  the  assignment. 
If  so,  and  the  assignment  is  invalidated  and  the  lien  preserved, 
they  thereby  gain  an  advantage  over  other  creditors.  As  that 
would  contravene  the  policy  of  the  Bankrupt  Act,  as  well  as  of 
our  own  law,  we  should  hardly  feel  disposed  to  sanction  the  appel- 
lants' claim,  as  applied  to  this  case,  unless  the  law  rigidly  de- 
manded it.  Under  the  circumstances  we  think  that  such  an  assign- 
ment as  the  one  here  in  question  may  be  sustained,  without  decid- 
ing that  a  state  insolvent  law  authorizing  an  assignment  in  in- 
solvency, which  would  be  unauthorized  without  the  statute,  would 
not  be  suspended  by  the  United  States  Bankrupt  Act. 

Since  this  case  was  argued  our  attention  has  been  called  to  a 
decision  by  Judge  Nelson,  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  having  an  important 
bearing  upon  the  question  now  under  consideration.     The  case 
was  John  Sedgwick^  Assiffnee,  v.  James  K.  Place  and  Others^ 
reported  in  the  Weekly  Bankrupt  Register,  vol.  1,  p.  204  (June 
29th  1868).     In  that  case  the  bankrupts,  being  insolvent,  sus- 
pended payment  November  20th  1867,  and  soon  after  made  an 
assignment  of  their  property  to  trustees  for  the  benefit  of  all  their 
creditors  under  a  statute   law  of  the  state  of  New  York.     In 
February  following  they  applied  by  petition  for  the  benefit  of  the 
Bankrupt  Act.     They  were  adjudged  bankrupts  and  an  assignee 
was  appointed.     The  assignee  filed  his  bill  against  the  assignees 
under  the  state  law,  praying  that  the  assignment  under  the  state 
law  be  set  aside,  and  the  assignees  render  an  account  to  the 
assignee  in  bankruptcy,  and  that  they  be  restrained  fro«n  any  fur- 
ther execution  of  Ihe  trust.     The  court,  in  dismissing  the  bill, 
says:  "  We  find  nothing  in  the  provisions  of  the  law  which  would 
authorize  us  to  take  this  property  out  of  the  hands  of  the  assignees 
ander  the  state  law  and  turn  it  over  to  the  assignee  in  bankruptcy, 
and  must  therefore  deny  the  motion  for  a  preliminary  injunction." 
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It  does  not  appear  clearly  from  the  report  of  that  case,  hut  we 
suppose  the  fact  io  he,  that  the  respondents  were  not  acting  under 
the  insolvent  laws  of  the  state  of  New  York,  hut  under  another 
act,  regulating  private  trusts  created  by  the  act  of  parties  for  the 
benefit  of  creditors.  But,  viewing  our  law  as  practically  a  system 
introduced  for  the  purpose  of  sequestering  the  effects  of  an  in- 
solvent debtor  and  distributing  the  avails  pro  rata  among  creditors, 
and  considering  that  the  action  of  the  court  of  probate  in  the  de- 
crees appealed  from  is  not  inconsistent  with  this  view,  we  have  no 
difficulty  in  bringing  the  case  within  the  ruling  of  Judge  Nelson. 

On  the  whole  we  are  inclined  to  the  opinion  that  the  proceed- 
ings in  the  case  now  before  us  are  not  in  conflict  with  the  Bankrupt 
Act.  We  therefore  advise  the  superior  court  that  the  reasons  for 
appeal  are  insufficient. 

In  this  opinion  the  other  judges  concurred. 

The  foregoing  cases  adopt  a  some-  at  once  exclnde  the  operation  of  the 
what  more  restricted  construction  of  the  State  laws  npon  the  same  subject.  And 
operation  of  the  national  bankrupt  laws,  the  principle  thus  established  on  the 
than  has  perhaps  been  generally  enter-  subject,  in  Stnrgcs  v.  Crown  inshield,  4 
tained  by  the  profession.  It  seems  to  Wheat.  196,  Ogden  v.  Saunders,  12  Id. 
hare  been  generally  supposed  that  while  213,  that  the  existence  of  the  power  in 
the  power  given  the  National  Congress  the  nation  will  not  preclude  its  exercise 
to  enact  a  general  bankrupt  law,  under  by  the  States,  actually  recognises  the 
the  Constitution,  has  no  effect  in  restrict-  necessary  corollary,  that  the  national 
ing  the  exercise  of  the  same  power  by  statute  only  abrogates  state  authority  to 
the  States,  until  the  same  is  put  in  ent-  the  extent  that  it  is  inconsistent  with  its 
ercise  by  the  national  authority,  its  exercise  under  state  laws.  This  being 
actual  exercise  must  ipso  facto  nullify  so,  we  do  not  see  any  serious  objection 
the  operation  of  state  laws  in  the  abstract,  to  any  proceedings  under  state  laws, 
The  question  is  discussed  very  much  at  which  are  not  intended  to  accomplish 
length  by  Dewey,  J.,  in  Griswold  ».  any  purpose  in  conflict  with  the  national 
Piatt,  9  Met.  9,  and  the  cases  cited  in  law  or  to  supersede  any  proceedings  under 
detail.  The  doctrine  of  this  case,  and  such  law.  The  result  of  such  a  diatinc- 
of  others  here  cited,  seems  to  be  that  the  lion  would  seem  to  be  that  until  proceed- 
passing  of  a  bankrupt  law,  by  the  ings  are  taken  under  the  national  law, 
national  authority,  suspends  the  opera-  it  is  compeleni  for  the  parties  to  take 
tion  of  all  State  laws  upon  the  subject,  any  proceedings  nnder  stote  statntes  or 
except  where  proceedings  had  been  common  law,  which  are  not  in  conflict 
already  instituted,  as  in  Judd  ».  Ives,  4  with  the  principles  of.  the  national  law 
Met.  401,  in  "which  case  the  State  laws  so  as  operate  a  virtual  fraud  upon  its 
have  been  allowed  a  modified  operation,  provisions.  This  seems  to  be  the  prin- 
to  the  extent  of  pending  proceedings,  dple  of  the  mle  laid  down  by  Mr.  JoBtlee 
This  modified  exception  seems  to  re-  Nelson  and  approved  in  the  principal 
cognise  the  principle,  that  the  existence  case.'  I.  F.  B. 
of  the  national  law  docs  not  entirely  and 
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Court  of  Appeals  of  New  York. 

LUCY  A.  WARNER   ADMX.,  Respondent  ;  r.  THE  ERIE  RAILWAY 

COMPANY,  Appellant. 

A  milroad  company  in  its  chal^aeter  of  master  is  responsible  to  its  employees  for 
the  proper  construction  of  its  road,  its  ac^ancts  and  equipments,  and  the  selection 
of  competent  and  skilful  subordinates  to  supervise,  inspect,  repair,  regulate  nnd 
control  its  operations.  If  it  fails  in  any  of  its  duties  in  these  respects,  and  its 
servant  thereby  sustains  injury,  he  may  recover. 

If,  however,  these  obligations  are  once  performed,  and  its  structures  are  pro- 
perly made,  and  it  employs  from  time  to  time  competent  and  trustworthy  agents 
to  examine  and  test  the  continued  sufficiency  of  such  structures,  and  these  tests 
are  applied  with  the  frequency  and  in  the  manner  which  time  and  experience  have 
sanctioned,  no  action  will  lie  though  its  structures  turn  out  to  be  insufficient  and 
the  servant  in  consequence  is  injured.  The  board  of  directors  as  representing  the 
company  is  under  no  further  duty  to  such  servant.  It  cannot  be  held  to  warrant 
the  actual  competency  of  his  fellow  servants.  Actual  notice  of  insufficiency  must 
be  brought  home  to  such  board  of  directors  as  representing  the  corporation,  as  a 
prerequisite  to  liability. 

Where,  nnder  anoh  circumstances,  a  bridge  belonging  to  the  company  fell  while 
the  plaintiff  in  the  course  of  his  employment  was  passing  over  it  upon  a  train  : 

Bdd,  in  the  absence  of  notice  of  its  insufficiency,  that  it  was  error  to  leave  the 
question  of  negligence  to  the  jury. 

This  was  an  action  to  recover  damages  arising  from  a  personal 
injttrj,  which  resulted  in  the  death  of  one  of  the  defendants'  em- 
ployees. The  deceased  was  a  baggage-man,  and  when  killed  was> 
in  the  discharge  of  his  duty  as  such  on  a  train  of  cars  going  from 
Horaellsville,  east,  on  the  defendants'  railroad.  One  of  the* 
defendants'  bridges,  over  the  Gonhocton  river,  fell  as  the  train  of 
cars  was  passing  over  it. 

The  jurj  found  that  the  bridge  fell  from  decay  in  its  timbers. 
The  bridge  was  properly  constructed  and  was  originally  of  suffi- 
cient strength  for  the  purposes  for  which  it  was  intended. 

John  Cfanson^  for  appellant. 

Sherman  T.  RogerSy  for  respondent. 

Bacox,  J. — ^In  approaching  the  consideration  of  this  case, 
which,  in  the  precise  aspect  it  assumes,  may  be  deemed  in  the 
courts  of  this  state  a  pioneer  case,  it  is  important  to  distinguish 
the  principles  which  are  to  decide  it  from  those  which  have  been 
beld  m  cognate  cases,  and  especially  to  ascertain  the  precise 
ground  on  which  the  charge  and  rulings  of  the  judge  upon  the 
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trial  proceeded,  and  by  which  we  are  to  assume  the  jury  were 
guided  in  rendering  their  verdict. 

In  the  first  place,  then,  it  is  to  be  remarked  that  the  defendant 
in  this  action  is  not  responsible,  and  is  not  to  be  made  liable  for 
injuries  suffered  by  one  of  its  employees  solely  through  the  care- 
lessness or  negligence  of  another  employee  of  the  defendant 
engaged  in  the  same  general  business.  The  liability  to  injury 
from  such  a  source  is  one  which  each  employee  takes  upon  him- 
self when  engaging  with  others  in  the  seryice  of  a  common 
master.  It  is  a  hazard  incident  to  the  nature  of  the  engagement 
into  which  he  entered,  and  in  respect  to  which  he  becomes,  so  to 
speak,  his  own  insurer. 

In  the  second  place,  the  cases  which  establish  this  general  rule, 
maintain  also  the  further  qualification  or  extension  of  it,  that  the 
liability  is  not  enlarged  by  the  fact  that  an  injured  employee  is  of 
an  inferior  grade  of  employment  to  that  of  the  party  by  whose 
carelessness  the  injury  is  inflicted  and  the  damage  caused,  provided 
the  services  of  each  in  his  particular  sphere  or  department  are 
directed  to  the  accomplishment  of  the  same  general  end.  These 
principles  have  been  often  under  discussion,  and  are  settled  by  an 
array  of  authorities  which  it  is  hardly  necessary  to  cite  in  detail. 
Tho  following,  among  many  others,  may  be  deemed  sufficient  for 
the  purpose :  Prie%tly  v.  Fowler,  3  Mees.  &  Wels.  1 ;  Ooon  v. 
Utica  and  Syracuse  Railroad  Co,,  5  N.  Y.  492 ;  Albro  v.  Aga- 
warn  Canal  Co,,  6  Cush.  75. 

The  only  ground  then,  which  the  law  recognises,  of  liability  on 
the  part  of  the  defendant,  is  that  which  arises  from  personal  negli- 
gence, or  such  want  of  care  and  prudence  in  the  management  of 
its  affairs  or  the  selection  of  its  agents  or  appliances,  as  occasioned 
the  injury,  and  which  care,  if  it  had  been  exercised,  would  have 
averted  the  injury.  We  are  not  now  dealing,  it  must  be  remem- 
bered, with  the  liability  which  railroad  corporations  assume  in 
respect  to  the  safety  and  security  of  passengers  on  their  road  trans- 
ported for  a  compensation,  and  in  regard  to  whom  they  become 
absolute  insurers  against  all  defects  which  the  highest  degree  of 
vigilance  would  detect  or  provide  against.  The  liability  here,  if 
there  is  any  liability,  is  measured  by  that  lower  standard  which 
all  the  authorities  recognise  in  the  case  of  an  employee,  and 
which  is  answered  if  the  care  bestowed  accords  with  that  reason- 
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able  skill  and  prudence  which  men  exercise  in  the  transaction  of 
their  accustomed  bo/siness  and  employments. 

The  ground  of  liability  affirmed  in  this  case,  and  on  account  of 
which  a  recovery  was  had,  was  the  alleged  weakness,  decay,  and 
defectiyeness  of  a  bridge  of  the  defendant,  by  the  falling  of  which 
the  death  of  the  intestate  was  occasioned.  The  allegations  of  the 
complaint  are  that  the  defendant  did  not  use  ordinary  or  reason- 
able care  and  diligence  in  providing  a  safe  and  suitable  bridge 
over  the  Gonhocton  river  at  the  place  in  question.  That  before 
the  breaking  down  of  the  bridge  the  defendant  had  notice  that  it 
was  unsafe  and  insecure  for  the  passage  of  trains  thereon,  and 
that  defendant  carelessly  and  negligently  failed  to  cause  a  suitable 
examination  to  be  made  of  said  bridge  for  the  purpose  of  ascer- 
taining whether  it  was  unsafe  and  insecure.  It  is  further  alleged 
that  if  any  examination  was  made  it  was  made  by  servants  and 
agents  who  were  careless  and  incompetent  to  the  knowledge  of  the 
defendant,  and  in  the  selection  and  employment  of  whom  the 
defendant  had  not  used  ordinary  care  and  diligence.  With  these 
allegations  in  view,  as  constituting  in  the  mind  of  the  pleader  the 
gravamen  of  the  action,  let  us  see  what  the  case  really  disclosed, 
and  in  what  aspect  it  was  presented  to  the  jury. 

At  the  close  of  the  plaintiff's  testimony  there  was  a  motion  to 
nonsuit  the  plaintiff,  founded  on  the  alleged  absence  of  a  notice 
to  the  defendant  of  the  unsafe  condition  of  the  bridge,  and  this 
motion  was  renewed  at  the  close  of  the  whole  testimony.  The 
judge,  in  responding  to  this  demand,  held  that  there  was  not  any 
evidence  for  the  jury  to  consider  relative  to  the  original  sufficiency 
of  the  bridge,  nor  any  testimony  impeaching  the  competency  of 
the  defendant's  employees.  He  further  stated  that  there  was  only 
one  question  for  the  jury,  and  that  was,  whether  the  board  of 
directors  themselves,  as  representing  the  defendant,  and  as  dis- 
tinguished from  the  employees,  were  guilty  of  negligence  in  not 
discovering  the  fact  that  the  bridge  was  in  an  unsafe  condition ; 
that  if  the  jury  should  be  satisfied  that  the  bridge  was  unsafe 
from  decay  and  that  occasioned  its  fall,  and  the  directors  were 
guilty  of  negligence  in  not  discovering  the  fact,  the  plaintiff  would 
be  entitled  to  recover  and  that  this  question  alone  must  go  to  the 
jury.    To  all  which  the  defendant's  counsel  excepted. 

At  the  close  of  the  charge  there  was  a  request  to  instruct  the 
jury  in  relation  to  the  actual  knowledge  of  the  defendant's  emr 
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ployees,  and  their  omission  to  remedy  such  known  defect,  assented 
to  by  the  court,  which  if  the  defendant's  counsel  had  been  con- 
tent to  stand  upon,  would  have  entirely  precluded  a  recovery  in 
this  case ;  but  I  agree  with  the  opinion  of  the  Supreme  Court  that 
this  request  and  instruction  was  virtually  waived  by  the  counsel, 
and  revoked  by  the  court  in  the  subsequent  ruling,  and  that  it 
may  therefore,  on  this  appeal,  be  laid  out  of  the  case. 

The  first  instruction  of  the  court  in  answer  to  a  request  to 
charge  that  it  was  necessary  to  show  that  the  decay  was  known  by 
some  notice  or  otherwise  to  the  president  and  directors',  was  that 
if  the  board  of  directors  by  the  exercise  of  that  care  and  skill 
that  is  to  be  expected  of  persons  occupying  the  same  position, 
could  by  the  exercise  of  reasonable  diligenee  and  skill  have  ascer- 
tained or  known  the  defects  in  the  bridge,  the  failure  on  their  part 
to  ascertain  would  make  the  defendant  liable,  because  it  is  negli- 
gence, and  substantially  the  same  as  if  notice  had  been  given  to 
the  board.     To  this  proposition  the  defendant's  counsel  excepted. 

There  is  a  little  vagueness,  and  perhaps  inaccuracy,  in  the 
expression  used,  as  to  the  care  and  skill  which  was  "  to  be  ex- 
pected in  persons  occupying  the  same  position,"  which  might  pos- 
sibly have  tended  to  mislead  or  confuse  the  jury,  had  not  the 
judge  in  the  earlier  part  of  the  charge  explained,  that  the  care 
and  diligence  which  the  directors  were  required  to  bestow,  was 
that  reasonable  care,  skill,  and  foresight  in  the  affairs  of  the  cor- 
poration, which  reasonable  and  prudent  men  occupying  such  posi- 
tions ordinarily  exercise  under  the  same  circumstances.  With 
this  qualification,  I  think  the  charge  is  not  Uable  to  any  serious 
misconstruction,  and  presents  with  sufficient  distinctness  the  pro- 
position the  judge  was  expected  to  charge,  and  the  one  he  actu- 
ally presented  to  the  jury.  Let  us  see  now  what  the  case  disclosed 
upon  the  concession  of  all  the  parties,  and  upon  clear  and  uncon- 
troverted  evidence.  We  start  with  the  admission  that  there  was 
no  question  as  to  the  original  sufficiency  of  the  bridge,  and  no 
impeachment,  whatever,  of  the  competency  of  the  defendant's 
employees.  Two  leading  and  important  averments  of  the  com- 
plaint are  thus  disposed  of  in  limine.  It  is  then  proved  by  evi- 
dence not  sought  to  be  contradicted,  that  by  these  competent 
agents  a  frequent  inspection  and  examination  of  the  bridge  was 
made,  the  usual  and  accustomed  tests  long  employed  and  deemed 
ample  and  sufficient  were  applied  to  the  structure  in  its  various 


WARNER  r.  ERIE  RAILWAY  CO.  218 

parts,  and  no  imperfection  or  decay  was  detected,  and  none  was 
visible  upon  an  outward  and  external  inspection ;  and,  on  the  day 
before  it  fell,  a  special  observation  was  made  of  the  bridge  while 
a  heavy  train  was  passing  over  it,  and  no  injperfection  or  weak- 
ness was  discovered.  If  it  be  said  that  the  test  of  boring  the 
timbers  was  not  applied,  the  answer  may  very  well  be,  that  this  is 
no  more  a  certain  test  than  the  one  which  was  applied ;  that  it  had 
but  rarely  been  used  upon  the  bridges  on  the  defendant's  road, 
and,  so  far  as  the  testimony  shows,  upon  any  other,  and  carried 
too  far  becomes  itself  a  source  of  weakness ;  and  that  while  after 
a  catastrophe  has  occurred,  it  is  sometimes  easy,  and  quite  com- 
mon to  say  that  if  something  else  unusual  and  unthought  of  had 
been  done,  it  might  possibly  have  been  averted.  Ordinary  care 
and  diligence,  which  is  the  acknowledged  measure  of  the  defend- 
ant's obligation,  does  not  require  the  application  of  these  unusual 
teats,  nor  the  employment  of  the  utmost  possible  safeguards. 

There  was  one  more  element  invoked  to  attach  liability  to  the 
defendant  consequent  upon  the  fall  of  this  bridge,  and  that  was 
the  length  of  time  it  had  stood.  It  was  constructed  in  the  fall 
of  1855,  and  had  remained,  until  the  time  of  the  accident,  a  period 
of  about  nine  and  a  half  years.  The  evidence  showed  that  bridges 
of  similar  construction  and  materials,  upon  the  defendant's  road, 
had  stood  over  ten  years,  and  were  considered,  and  to  all  appear- 
ances were,  sound  and  safe — some  had  stood  over  fourteen  yeai*s, 
and  one  over  seventeen  years  in  the  same  condition.  Although 
some  of  the  witnesses  for .  the  plaintiff  testified  that  they  would 
not  consider  such  a  bridge  as  safe  beyond  the  period  of  seven  or 
eight  years,  yet,  if  upon  adequate  and  repeated  inspection,  and 
the  application  of  appropriate  tests,  no  defect  was  exhibited,  a 
mere  opinion  as  to  the  length  of  time  such  a  bridge  might  be 
expected  to  stand,  would  have  no  appreciable  weight  in  the  scale 
of  evidence.  There  is  really  then  no  conflict  of  evidence  as- to 
the  care  and  skill  used  in  the  construction  and  maintenance  of  this 
bridge ;  the  inspection  to  which  it  was  subjected ;  the  adequate 
skill  and  competency  of  the  employees  engaged  in  that  specific 
duty ;  the  experience  of  defendants  both  in  the  construction  and 
duration  of  such  structures ;  and  the  absolute  want  of  any  actual 
notice  to  defendant,  or  any  of  its  employees,  of  any  defect, 
real  or  suspected,  in  this  bridge.  And  this  being  so  upon  undis- 
puted evidence,  the  conclusion  in  my  judgment  is  inevitable,  that 
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the  defendant  was  not  guilty  of  the  want  of  such  care  ia  respect 
to  their  employees,  as  it  was  their  duty  (representing,  as  it  is  con- 
ceded the  board  of  directors  do,  the  corporation)  to  bestow  upon 
its  affairs.  If  this  conclusion  is  sound,  then  it  seems  very  clear 
to  me,  that  it  was  the  duty  of  the  court  to  take  the  case  from  the 
jury,  and  hold  that  on  the  established  facts  the  plaintiff  could  not 
recover.  But  that  at  all  events  the  defendant  was  entitled  to  the 
instruction  the  counsel  asked,  to  wit,  that  in  order  to  charge  the 
defendant,  it  was  necessary  for  the  plaintiff  to  dhow  that  the  de- 
cay in  the  bridge  (if  it  fell  from  decay)  was  known  by  some  notice 
or  otherwise  to  the  president  and  directors  of  the  road. 

The  true  principle  applicable  here  is,  I  think,  that  when  the 
defendant  has  erected  a  structure  to  be  used  in  its  ordinary  and 
accustomed  business,  without  fault  as  to  plan,  mode  of  construc- 
tion, and  character  of  materials,  so  that  it  was  originally  sufficient 
for  all  the  purposes  for  which  it  is  to  be  used,  employs  skilful  i^nd 
trustworthy  agents  to  supervise,  examine  and  test  it,  and  that 
duty  is  performed  with  frequency,  and  with  such  tests  as  custom 
and  experience  have  sanctioned  and  prescribed,  it  has  exercised 
such  care  and  skill  as  the  law  exacts  of  an  employer  in  reference 
to  his  employee ;  and  that  no  liability  can  attach  to  a  party  for  a 
defect  in  such  structure,  by  which  an  employee  has  sustained  an 
injury,  unless  there  has  been  actual  notice  or  knowledge  that 
defects  existed,  which,  unless  promptly  remedied,  would  be  liable 
to  produce  serious  or  fatal  consequences. 

A  broader  liability  than  this  cannot  be  imposed  without,  in  my 
opinion,  breaking  down  and  obliterating  the  distinction  which 
exists  between  the  responsibility  incurred  to  a  passenger  and  an 
employee ;  and  the  rule  laid  down  by  the  court  in  this  case,  would 
practically  make  the  railroad  company  an  insurer  of  the  latter^  as 
well  as  of  the  former,  and  in  the  words  of  a  learned  judge  in  a 
parallel  case,  "  a  latent  defect  in  a  steam  boiler,  a  rotten  plank  in 
a  ship,  a  flaw  in  an  iron  rail,  an  unknown  weakness  in  ^  floor, 
would  charge  the  master  with  all  the  damages  to  his  employees  in 
consequence  thereof." 

A  different  and  more  stringent  rule  than  I  have  thus  suggested, 
would  impose  an  intolerable  burden  upon  a  board  of  directors,  and 
carried  to  its  legitimate  results,  would  require  them  to  give  their 
individual  and  personal  attention  not  only  to  the  construction,  but 
to  the  actual  existing  condition  of  their  road,  with  all  its  struc- 
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tures,  appliances,  and  machinery,  Thej  must  supervise  and  oon- 
stantlj  examine  every  locomotive,  passenger  and  freight  car,  rail, 
tie,  wheel,  axle,  and  brake,  and  be  responsible  for  the  consequences 
that  may  arise  to  an  employee,  for  a  latent  defect  not  cognisable 
by  the  senses  of  an  experienced  and  skilful  mechanic,  nor  capable 
of  detection  by  the  faithful  application  of  well-known,  long-used, 
and  approved  tests.  The  doctrine  upheld  by  the  court  in  this 
case  maintains^  in  effect,  that  a  railroad  corporation  must  have  a 
board  of  directors  not  only  possessing  adequate  skill  to  determine 
whether  its  competent  employees  perform  their  duty  as  between 
the  corporation  and  its  other  employees ;  but  if  there  be  an  omis- 
.  sion  of  duty  on  the  part  of  such  skilful  employees  which  the 
directors  have  themselves  failed  to  discover,  the  corporation  is 
guilty  of  negligence,  and  responsible  to  an  injured  employee  for 
all  the  consequences  resulting  therefrom.  Such  a  rule  I  am  per- 
suaded would  carry  their  corporate  liability  not  only  beyond 
reason,  but  beyond  the  fair  scope  of  any  authority  which  has  been 
invoked  to  maintain  it. 

I  do  not  think  it  would  be  profitable  to  go  over  in  detail  the 
long  array  of  authorities  which  have  been  cited  by  the  counsel  on 
both  sides  in  this  case,  to  sustain  and  fortify  their  respective  posi- 
tions. They  have  been  mostly  collected,  and  the  purport  of  them 
very  fully  and  fairly  stated  in  the  opinion  prepared  by  Mr.  Justice 
Miller  upon  the  former  argument  of  thb  case.  I  have  care- 
fully examined  them,  but  shall  not  venture  to  collate  or  comment 
upon  them,  further  than  to  remark,  that  while  on  the  one  hand 
some  of  them  contain  statements  and  discussion  of  principles  that 
may  be  invoked  in  favor  of  the  claim  to  recover,  put  forth  by  the 
plaintiff's  counsel,  and  sustained  upon  the  trial  of  this  cause,  none 
of  them  go  the  full  length  required  to  uphold  the  ruling  of  the 
judge,  while  on  the  other  hand,  several  cases  go  far,  as  I  under- 
stand them,  in  maintaining  the  doctrine  I  seek  to  apply  to  this 
case,  and  in  one  instance  the  decision  is  fully  and  directly  in 
point. 

Thus  in  Tm-ent  v.  Webb,  18  C.  B.  (86  E.  C.  L.  R.)  795,  it  is 
held  that  a  master  is  not  responsible  for  an  injury  to  a  servant  for 
the  negligence  of  a  fellow-servant,  provided  the  master  uses  rea- 
sonable care  in  the  selection  of  the  servant.  Jeryis,  C.  J.,  in 
this  case  makes  the  significant  remark,  that  the  master  may  be 
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responsible  where  he  is  personally  guilty  of  negligence,  but  cer- 
tainly not  where  he  does  his  best  to  get  competent  persons. 

In  the  leading  case  of  PrieMy  v.  Fowler^  8  M.  &  W.  1,  it  was 
held  that  the  servant  could  not  recover  of  the  master  for  injuries 
resulting  from  the  breaking  down  of  an  iron  railing  from  defective 
construction,  when  there  was  no  proof  of  knowledge  on  the  part 
of  the  master  of  the  defect :  Lord  Abikger  remarking,  that  the 
mere  relation  of  master  and  servant  never  can  imply  an  obliga- 
tion on  the  part  of  the  master  to  take  more  care  of  the  servant 
than  he  may  reasonably  be  expected  to  do  of  himself. 

In  our  own  state,  the  point  has  never  been  fairly  presented.  In 
Keegan  v.  Western  Railroad  Co.,  4  Seld.  175,  the  defendant  had 
express  and  repeated  notice  through  the  reports  of  its  own  ser- 
vants, of  the  defectiveness  of  the  engine,  through  the  explosion 
of  which  the  injury  to  the  plaintiff  was  occasioned.  In  Ryan  v. 
Fowler,  24  N.  Y.  410,  the  master  had  the  same  notice  of  the 
defectiveness  of  the  structure,  through  the  falling  of  which  the 
plaintiff  suffered  the  injury  for  which  he  recovered. 

In  Wright  v.  New  York  Central  Railroad  Co.,  26  N.  Y.  562, 
a  recovery  by  an  employee  against  the  company  for  an  injury 
occasioned  by  the  conduct  of  another  employee,  was  set  aside  on 
the  ground  that  the  action  could  ;iot  be  maintained  unless  the 
injury  resulted  from  unskilfulness  for  which  the  company  was 
responsible. 

In  discussing  the  principle  applicable  to  cases  of  this  character, 
Judge  Allen  says :  "  If  the  injury  arises  from  a  defect  or  insuffi- 
ciency in  the  machinery  or  implements  furnished  by  the  master, 
knowledge  of  the  defect  or  insufficiency  must  be  brought  home  to 
the  master,  or  proof  given  that  he  was  ignorant  of  the  same, 
through  his  own  personal  negligence  or  want  of  care ;  in  other 
words,  it  must  be  shown  that  he  either  knew,  or  ought  to  have 
known,  the  defects  which  caused  the  injury.  Personal  negligence 
is  the  gist  of  the  action." 

We  have  been  referred  to  a  number  of  cases  in  the  courts  of 
our  sister  states,  none  of  which  are  very  apposite  to  this  precise 
case,  except  Snow  v.  Sousatonic  Railroad  Co.,  8  Allen  441,  which 
the  plaintiff's  counsel  invokes  as  a  clear  authority  in  his  favor, 
but  which  is  susceptible  of  the  criticism  that  the  defect  in  the 
track  through  which  the  injury  was  suffered,  was  palpable  to  view, 
and  was  known  to  and  was  very  grossly  neglected  by  the  track 
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repairer,  whose  specific  duty  it  was  to  remedy  the  defect ;  and  the 
case  of  Hand  v.  Vermont  Central  Railroad  Co.y  82  Verm.  473, 
which  is  precisely  in  point  for  the  defendant,  and  holds  this  dis- 
tinct proposition,  that  although  it  is  the  duty  of  a  railroad  corpo- 
ration to  exercise  all  reasonable  care  in  procuring  sound  machi- 
nery and  faithful  and  competent  employees,  and  although  they 
&re  liable  to  their  servants  for  the  neglect  of  this  duty,  yet  after  ^ 
haying  performed  it,  they  are  not  liable  to  a  servant  for  injuries 
occasioned  by  the  neglect  of  any  of  his  co-servants  engaged  in 
the  same  general  business,  even  though  the  negligent  servant  be 
superior  in  grade  to  the  one  injured. 

It  is  said,  and  it  may  be  conceded,  that  this  case  is  in  advance 
of  any  decision  yet  made,  where  the  precise  principle  is  involved ; 
bat,  if  so,  it  is  in  my  opinion  a  sound  and  judicious  advance.     It 
does  not  exonerate  the  directors  of  a  railroad  corporation  from 
Uability  for  personal  negligence,  nor  discharge  them  from  the 
obUgation  to  perform  their  duty,  if  notice  or  knowledge  of  defects 
or  insufficiencies  is  brought  home  to  them,  and  injury  results  to 
one  of  their  servants  from  a  failure  to  remedy  the  defect  through 
which  the  injury  occurs.    It  holds  them  to  the  highest  measure  of 
responsibility  for  the  proper  construction  of  the  road,  its  adjuncts, 
and  equipments,  and  the  selection  of  competent  and  skilful  sub- 
ordmates  to  supervise,  inspect,  and  repair,  and  control  and  regu- 
late its  operations ;  but,  having  faithfully  performed  these  duties, 
it  relieves  them  from  the  extreme  rigor  of  a  rule  which  would 
practically  make  them  insurers  of  the  absolute  safety  of,  and 
underwriters  for  every  injury  which  an  employee  in  their  service 
might  suffer  from  the  act  or  omission  of  his  fellow-servant. 
'  Since  the  argument  of  this  case,  and  the  preparation  of  the  fore- 
going opinion,  my  attention  has  been  called  to  the  case  of  Wilson  v. 
Mernfj  decided  in  the  English  House  of  Lords,  in  May  1866,  and 
reported  in  the  Law  Reports,  Appellate  Series,  part  3d,  for  July 
1868,  p.  326.   It  was  a  Scotch  appeal  in  a  case  where  a  verdict  had 
been  recovered  against  the  proprietors  of  a  coal-mine,  for  the  death 
of  a  party,  occasioned  as  was  alleged,  by  the  defective  construction 
of  a  scaffold  in  the  mine.    Without  recapitulating  the  facts,  it  may 
he  sufficient  to  state  that  the  case  turned  upon  the  liability  of  the 
master  for  an  injury  to  his  employee,  where  the  master  did  not 
personally  superintend  the  work,  but  devolved  it  upon  a  suitable 
mechanic  or  foreman,  superior  in  grade  to  the  injured  employee. 
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Opinions  were  given  by  the  Lord  Chancellor,  Lord  Cairks,  and 
bj  the  ez-Ghancellors,  Lord  Grakworth  and  Lord  Chelmsford, 
all  substantially  concurring  in  the  conclusion,  that  the  duty 
of  the  master  was  to  select  proper  and  competent  persons  to  do 
the  work,  and  furnish  them  with  adequate  materials  and  resources 
for  its  accomplishment ;  and  when  he  had  done  that,  he  had  per- 
formed his  whole  duty.  Ixl  the  course  of  his  opinion,  Lord  Cairns 
says :  ^^  The  master  is  not,  and  cannot  be,  liable  to  his  servant, 
unless  there  be  negligence  on  the  part  of  the  master,  in  that  which 
he  the  master  has  contracted  or  undertaken  with  his  servant  to  do. 
The  master  has  not  contracted  or  undertaken  to  execute  in  person 
the  work  connected  with  his  business ;  but  to  select  proper  and 
competent  persons  to  do  so,  and  furnish  them  with  adequate  mate- 
rials and  resources  for  the  work.*'  He  adds :  '^  If  the  persons  so 
selected  are  guilty  of  negligence,  this  is  not  any  negligence  of  the 
master ;  and  if  an  accident  occurs  to  a  workman  to-day,  in  conse- 
quence of  the  negligence  of  another  workman — skilful  and  com- 
petent— who  was  formerly,  but  is  no  longer  in  the  employm^it  of 
the  master,  the  master  is  not  liable,  although  the  two  cannot  tech- 
nically be  described  as  fellow-workmen ;  negligence  cannot  exist, 
if  the  master  does  his  best  to  supply  competent  persons.  He  can- 
not warrant  the  competency  of  his  servants."  The  case  is  very 
instructive,  as  containing  the  latest  utterance  of  the  highest  court 
in  England,  and  the  opinions  of  all  the  learned  Lords  maintain, 
with  great  distinctness  and  force,  the  principle  of  liability  which 
I  have  endeavored,  as  well  as  I  was  able,  to  illustrate  and  enforce 
in  the  foregoing  opinion,  and  which  should,  I  think,  govern  in 
the  disposal  of  this  case. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs,  to  abide  the  event. 

Judgment  accordingly,  five  judges  concurring  therein. 
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Supreme  Judicial  Court  of  McmaehusetU. 

SAMUEL  P.  SHAW  v,  A.  W.  SPENCER  and  Others. 

The  holder  of  stock  as  trustee  has  jtrimd  faeU  no  right  to  pledge  it  as  secoritj 
for  his  private  debtj  and  one  who  takes  it  under  sach  circumstances  does  so  at  his 
own  peril. 

The  word  "  trustee"  in  the  certificate  is  notice  to  all  persons  to  whom  the  certifi- 
cate may  be  delivered,  sufficient  to  put  the  taker  on  inquiry  as  to  the  nature  of  the 
tnist  and  the  lawfulness  of  the  pledge. 

No  usage  of  brokers  or  course  of  business  can  avail  agaiost  these  rules  of  law, 
and  therefore  evidence  of  such  usage  is  inadmissible. 

Where  the  equitable  owner  of  stock  which  has  been  pledged  unlawfully  by  the 
trustee,  has  given  notice  of  his  rights  to  the  pledgee,  his  mere  presence  and  faflure 
to  objeet  to  the  payment  by  the  pledgee,  of  an  assessment  on  the  stock,  does  not 
stop  him  from  the  legal  assertion  of  his  title,  though  equity  will  require  him  to 
refund  the  amount  so  paid. 

Bill  in  equity  against  Spencer,  Vila  &  Co.  and  Mellen,  Ward 
k  Co.,  two  firms  of  brokers  in  Boston,  and  the  Calumet  Mining 
Company,  a  corporation  under  the  law  of  Michigan,  praying  for 
an  injunction  to  restrain  Spencer,  Vila  &  Co.  from  making  any 
Bftle  or  transfer  of  two  thousand  shares  of  the  stock  of  that  com- 
pany, or  of  the  certificates  of  the  same,  and  the  company  from 
recognising  the  validity  of  any  such  sale  or  transfer  otherwise 
than  to  the  complainant. 

At  the  hearing  before  Wells,  J.,  the  material  facts  appeared 
as  follows :  On  the  28th  of  February  1867,  Spencer,  Vila  k  Co. 
received  from  New  York  United  States  bonds  to  the  amount  of 
?100,000,  with  a  draft  for  ?106,735  on  Mellen,  Ward  &  Co.,  to 
whom  they  were  to  deliver  the  bonds  on  payment  of  the- draft. 
Mellen  applied  for,  and  obtained,  the  bonds,  promising  to  return 
with  currency  or  a  cashier's  check,  which  he  did  not  do.  Mr. 
Vila,  after  calling  once  or  twice  unsuccessfully  at  the  office  of 
Mellen,  Ward  &  Co.  for  the  money,  at  last  saw  Mellen,  who 
offered  his  check  for  the  whole  amount,  which  was  refused.  Mel- 
len then  offered  a  check  of  Kidder,  Peabody  &  Co.  for  $50,000, 
and  the  check  of  Mellen,  Ward  k  Co.  for  the  balance  with  col- 
lateral security,  this  latter  check  to  go  into  the  bank  the  next 
day.  This  proposal  was  accepted,  and  just  before  two  o'clock 
(the  hour  of  the  closing  of  the  Boston  banks),  the  collateral 
security  was  delivered  to  Spencer,  Vila  k  Co.,  and  the  check  was 
deposited.     The  collateral  security  thus  taken  consisted  of  two 
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certificates  for  one  thousand  shares  each  of  stock  in  the  Calumet 
Mining  Company,  standing  in  the  name  of  "  E.  Carter,  trustee," 
with  a  transfer  in  blank  on  the  back  of  each,  subscribed  ^^  Edward 
Carter,  trustee"  (Carter  being  a  member  of  the  firm  of  Mellen, 
Ward  &  Co.) ;  and  the  certificates  were  expressed  to  be  "  trans- 
ferable cmly  on  the  books  of  the  company,  by  the  holder  thereof, 
in  person,  or  by  a  conveyance  in  writing  recorded  in  said  books, 
and  surrender  of  this  certificate,"  and  were  dated  February  7th. 
The  blank  transfers  were  dated  February  8th.  The  shares  which 
these  certificates  represented  had  been  owned  by  Quincy  A.  Shaw, 
and  were  part  of  a  larger  number  which  he  had  transferred  to 
certain  trustees,  including  himself  and  the  complainant,  to  secure 
certain  indebtedness,  and  which  these  trustees  afterwards  trans- 
ferred to  the  complainant.  And  they  had  been  transferred  by 
the  complainant  into  the  name  of  '^E.  Carter,  trustee,"  as  col- 
lateral security  for  certain  acceptances  made  by  Quincy  A.  Shaw 
on  drafts  of  the  Huron  Mining  Company,  which  had  been  taken 
by  Mellen,  Ward  &  Co.  for  negotiation,  who  gave  for  them  the 
following  receipt : — 

"  Boston,  February  8th  1867.  Received  of  S.  P.  Shaw  two 
certificates  off  stock  in  the  Calumet  Mining  Company  of  Michi- 
gan, being  for  two  thousand  shares  in  all,  each  certificate  being 
of  one  thousand  shares,  to  be  used  as  collateral  for  acceptances 
of  Q.  A.  Shaw  of  Huron  Mining  Company  drafts,  which  we  bind 
ourselves  to  return  to  said  S.  P.  Shaw  whenever  said  acceptances 
are  paid.     Said  certificates  are  in  the  name  of  E.  Carter,  trustee. 

"Mellen,  Ward  &  Co." 

On  the  28th  of  February  nothing  was  due  to  Mellen,  Ward  & 
Co.  on  these  acceptances.  On  March  1st,  Mellen,  Ward  &  Co. 
failed,  and  their  check  which  Mellen  gave  to  Spencer,  Vila  &  Co. 
was  dishonored,  and  remains  unpaid.  On  that  day  Mr.  Farley, 
a  member  of  the  firm  of  Spencer,  Vila  &  Co.,  filled  the  blanks  in 
the  transfers  of  the  certificates  with  the  name  of  that  firm,  and 
presented  them  to  Quincy  A.  Shaw  as  transfer-agent  of  the  Calu- 
met Mining  Company,  with  a  request  for  the  transfer  to  be  made 
and  new  certificates  to  be  issued  in  the  name  of  the  firm,  which 
was  at  first  declined  by  Mr.  Q.  A.  Shaw  on  the  ground  that  he 
wished  to  make  some  inquiries,  and  afterwards  on  the  ground  that 
an  assessment  of  $5  per  share  which  had  been  made  on  the  capi- 
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tal  stock  was  due  and  unpaid  on  the  shares  in  question.  The 
next  day  Mr.  Q.  A.  Shaw  heard  that  Spencer,  Vila  &  Co.  held 
the  stock  as  security  for  a  debt  of  Mellen,  Ward  &  Co.,  and  not 
as  collateral  for  Huron  Mining  Company  paper,  and  addressed  to 
them  the  following  notice :  "  Boston,  March  2d  1867.  Messrs. 
Spencer,  Vila  &  Co., — ^Please  to  take  notice  that  the  certificates 
of  stock  of  the  Calumet  Mining  Company  in  your  hands,  and  in 
the  name  of  E.  Carter,  trustee,  are  my  property,  and  that  I  have 
never  received  value  thereon.  Please  hold  them  subject  to  my 
direction.  Yours  respectfully,  Quincy  A.  Shaw,  for  self  and 
others,  trustees."  During  the  few  days  following,  Mr.  Q.  A.  Shaw 
had  several  conversations  with  Mr.  Vila,  in  which  he  proposed  to 
submit  the  question  of  the  title  to  the  stock  to  certain  referees, 
which  proposition  Mr.  Vila  declined.  About  this  time  the  com- 
plainant became  president,  and  Mr.  Q.  A.  Shaw  treasurer,  of  the 
Calumet  Mining  Company ;  and,  on  March  18th,  at  the  o£Bce  of 
the  company,  Mr.  Vila  paid  the  assessment  due  on  the  shares  in 
question  to  the\treasurer,  in  the  presence  of  the  complainant,  who 
made  no  demand  for  the  stock  on  that  occasion.  The  next  day, 
Mr.  Q.  A.  Shaw  returned  the  amount  of  this  payment  to  Spencer, 
Vila  k  Co.  in  a  letter  subscribed  like  hid  former  letter  above 
recited,  and  stating  that  ^^  the  assessment  was  paid  and  received 
by  mistake,"  and  that  the  stock  was  owned  by  himself;  but  they 
refused  to  receive  the  amount  thus  returned.  On  March  26th, 
the  complainant  served  notice  on  the  firm  that  the  stock  was  his 
property,  and  requested  them  to  deliver  to  him  the  certificates 
with  such  endorsements  as  would  enable  him  to  obtain  it ;  and  on 
the  same  day  he  filed  this  bill. 

The  respondents  offered  testimony  to  show:  ^^1.  That  it  is 
usual  with  dealers  in  the  stock  market  to  deliver,  by  way  of  sale 
or  pledge,  certificates  of  stock,  with  a  blank  transfer  upon  the 
back;  2.  That  it  is  usual  for  holders  of  certificates  of  stock, 
transferred  in  blank,  to  fill  them  up  by  inserting  the  name  of  some 
person  as  transferee  or  purchaser ;  8.  That  it  is  a  matter  of  com- 
mon occurrence  for  certificates  of  stock  to  be  issued  in  the  name 
of  some  other  person  as  trustee,  when  in  fact  there  is  not  any 
trust;  4.  That  certificates  of  stock,  issued  to  a  designated 
person  as  trustee,  are  constantly  bought  and  sold  in  the  stock 
market,  by  a  simple  endorsement  of  the  certificate  by  the  person 
named  as  the  holder,  without  inquiry  as  to  the  authority  by  which, 
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or  as  to  the  use  or  purpose  for  which,  the  transfer  was  made." 
But  the  judge  ruled  that,  '^  as  to  the  first  two,  the  facts  proposed 
to  be  shown  were  immaterial ;  and,  as  to  the  last  two,  by  the  rules 
of  law  they  were  inadmissible/' 

S,  Bartlett  and  F.  Bartlett^  for  the  complainants. 

B.  R.  OurtiSy  0.  B.  Goodrich  and  J.  M.  Keithj  for  the  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Foster,  J. — The  court  have  bestowed  upon  this  case  a  degree 
of  attention  commensurate  with  the  importance  of  the  priAciples 
on  which  its  decision  must  depend  and  the  magnitude  of  the 
amount  involved.  One  of  two  innocent  parties  must  bear  a 
heavy  loss,  caused  by  the  gross  fraud  of  a  third  person. 

Under  the  circumstances  disclosed  by  the  evidence  it  was  a 
flagrant  breach  of  trust,  and  a  criminal  fraud  on  the  part  of  Garter 
to  transfer  the  certificates  of  stock  to  Spencer,  Vila  &  Co.  They 
were  the  property  of  the  complainant,  who  is  entitled  to  reclaim 
them  from  any  one  but  a  bond  fide  holder  for  value  without  no- 
tice. Charles  Mellen,  a  member  of  the  firm  of  Mellen,  Ward  & 
Co.,  as  collateral  security  for  a  debt  due  from  that  firm  to  Spen- 
cer, Vila  &  Co.,  handed  to  them  two  certificates  of  stock  in  the 
Calumet  Mining  Company,  for  1000  shares  each,  standing  in  the 
name  of  another  member  of  that  firm,  viz.,  ^^  E.  Carter,  trustee,'' 
and  by  him  transferred  in  blank.  Spencer,  Vila  &  Co.  received 
the  certificates  thus  endorsed  in  blank  with  the  name  of  £.  Carter, 
trustee,  for  a  valuable  and  adequate  consideration,  without  other 
notice  of  any  defect  in  title  than  such  as  the  law  may  impute 
from  the  word  "  trustee*'  in  the  body  of  the  certificates  and  after 
the  signature  of  Carter  upon  the  blank  transfers. 

It  is  clear  that  a  certificate  of  stock  transferred  in  blank  is  not 
a  negotiable  instrument :  Sewall  v.  BosUm  Water  Power  Cb.,  4 
Allen  282.  Each  of  these  certificates  is  expressed  on  its  face  to 
be  '^  transferable  only  on  the  books  of  the  company  by  the  holder 
hereof  in  person,  or  by  a  conveyance  in  writing  recorded  in  said 
books,  and  surrender  of  this  certificate."  No  commercial  usage 
can  give  to  such  an  instrument  the  attributes  of  negotiability. 
However  many  intermediate  hands  it  may  pass  through,  whoever 
would  obtain  a  new  certificate  in  his  own  name  must  fill  out  the 
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blanks,  as  they  were  filled  in  the  present  instance,  so  as  to  derive 
title  to  himself  directly  from  the  last-reoorded  stockholder,  who 
is  the  only  recognised  and  legal  owner  of  the  shares. 

It  cannot  possibly  be  material  whether  the  mimual  delivery  of 
the  certificates  was  by  Mellen  or  by  Carter  himself.  Unless  the 
word  ^Hmstee'^may  be  regarded  as  mere  descriptio  personcBy  and 
rejected  as  a  nullity,  there  was  plain  and  actual  notice  of  the  ex- 
istence of  a  trust  of  some  description.  A  trust  as  to  personalty 
or  choses  in  action  need  not  be  expressed  in  writing,  but  may  be 
established  by  parol.  And  that  the  mere  use  of  the  word  '^  trus- 
tee" in  the  assignment  of  a  mortgage  and  note  imports  the  exist- 
ence of  a  trust,  and  gives  notice  thereof  to  all  into  whose  hands 
the  instrument  comes,  has  been  expressly  decided  by  this  court : 
Sturtevant  v.  Jaques^  14  Allen.  See  also  Bancroft  v.  Carsen^  13 
Id.  50 ;  TruU  v.  TruU,  Id.  407.  It  is  insisted  on  behalf  of  the 
respondents,  that  even  if  there  was  actual  notice  of  the  existence 
of  a  trust  there  was  no  notice  of  its  character,  and  that  the  trust 
might  have  been  such  as  to  authorize  the  transfer  which  was  made 
by  Carter.  But,  in  our  opinion,  the  simple  answer  to  this  posi- 
tion b,  that  where  one  known  to  be  a  trustee  is  found  pledging 
that  which  is  known  to  be  trust  property  to  secure  a  debt  due 
from  a  firm  of  which  he  is  a  member,  the  act  is  one  primd  facie 
tmauthorized  and  unlawful,  and  it  is  the  duty  of  him  who  takes 
sach  security  to  ascertain  whether  the  trustee  has  a  right  to  give 
it.  The  appropriation  of  corporate  stock  held  in  trust,  as  collate- 
ral security  for  the  trustee's  own  debt,  or  a  debt  which  he  owes 
jointly  with  others,  is  a  transaction  so  far  beyond  the  ordinary 
scope  of  a  trustee's  authority,  and  out  of  the  common  course  of 
business,  as  to  be  in  itself  a  suspicious  circumstance,  imposing 
upon  the  creditor  the  duty  of  inquiry.  This  would  hardly  be 
controverted  in  a  case  where  the  stock  was  held  by  '^  A.  B.,  trustee 
for  CD.'*  But  the  effect  of  the  word  "trustee"  alone  is  the 
same.  It  means  trustee  for  some  one  whose  name  is  not  dis- 
closed; and  there  is  no  greater  reason  for  assuming  that  a  trustee 
is  authorized  to  pledge  for  his  own  debt  the  property  of  an  un- 
named ce9tm  que  tru$t  than  the  property  of  one  whose  name  is 
known.  In  either  case  it  is  highly  improbable  that  the  right  lo 
do  so  exists.  The  iq>parent  difference  between  the  two  springs 
from  the  erroneous  assumption  that  the  word  "  trustee"  alone  has 
no  meaning  or  legal  effect 
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Inasmuch  as  such  an  act  of  pledging  property  is  primd  facie 
unlawful,  there  would  be  little  hardship  in  imposing  on  the  party 
who  takes  the  security,  not  only  the  duty  of  inquiry,  but  the  bur- 
den of  ascertaining  the  actual  facts  at  his  peril.  Where  a  part- 
ner assumes  to  give  for  his  own  private  debt  the  note  of  his  firm, 
the  creditor  who  takes  it  must  show  that  it  was  given  with  the 
assent  of  the  other  partners,  because  it  is  an  apparent  misuse  of 
the  name  of  the  firm,  and  primd  facie  evidence  of  fraud :  East- 
man V.  Cooper^  15  Pick.  290.  But,  we  need  not  go  to  that  length 
in  deciding  the  present  case.  Notice  of  the  existence  of  a  trust 
is  by  all  the  authorities  held  to  impose  the  duty  of  inquiry  as  to 
its  character  and  limitations.  And  whatever  is  sufficient  to  put  a 
person  of  ordinary  prudence  upon  inquiry  is  constructive  notice 
of  everything  to  which  that  inquiry  might  have  led. 

The  objection  that  in  the  present  case  the  only  persons  of  whom 
inquiry  could  have  been  made  were  Mellen  and  Carter,  who  com- 
mitted the  breach  of  trust,  is  sufficiently  answered  by  the  words 
of  Sir  John  Romillt,  Master  of  the  Rolls,  in  a  recent  and  lead- 
ing case.  "  With  respect  to  the  argument  that  it  was  unnecessary 
to  make  any  inquiry  because  it  must  have  led  to  no  results,"  he 
says,  "  I  think  it  impossible  to  admit  the  validity  of  thii  excuse. 
I  concur  in  the  doctrine  of  Jones  v.  Smith,  3  Mylne  &  K.  699,  that 
a  false  answer  or  a  reasonable  answer  given  to  an  inquiry  made, 
may  dispense  with  the  necessity  of  further  inquiry ;  but  I  think 
it  impossible  beforehand  to  Gome  to  the  conclusion  that  a  false 
answer  would  have  been  given  which  would  have  precluded  the 
necessity  of  further  inquiry.  A  more  dangerous  doctrine  could 
not  be  laid  down,  nor  one  involving  a  more  unsatisfactory  inquiry, 
viz.,  a  hypothetical  inquiry  as  to  what  A.  would  have  said  if  B. 
had  said  something  other  than  what  he  did  say:''  Jones  v.  WiU 
liamSy  24  Beav.  62.  These  remarks  also  explain  the  cases  cited 
by  the  respondents,  of  Buttrick  v.  ffolden^  13  Met.  255,  and  Calais 
Steamboat  Co.  v.  Van  Pelt,  2  Black.  377.  In  each  of  these  cases 
the  party  did  make  inquiry  and  relied  upon  the  answers  received, 
which  were  of  a  character  calculated  to  put  him  off  his  guard. 

If  it  be  asked  of  whom  the  respondents  could  have  inquired  as 
to  the  meaning  of  the  words  "  E.  Carter,  trustee,"  the  nature  of 
the  trust  thereby  indicated,  and  the  existence  of  the  power  to 
pledge  for  the  debts  of  the  firm  of  Mellen,  Ward  &  Co.,  which 
Garter  was  assuming  to  exercise  ?  the  answer  is,  that  the  inquiry 
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conld  haye  been  made  of  Mellen,  and  if  he  replied  that  he  did 
not  know  the  nature  of  the  trust,  then  the  duty  of  the  respondents 
would  have  been  to  ask  Carter  himself  for  an  explanation,  which 
it  certainly  was  in  his  power  to  give.  It  is  not  to  be  assumed  that 
false  answers  would  have  been  made,  and  the  respondents  have 
been  thereby  deceiyed  and  misled.  On  the  contrary,  the  proba- 
bilities are  that  such  an  investigation  would  have  led  to  the  disco- 
?ery  of  the  truth. 

Or,  if  Spencer,  Vila  &  Co.,  before  taking  the  stock  certificates 
as  collateral  security,  had  been  prudent  enough  to  require  a  trans- 
fer to  be  made  to  them  on  the  books  of  the  corporation,  this  step 
would  have  brought  them  into  contact  with  Quincy  A.  Shaw,  and 
have  exposed  the  whole  attempted  fraud.  Some  of  the  cases  say 
that  constructive  notice  is  imputed  only  on  the  ground  of  gross 
negligence.  But  if  it  be  so,  a  court  of  equity  must  hold  it  to  be 
a  want  of  ordinary  prudence,  or  cr(M9a  Tiegligentia,  to  omit  all 
inquiry  where  there  is  actual  notice  that  a  trust  of  some  kind 
exists,  and  the  use  proposed  to  be  made  of  the  trust  property  is 
primd  facie  a  misappropriation. 

The  case  of  Asktim  v,  Atlantic  Bank,  3  Allen  217,  is  not  in 
conflict  with  these  views.  It  does  not  proceed  on  the  ground  that 
there  was  no  duty  to  inquire,  but  that  upon  inquiry  and  examina- 
tion of  the  will  creating  the  trust  it  would  have  appeared  that  the* 
trustee  might  have  the  right  to  use  the  trust  funds  as  he  did.  He 
raised  money  upon  the  stocks  by  a  discount  of  his  own  note  with 
them  as  collateral ;  and  the  court  said  that  it  might  have  been  in- 
cident to  his  duties  ^'  to  discount  the  trust  funds  for  the  sake  of 
making  a  permanent  investment/'  or  ^'  the  purchaser  might  rea* 
sonably  assume  that  the  money  was  wanted  to  discharge  liability 
incurred  under  the  will.  Such  a  case  was  well  warranted  by  the 
will  creating  the  trust.''  In  short,  the  court  came  to  the  conclu- 
sion that  the  act  of  die  trustee  was  in  itself  lawful  in  that  parti- 
cular case,  and  that  his  fraud  consisted  only  in  the  misuse  of  the 
money  when  obtained.  If  this  was  true,  of  course  the  purchaser 
was  not  bound  to  see  to  the  application  of  the  purchase-money. 

Evtchins  V.  State  Bankj  12  Met.  421,  was  the  case  of  a  sale 
of  shares  of  bank  stock  by  an  f  xecutrix.  It  is  the  established 
nile  of  equity  that  "  purchases  from  executors  of  the  personal 
property  of  their  testator  are  ordinarily  valid,  notwithstanding  it 
may  be  affected  with  some  peculiar  trust  or  equity  in  the  hands  of 
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the  executor ;  for  the  purchaser  cannot  be  presumed  to  know  that 
the  sale  may  not  be  required  in  order  to  discharge  the  debts  of  the 
testator  to  which  they  are  legally  liable  before  all  other  claims. 
But  if  the  purchaser  knows  that  the  executor  is  converting  the 
estate  into  money  for  an  unlawful  purpose,  the  purchase  will  be 
set  aside:"  Smith  Manual  Eq.,  tit.  1,  c.  iv.  10.  "Where  an  ex- 
ecutor  disposes  of  or  pledges  his  testator's  assets  in  payment  of,  or 
as  security  for,  a  debt  of  his  own,  the  person  to  whom  they  are 
disposed  of  or  pledged  will  take  them  subject  to  the  claims  of  cre- 
ditors and  legatees ;"  JSlliot  v.  Merryman,  1  Lead.  Cas.  in  Eq.  89 ; 
ITill  V.  Simpsany  7  Ves.  162.  The  same  doctrine  was  held  by 
Chancellor  Kent,  in  1823,  in  Field  v.  Schieffelin^  7  Johns.  Ch.  R. 
150,  who,  upon  a  review  of  all  the  cases  down  to  the  time  of  that 
decision,  thus  sums  up  the  result :  "  The  great  difficulty  has  been 
to  determine  how  far  the  purchaser  dealt  at  his  peril  when  he  knew 
from  the  very  face  of  the  proceeding  that  the  executor  was  apply- 
ing the  assets  to  his  own  private  purposes  as  the  payment  of  his 
own  debt.  The  later  and  the  better  doctrine  is  that  in  such  a  case 
he  does  buy  at  his  peril."  Chief  Justice  Gibson,  in  Petrie  v. 
Clark,  11  S.  &  R.  377,  expressly  announces  the  doctrine  "  that  an 
executor's  applying  the  assets  in  payment  of  his  own  debt  is  of 
itself  a  circumstance  of  suspicion  which  ought  to  put  the  purchas- 
ing creditor  upon  inquiry  as  to  the  propriety  of  the  transaction." 

The  power  of  disposition  over  his  testator's  assets  which  an  ex- 
ecutor has,  is  as  extensive  as  that  of  a  trustee,  and  the  conver- 
sion of  the  testator's  personal  estate  into  money  is  within  the 
ordinary  line  of  an  executor's  duty.  Consequently  the  authorities 
which  have  been  cited  as  to  the  liability  of  those  dealing  with 
executors  are  fully  applicable  to  the  case  of  one  who  takes  trust 
property  from  a  trustee  as  security  for  his  private  indebtedness. 

We  proceed  to  consider  the  testimony  offered  by  the  respond- 
ents and  Qxcluded  by  the  judge  at  the  hearing. 

The  fact  that  it  is  usual  for  dealers  in  stock  to  take  certificates 
with  blank  transfers  upon  them  and  to  fill  them  up  with  the  names 
of  purchasers,  was  wholly  immaterial.  Such  a  practice,  as  we 
have  already  observed,  does  not  make  the  shares  negotiable,  and 
the  purchaser  whose  name  is  written  into  the  transfer  must  always 
derive  his  title  immediately  and  solely  from  the  stockholder  of  re- 
cord. The  point  is  not  made  by  the  complainant  that  a  transfer 
in  blank  is  out  of  the  usual  course  of  business,  or  a  suspicious 
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circiiiD8tanc6y  so  that  evidence  of  usage  was  not  requisite  to  repel 
such  an  inference. 

The  fact  that  it  is  common  to  issue  certificates  of  stock  in  the 
name  of  one  as  trustee  when  no  trust  actually  exists,  has  no  legal 
bearing  on  the  decision  of  the  present  case. 

The  rules  of  law  are  presumed  to  be  known  by  all  men ;  and 
they  must  govem  themselves  accordingly.  The  law  holds  that  the 
insertion  of  the  word  ^^  trustee"  after  the  name  of  a  stockholder 
does  indicate  and  give  notice  of  a  trust.  No  one  is  at  liberty  to 
disregard  such  notice  and  to  abstain  from  inquiry  for  the  reason 
that  a  trust  is  frequently  simuhited  or  pretended  when  it  really 
does  not  exist.  The  whole  force  of  this  offer  of  evidence  is  ad- 
dressed to  the  question  whether  the  word  '^  trustee"  alone  has  any 
significance  and  does  amount  to  notice  of  the  existence  of  a  trust. 

Bat  this  has  been  heretofore  decided,  and  is  no  longer  an  open 
question  in  this  Commonwealth :  Sturtevant  v.  Jaquei^  vbi  supra. 

The  circumstance  that  stock  certificates  issued  in  the  name  of 
one  as  trustee  and  by  him  transferred  in  blank,  are  constantly 
bought  and  sold  in  the  market  without  inquiry,  is  likewise  unavail- 
ing. A  usage  to  disregard  one's  legal  duty,  to  be  ignorant  of  a 
rule  of  law,  and  to  act  as  if  it  did  not  exist,  can  have  no  standing 
in  the  courts. 

It  is  to  be  borne  in  mind  that  the  question  under  discussion  is 
not  whether  one  holding  stock  as  trustee  may  sell  it  in  the  market 
and  pass  a  good  title  to  the  purchaser.  We  do  not  intimate  that 
this  cannot  be  done.  The  distinction  between  a  sale  and  a  pledge 
of  trust  property  is  palpable  and  manifest.  Nor  is  the  present 
question  whether  a  trustee  may  borrow  money  on  the  pledge  of 
stock  held  in  trust.  We  do  not  decide  that  such  a  transaction 
may  not  under  some  circumstances  be  sustained.  These  questions 
are  left  to  be  adjudged  when  they  arise.  The  point  now  decided 
is  that  one  holding  stock  as  trustee  has  primd  facie  no  right  to 
pledge  it  to  secure  his  own  debt  growing  out  of  an  independent 
transaction ;  and  that  whoever  takes  it  as  security  for  such  a  debt 
without  inquiry,  does  so  at  his  peril.  All  the  proffers  of  evidence 
taken  together  fall  short  of  showing  any  usage  to  do  this :  and  no 
evidence  of  usage  could  legalize  such  conduct.  Because  Spencer, 
Vila  &  Co.  took  these  certificates  of  stock  to  secure  an  antecedent 
debt  from  Mellen,  Ward  &  Co.  to  them  with  notice  that  they  were 
held  in  trust,  and  made  no  inquiry  as  to  Carter's  authority  to  use 
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trust  property  for  such  a  purpose,  they  cannot  retain  the  security 
against  the  equitable  owner  of  the  stock,  when  it  appears  -that 
Garter  in  making  the  pledge  was  guilty  of  a  fraudulent  breach  of 
trust. 

The  remaining  questions  relate  to  the  effect  of  the  payment  on 
the  18th  of  March  of  the  assessment  of  $10,000  on  this  stock  by 
Spencer,  Vila  &  Co.  to  Q.  A.  Shaw,  treasurer  and  transfer  agent, 
in  the  presence  of  S.  P.  Shaw,  the  complainant.  On  the  2d  of 
March,  Spencer,  Vila  &  Co.  had  received  written  notice  from  Q. 
A.  Shaw  that  Carter  had  no  right  to  transfer  the  stock  to  them, 
and  that  their  title  to  it  was  contested.  By  receiving  the  money, 
which  Spencer,  Vila  &  Co.  voluntarily  offered  to  pay,  the  Messrs. 
Shaw  did  not  induce  them  to  change  their  position,  or  deprive 
them  of  any  rights.  They  had  taken  the  stock  certificates  nine- 
teen days  before  they  made  the  payment,  and,  when  it  was  made, 
they  had  no  reason  to  believe  that  either  S.  P.  Shaw  or  Q.  A. 
Shaw  intended  to  abandon  their  claim,  or  to  waive  any  of  their 
rights.  Q.  A.  Shaw  could  not  have  done  so  by  any  act  of  his 
own.  S.  P.  Shaw  did  no  act,  and  only  omitted  to  object  to  the 
payment  of  the  assessment.  The  payment  was  evidently  the  vo- 
luntary act  of  Spencer,  Vila  k  Co.,  intended  to  fortify  their  own 
position,  and  to  entitle  them  to  a  new  certificate  of  the  stock  if 
their  title  should  prove  good.  It  was  made  for  their  own  benefit 
and  protection,  and  no  act  or  declaration  of  the  Messrs.  Shaw  de- 
ceived or  misled,  or  induced  them  to  make  it.  A  waiver  is  an 
intentional  relinquishment  of  a  known  right.  An  estoppel  of  the 
description  relied  on  in  this  case  can  be  maintained  only  on  the 
ground  that  by  the  fault  of  one  party  another  has  been  induced 
innocently  and  ignorantly  to  change  his  position  for  the  worse  in 
such  a  manner  that  it  would  operate  as  a  virtual  fraud  upon  him 
to  allow  the  party  by  whom  he  has  been  misled  to  assert  the  right 
in  controversy.  These  simple  definitions  of  the  terms  "waiver" 
and  "  estoppel"  exclude  the  possibility  of  applying  either  doctrine 
to  the  effect  of  the  payment  of  this  assessment. 

The  amount  paid,  with  interest,  must  be  refunded  before  any 
decree  can  be  made  requiring  the  respondents  to  retransfer  the 
certificates  to  the  complainant.  As  the  bill  contains  no  special 
prayer  for  this  relief,  and  no  offer  to  refund  the  money,  it  will  re- 
quire amendment  before  such  a  decree  can  be  entered.  But  the 
injunction  heretofore  granted  is  made  perpetual. 
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United  StaU%  Circuit  Court,  District  of  Wiscarmn. 

JAY  C.  AKERLY  v.  LEVI  B.  VILAS  and  Others. 

After  »  state  court  has  made  an  order  under  the  Act  of  Congress  for  the  removal 
of  a  cause  to  a  United  States  court,  any  further  proceedings  in  the  state  court  or 
in  any  other  state  court  by  appeal  or  other  process,  are  void. 

A  state  cotut  making  an  order  for  Ae  remoral  of  a  cause  to  a  United  States 
court,  has  no  jurisdicdoii  to  a^ow  an  appeal  from  such  order  and  to  enjoin  its  clerk 
from  certifying  the  record  pending  the  appeal. 

Where  the  clerk  refuses  under  such  an  order  to  certify  the  record  to  the  United 
States  court,  the  latter  will,  on  motion,  allow  the  record  and  proceedings  to  be 
supplied  by  copies  or  affidarits,  and  the  cause  to  proceed  as  if  the  record  had  been 
duly  certliied. 

Where  a  state  county  court  has  given  judgment  which  has  been  reversed  by  the 
Sapreme  Court  of  the  state,  and  judgment  entered  in  effect  ordering  a  venire  de 
noro,  the  cause  has  not  reached  final  hearing  or  trial,  and  a  motion  to  remove  to  a 
United  States  court  is  in  time. 

Ths  plaintiff,  a  citizen  of  New  York,  sued  Vilas,  a  citizen  of 
Wisconsin,  and  others,  in  the  Circuit  Court  of  Dane  county.  In 
October  1868,  plaintiff  asked  the  court,  under  the  Act  of  Con- 
gress of  March  2d  1867  (Statutes  1867,  p.  558),  to  remove  the 
cause  to  the  Circuit  Court  of  the  United  States,  and  on  November 
8th  1868  the  court  made  an  order  to  that  effect,  but  gave  the 
defendant  leave  to  appeal  from  this  order  to  the  Supreme  Court 
of  the  state,  and  enjoined  its  clerk  from  certifying  the  record 
pending  such  appeal.  The  clerk  having  refused  to  certify  the 
record,  the  plaintiff  now  came  into  this  court  with  affidavits  of  the 
facts  and  moved  for  an  order  allowing  him  to  file  in  this  court 
copies  of  the  process,  pleadings,  and  other  proceedings  in  the 
cause,  and  that  the  cause  might  thereupon  proceed  as  if  regularly 
instituted  in  this  court. 

Opinion  by 

Miller,  D.  J. — This  motion  is  made  under  the  Act  of  March 
2d  1833,  §  4  (4  Stat.  634,  Bright.  Dig.  tit.  Circuit  Cmrts,  pi.  21), 
which  enacts  that  "  In  any  case  in  which  any  party  is,  or  may  be 
hy  law  entitled  to  copies  of  the  records  and  proceedings  in  any 
suit  or  prosecution  in  any  state  court  to  be  used  in  any  court  of 
the  United  States,  if  the  clerk  of  said  court  shall  upon  demand, 
and  the  payment  or  tender  of  the  legal  fees,  refuse  or  neglect  to 
deliver  to  such  party  certified  copies  of  such  record  and  proceed- 
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ingB,  the  court  of  the  United  States  in  which  such  record  and 
proceedings  may  be  needed,  on  proof  by  affidavit,  that  the  clerk 
of  such  court  has  refused  or  neglected  to  deliver  copies  thereof 
on  demand  as  aforesaid,  may  direct  and  allow  such  record  to  be 
supplied  by  affidavit  or  otherwise,  as  the  circumstances  of  the  case 
may  require  or  allow,  and  thereupon  such  proceeding,  trial,  and 
judgment  may  be  had  in  the  said  court  of  the  United  States,  and 
all  such  process  awarded,  as  if  certified  cqpies  of  such  records  and 
proceedings  had  been  regularly  before  the  said  court."  The 
requirements  of  removal  of  causes  from  a  court  of  a  state  to  a 
court  of  the  United  States,  according  to  the  Act  approved  March 
2d  1867,  14  Statutes  558,  are,  that  a  suit  must  be  pending  in  the 
state  court  at  the  time  of  the  application  for  removal,  in  which 
there  is  a  controversy  between  a  citizen  of  the  state  in  which  the 
suit  is  brought,  and  a  citizen  of  another  state,  and  the  matter  in 
dispute  exceeds  the  sum  of  $500  exclusive  of  costs,  such  citizen 
of  another  state,  whether  he  be  plaintiff  or  defendant,  if  he  shall 
make  and  file  in  such  court  an  affidavit  stating  that  he  has  reason 
to,  and  does  believe  that,  from  prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such  state  court,  may  at  any  time 
before  the  final  hearing  or  trial  of  the  suit  file  a  petition  in  such 
state  court  for  the  removal  of  the  suit  into  the  next  Circuit  Court 
of  the  United  States,  to  be  held  in  the  district  where  the  suit  is 
pending,  and  offer  good  and  sufficient  surety  for  his  entering  in 
such  court  on  the  first  day  of  its  session  copies  of  all  process, 
pleadings,  depositions,  testimony,  and  other  proceedings,  &c. 
And  it  shall  be  thereupon  the  duty  of  the  state  court  to  accept 
the  surety  and  proceed  no  further  in  the  suit. 

The  Circuit  Court  of  Dane  county  was  satisfied  that  all  the 
requirements  of  the  act  were  complied  with  by  plaintiff,  and  on 
inspection  of  the  record  found  that  there  had  not  been  a  final  trial 
or  hearing  of  the  suit.  The  court  then  accepted  the  surety 
offered,  and  ordered  that  all  proceedings  in  the  suit  be  stayed. 
In  the  12th  section  of  the  Act  of  1789,  1  Statutes  73  (Bright. 
Dig.  tit.  Circuit  CourUy  pi.  19),  is  the  same  provision  in  respect 
to  the  surety  upon  an  application  for  the  removal  of  causes  from 
state  to  United  States  courts,  "  that  it  shall  be  the  duty  of  the 
state  court  to  accept  the  surety  and  proceed  no  further  in  the 
cause."  The  Supreme  Court  of  the  United  States  in  Gordon  v. 
Longest,  16  Peters  97,  decided  that  when  the  application  for  the 
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removal  of  a  cause  is  in  proper  form,  and  the  facta  on  which  the 
application  is  founded  are  made  to  appear  according  to  the  require- 
ment of  the  act,  the  party  is  entitled  to  a  right  to  have  the  cause 
removed  under  the  law  of  the  United  States,  and  the  judge  of  the 
state  court  has  no  discretion  to  withhold  the  right.  And  when  on 
application  for  the  removal,  it  is  shown  that  the  case  is  one  em- 
braced by  the  act,  and  that  the-  party  has  complied  with  the 
required  conditioi^,  it  is  the  duty  of  the  state  court  to  proceed  no 
further  in  the  cause,"  and  every  step  further  taken  in  the  case, 
whether  in  the  same  court  or  in  an  appellate  court,  is  coram  non 
judtce^  and  of  course  nugatory.  See  also  Kammse  v.  Mariiriy  15 
Howard  198.  Submitting  to  the  authority  of  the  Act  of  Con- 
gress and  of  the  dedsions  of  the  Supreme  Court  of  the  United 
States,  I  have  no  other  discretion  than  to  decide  that  the  clerk  of 
the  Circuit  Court  of  Dane  county  waa  not  justified  in  withholding 
the  transcript  from  the  plaintiff,  either  under  the  prohibition 
of  the  court,  or  by  reason  of  the  appeal  after  acceptance  of  the 
surety,  and  the  order  of  removal  of  the  cause  to  this  court. 

I  will  dispose  of  the  remaining  positions  of  the  defendant's 
counsel  as  if  upon  a  motion  to  remand  the  cause  to  the  Dane 
Circuit  Court. 

It  is  objected  that  all  the  defendants  are  not  citizens  of  the 
state  of  Wisconsin.  Levi  B,  Vilas  and  Esther  G.  Vilas,  his  wife, 
are  the  principal  party  defendants.  They  are  the  parties  to  the 
mortgage  in  suit.  It  is  alleged  that  Martin  T.  Vilas,  one  of  the 
defendants,  is  a  citizen  of  the  state  of  Vermont,  and  is  the  owner 
of  the  equity  of  redemption  of  the  mortgaged  premises.  Thomas 
Reynolds  and  Leonard  J.  Farwell,  the  remaining  defendants,  are 
citizens  of  this  state.  It  is  set  out  in  the  petition  for  removal  that 
the  persons  named  as  defendants,  except  Levi  B.  Vilas  and  wife, 
have  been  either  personally  served  with  process  issued  in  the 
cause,  or  have  voluntarily  entered  their  appearance,  and  that  all 
the  defendants  except  Levi  B.  Vilas  have  by  the  rules  and  prac- 
tice of  the  court  confessed  and  admitted  the  plaintiff's  cause  of 
action,  by  not  answering  the  complaint  of  plaintiff,  as  required  by 
law  and  rules  and  practice  of  the  court.  The  state  court  finds 
that  in  this  action  now  pending  there  is  a  controversy  between  Jay 
Camiah  Akerly,  plaintiff,  and  Levi  B.  Vilas,  one  of  the  defend- 
ants. From  this  it  would  seem  that  the  allegation  of  the  petition 
that  the  complaint  had  been  taken  as  confessed  against  all  the 
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defendants  except  Levi  S.  Vilas  is  correct.  The  service  and 
appearance  of  those  defendants  may  possibly  require  them  to 
appear  and  answer  a  new  bill  to  be  brought  in  this  court,  or  in 
default  of  an  answer  to  let  the  bill  be  taken  as  confessed  against 
them.  But  whether  sudb  be  the  practice  or  not  I  need  not  now 
determine.  At  the  final  hearing  a  question  may  be  raised  whe- 
ther a  decree  can  be  made  irrespective  of  these  defendants.  At 
present  they  do  not  appear  to  be  necessary  parties.  See  Wood 
and  Others  v.  DaviSy  18  Howard  457. 

Another  objection  to  the  removal  of  the  cause  to  this  court  is, 
that  the  application  was  not  made  '^  before  the  final  hearing  or 
trial  in  the  state  court" 

It  appears  from  a  report  of  the  case  in  21  Wisconsin  Bep.  88,. 
that  the  suit  is  for  foreclosure  of  a  mortgage  given  by  Levi  B. 
Vilas  and  wife  to  secure  the  payment  of  certain  bonds.  That  the 
cause  came  on  to  be  heard  between  the  plaintiiT  and  Vilas,  the 
defendant,  and  a  decree  was  rendered  against  the  plaintiff,  the 
court  holding  that  the  bonds  and  mortgage  were  invalid,  from 
which  decree  the  plaintiff  appealed  to  the  Supreme  Court.  And 
the  defendant  also  appealed  for  alleged  error  of  the  court  in 
striking  out  his  counter  claims  and  rejecting  evidence  in  support 
of  them.  The  Supreme  Court  decided  that  the  bonds  and  mort- 
gage were  valid,  and  that  one  of  the  counter  claims  was  impro- 
perly stricken  out,  and  reversed  the  judgment  of  the  Circuit  Court 
on  both  appeals.  The  cause  came  on  a  second  time  to  be  tried  . 
before  the  Circuit  Court,  when  a  decree  was  rendered  in  favor  of 
plaintiff,  from  which  defendant  Vilas  appealed  upon  the  ground 
of  the  rejection  by  the  court  of  a  certain  counter  claim  set  up  in 
his  answer.  The  Supreme  Court  reversed  that  judgment  or  decree, 
and  remanded  the  cause  to  the  Dane  Circuit  Court  for  further  pro- 
ceedings according  to  law.  If  the  cause  had  been  finally  deter- 
mined by  either  judgment  of  the  Circuit  Court,  or  by  order  of  the 
Supreme  Court,  then  the  application  for  removal  would  not  have 
been  filed  before  "  the  final  hearing  or  trial."  But  the  last  order 
of  the  Supreme  Court  reversing  the  judgment  of  the  Circuit 
Court  and  remanding  the  cause  to  that  court  for  further  proceed- 
ing according  to  law,  opened  the  whole  case  to  litigation,  the  same 
as  if  no  judgment  had  ever  been  rendered.  The  Supreme  Court 
in  effect  ordered  a  venire  facias  de  novo^  which  required  the  Cir- 
cuit Court  to  hear  the  cause  as  if  no  hearing  or  trial  had  taken 
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place.     The  whole  proceedings  were  in  fieri  when  the  petition  for 
remoyal  was  presented  to  the  Circuit  Court.     I  am  therefore  of 
the  opinion  that  the  petition  was  presented  before  the  final  bearing 
or  trial  of  the  cause. 
The  motion  of  plaintiff  is  granted. 


Superior  C&urt  of  McmachvseiU.     Worcester, 

GEORGE  W.  SAWYER  r.  UNITED  STATES  CASUALTY  COMPANY. 

The  words  *'  totelly  disabled  from  the  prosecution  of  his  usual  employment/'  in 
an  accident  insnranoe  policji  mean  wholljf  disabled  from  doing  substantially  all  kinds 
of  his  accustomed  Idbor^  to  some  extent,  A  disability  that  prevents  his  doing  as 
much  in  a  day's  work  as  before  is  not  total,  bat  one  that  entirely  prevents  his 
doing  certain  portions  of  his  accustomed  work  is  to(al|  though  there  are  other  por> 
tions  that  he  is  able  to  do* 

This  was  an  action  upon  a  policy  of  insurance  against  injury 
by  accident,  containing  the  following  clause : — "  If  the  said  assured 
shall  sustain  any  personal  injury  which  shall  not  be  fatal,  but 
which  shall  absolutely  and  totally  disable  him  from  the  prosecu- 
tion of  his  usual  employment,  then,  on  satisfactory  proof  of  such 
injury,  compensation  shall  be  paid  him  at  the  rate  of  ten  dollars 
per  week  so  long  as  he  shall  be  totally  disabled  as  aforesaid  in 
consequence  of  such  injury;  provided,  however,  that,  for  any 
single  accident,  such  compensation  shall  not  be  extended  over  a 
period  exceeding,  twenty-six  weeks.** 

The  plaintiff  claimed  compensation  for  the  full  period,  and  the 
defendants  denied  his  right  to  recover  at  all. 

The  plaintiff,  who  was  a  farmer,  was  in  his  barn  unloading  his 
wagon  of  corn  in  the  stalk,  and  hanging  the  corn  upon  the  beams. 
He  was  standing  about  fourteen  feet  from  the  floor  upon  a  plank, 
which  rested  on  the  rounds  of  two  ladders  leaning  against  the  hay 
piled  in  bays  on  each  side  of  the  barn  floor.  While  reaching  up 
to  arrange  the  corn,  one  of  the  ladders  slipped  on  the  hay,  and 
the  plaintiff  fell  to  the  bam  floor,  striking  his  back  against  the 
comer  of  the  wagon.  For  some  days  he  suffered  great  pain, 
being  confined  to  his  bed  for  three  days  and  to  the  house  for 
about  a  week,  and  was  unable  to  do  any  work  for  about  a  month. 
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though  he  could  ride  without  inconvenience  in  an  easy  carriage. 
He  then  and  constantly  afterwards  tried  to  do  what  he  could  of 
the  farm  work.  He  could  milk  a  little  and  do  some  light  work 
in  the  barn,  but  could  not  at  any  time  that  winter  carry  a  pail  of 
milk  into  the  house ;  nor  water  nor  take  care  of  his  cattle.  He 
testified  against  the  objection  of  the  defendants,  that  after  the 
twenty-six  weeks  had  expired  on  March  6th  1868,  he  was  unable 
to  hold  the  plough  or  to  mow  for  more  than  half  an  hour,  and 
could  not  pitch  hay,  though  he  could  rake  a  little.  He  could 
however  drive  a  horse  and  do  slowly  and  with  difficulty  light  work 
which  did  not  require  lifting.  From  the  time  of  his  accident  until 
the  beginning  of  March,  1868,  he  kept  an  extra  man,  chiefiy  to 
do  work  about  the  house  and  barn  which  he  tQ3tified  he  previously 
did  himself  and  would  otherwise  have  done  himself.  In  the  last 
part  of  November  he,  on  one  occasion,  in  the  absence  of  his  hired 
man,  helpe(^  his  boy  to  load  a  small  horse  wagon  with  light  boards, 
but  was  obliged  to  sit  down  to  rest  once  or  twice  during  the  load- 
ing, and  to  take  nearly  three  hours  in  doing  one  hour's  work. 
During  January,  he  two  or  three  times  sat  for  an  hour  or  two  on 
a  horse  sled  and  drove  a  pair  of  horses  breaking  out  roads,  but 
all  the  work  he  did  caused  him  pain,  and,  though  before  his  acci- 
dent he  was  accustomed  to  work  hard  and  all  day  long  with  his 
men,  he  could  not,  for  a  period  considerably  longer  than  twenty- 
six  weeks  after  the  injury,  do  half-a-day's  work  at  any  time. 

Edwin  H.  Abbott^  for  plaintiff,  cited  Hooper  v.  The  Accidental 
Death  InMirance  Company^  5  Hurl,  and  Norm.  545,  and  asked 
the  court  to  rule  that  if  the  plaintiff  was  wholly  disabled  from 
prosecuting  his  usual  employment  as  he  usually  prosecuted  it,  and 
was  wholly  incapable  of  doing  what  he  usually  did  before  he  was 
hurt,  then  he  was  absolutely  and  totally  disabled,  within  the 
meaning  of  this  policy,  from  the  prosecution  of  his  usual  employ- 
ment, and  was  entitled  to  recover  compensation  for  the  period 
during  which  he  continued  to  be  so  disabled ;  and  that  whether  or 
not  the  plaintiff  could  do  some  small  portion  of  his  usual  work, 
was  immaterial  and  did  not  affect  his  right  to  compensation  foi 
the  time  during  which  he  was  wholly  incapable  of  doing  his  ordi- 
nary and  usual  work  as  he  usually  did  it. 

Thomas  JET.  Rvsselly  for  defendant,  asked  the  court  to  instruct 
the  jury  that  if  the  plaintiff  was  able  to  go  about  his  farm ;  to 
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ride ;  to  superintend  the  work ;  to  buy  and  sell ;  to  drive  a  pair 
of  horses  in  team  breaking  out  roads  in  snow ;  and  was  able  to 
transact  generally  the  business  of  his  farm  or  mill  (if  those  were 
his  usual  employments),  then  he  was  not  totally  and  absolutely 
disabled  within  the  meaning  of  the  policy. 

Reed,  J.,  declined  to  give  either  instruction  in  the  terms 
prayed  for,  and  charged  the  jury  that,  if  the  plaintiff  has  met 
with  such  an  accident  as  is  described  in  the  policy,  he  is  entitled 
to  recover,  at  the  rate  agreed  on  in  the  policy,  for  such  time  as 
by  reason  of  such  accident  he  is  rendered  wholly  unable  to  do  his 
accustomed  labor;  that  is,  to  do  substantially  all  kinds  of  his 
accustomed  labor  to  some  extent.  When  you  find  on  an  examina- 
tion of  the  evidence  that  the  plaintiff  was  able  to  do  substantially 
all  kinds  of  his  accustomed  work,  though  with  less  facility  and  to 
a  less  extent  than  before  his  injury,  then  his  right  to  recover 
ceases.  The  mere  fact  that  a  man  cannot  do  a  whole  day's  work, 
or  that  by  a  day*s  work  he  cannot  accomplish  so  much  as  before 
the  accident,  is  not  suflScient  to  entitle  him  to  recover,  but  he  must 
satisfy  you  that  for  a  time,  by  reason  of  his  accident,  he  is 
deprived  of  the  power  to  do  to  any  extent  substantially  all  the 
kinds  of  labor  which  constitute  his  usual  employments.  For  such 
time  he  can  recover,  and  no  longer. 

For  instance,  if  a  farmer  accustomed  to  perform  all  the  kinds 
of  labor  usually  done  by  farmers  should  meet  with  such  an  acci- 
dent, and  the  result  should  be  that  he  was  left  able  only  to  milk 
his  cows,  but  unable  to  do  the  other  usual  farm  work,  while  that 
state  of  things  continued  he  would  be  entitled  to  recover.  So  in 
case  of  a  merchant ;  if  his  accident  confined  him  to  his  house, 
although  he  might  thus  be  able  to  make  out  his  bills  or  post  his 
books,  yet,  if  he  were  unable  to  do  the  other  work  ordinarily  done 
by  merchants  of  his  class,  and  such  work  as  he  was  accustomed 
before  to  do,  for  such  time  he  would  be  entitled  to  recover. 

The  phrase  suhatantially  all  kinds  of  labor  has  been  used  in 
these  instructions.  By  that  such  a  case  as  this  is  intended  to  be 
covered :  If  you  find  that  at  a  certain  time  the  plaintiff  was  able 
to  do  all  such  work  to  some  extent  as  he  ordinarily  was  accus- 
tomed to  do,  then  his  right  to  recover  ceases,  although  you  may 
find  he  was  still  unable  to  perform  some  kinds  of  extraordinary 
labor  which  before  the  accident  he  sometimes  did. 
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Thus,  suppose  a  man  pccasionallj  did  such  a  piece  of  work  as 
digging  a  well  or  laying  a  stone  wall,  this  not  being  his  nsual 
business ;  when  you  find  that  he  could  to  some  extent  do  all  the 
usual  work  to  which  he  was  accustomed,  his  right  to  recover 
ceases,  although  you  may  find  him  unable  to  dig  a  well  or  lay  a 
wall. 

The  jury  found  for  the  plaintiff. 


NOTES    OF    RECENT    BANKRUPTCY    DECISIONS.^ 

I.  Jurisdiction. 

Where  there  is  no  conflict  of  jurisdiction  between  the  officers  of  the 
state  courts  and  Court  of  Bankruptcy,  the  latter  will  not  interfere  with 
its  summary  process  to  prevent  such  conflict :  Re  Davidson ,  East.  Dist. 
N.  Y.,  2  B.  R.  49. 

District  of  Banhrupt^s  carn/vng  on  Business. — ^Where  a  bankrupt  had 
been  a  member  of  a  manufacturing  firm  in  New  Jersey,  which  failed 
and  stopped  business,  and  while  continuing  to  reside  in  New  Jersey,  had 
an  office  in  New  York,  where  he  received  and  wrote  letters,  and  was 
settling  up  the  business  of  the  firm :  Held^  that  he  was  not  carrying  on 
business  in  New  York  within  the  meaning  of  the  statute,  and  discharge 
must  be  refused  for  want  of  jurisdiction :  Re  Little ^  So.  Dist.  N.  Y.,  2 
B.  R.  97. 

Injunction  to  stay  Proceedings  in  another  Court. — A  District  Court 
has  no  power  to  grant  an  injunction  to  stay  proceedings  in  another  court 
by  reason  of  bankruptcy  proceedings  pending  in  another  state  and  before 
another  court.  Such  power  belongs  to  the  court  in  which  the  proceed- 
ings are  pending:  In  re  Richardson  and  Richardson^  So.  Dist.  N.  11., 
2  B.  R.  74. 

Discharge  of  Bankrupt  from  Arrest  on  Process  from  State  Court. — 
A  judgment-creditor  proved  the  debt  in  bankruptey,  which  was  shown 
by  the  record  of  proceedings  in  the  state  courts  to  have  been  created  in 
fraud.  The  District  Court  refused  to  discharge  the  bankrupt  from 
arrest  and  bail,  and  refused  to  direct  satisfaction  of  the  judgment. 
Petition  to  have  decision  of  the  District  Court  reviewed  denied  with 
costs :  Re  Robinson,  So.  Dist.  N.  Y.  2  B.  R.  108. 

Bankrupt — Breach  of  Trust — Liability  to  Arrest. — A  bankrupt  is 
not  liable  to  arrest,  pending  proceedings  in  bankrnptoy,  upon  a  claim 
that  would  be  discharged  by  an  adjudication  of  bankrnptoy.  Where 
goods  were  sent  to  bankrupt  to  be  sold  on  commission,  and  bankrupt, 
after  selling,  refused  to  account,  Jield,  that  the  debt  being  created  by 

>  We  are  indebted  for  these  notes  to  the  Bankrupt  Hegister. — Eds.  Am.  Law 
Bbo. 
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defalcation  of  bankrupt  while  acting  in  a  fiduciary  relation  was  unaffected 
by  discharge :  Re  Kimball,  So.  Dist.  N.  Y.,  2  B.  R.  74. 

II.  Acts  of  Bankruptcy. 

Assignment  hy  Insolvent, — An  assignment  by  an  insolvent  of  all  his 
property  for  the  benefit  of  preferred  creditors  is  an  act  of  bankruptcy. 
Where  property  of  an  insolvent  was  assigned  to  creditors  with  fraudu- 
lent preference,  Held,  in  an  action  brought  by  assignee  in  bankruptcy 
to  recover  said  property,  that  the  value  of  property  exempt  from  execu- 
tion must  be  deducted,  and  judgment  entered  up  for  remainder :  Grow 
V.  Ballard,  Dist.  of  California,  2  B.  R.  69. 

Suspension  of  Payment. — Suspension  of  payment  of  commercial 
paper  fourteen  days  by  a  merchant,  is  primd  facie  evidence  of  fraud, 
and  casts  the  burden  of  proof  on  the  alleged  bankrupt ;  and  being  un- 
explained, decree  of  bankruptcy  adjudged  on  petition  of  creditors :  Re 
Ballard  <t  Parsons,  Dist.  of  Connecticut,  2  B.  R.  84. 

The  non-payment  at  maturity  of  promissory  notes  that  are  not  com- 
mercial paper,  is  no  ground  for  an  adjudication  of  the  debtors  as  bank- 
rupts on  a  petition  by  a  creditor  in  involuntary  bankruptcy :  Re  Lowen- 
stein,  So.  Dist.  N.  Y.,  2  B.  R.  99. 

m.  Effect  op  the  Institution  of  Proceedinos. 

Property  of  Bankrupt  after  Petition  filed, — The  property  of  bank- 
rupt after  filing  his  petition  is  not  liable  to  be  taken  on  execution,  and 
the  court  will  prevent  such  interference  by  injunction.  Proceedings  in 
bankruptcy  are  in  the  nature  of  equity  proceedings :  Re  Wallace^  Dist. 
of  Oregon,  2  B.  R.  52. 

Exempted  Property, — Property  of  the  bankrupt,  exempt  both  by  the 
state  law  and  Bankrupt  Law  from  levy  and  sale,  cannot  be  sold  after  he 
has  filed  his  petition  in  bankruptcy,  although  then  levied  on  by  United 
States  marshsd :  Re  GriJUn,  So.  Dist.  Georgia,  2  B.  R.  85. 

AttCLchment  in  State  Court — Lien  of  Attaching  Creditor. — Where  an 
attachment  is  dissolved  by  the  commencement  of  proceedings  in  bank- 
ruptcy, the  title  of  the  property  attached  vests  in  the  assignee,  but 
sobject  to  all  subsisting  liens  then  existing  on  the  property.  Where  the 
proceedings  of  the  sheriff  under  an  attachment  up  to  the  commencement 
of  proceedings  in  bftnkraptcy  were  regular  and  valid,  he  has  a  lien  on 
the  property  for  hia  fees  which  accrued  prior  to  such  commencement, 
but  to  no  greater  extent:  Re  ffousberger  and  Zibelin,  So.  Dist.  N.  Y., 
2  B.  R.  33. 

Lien  Creditor. — A  vendor's  equitable  lien  will  be  upheld  by  Court 
of  Bankruptcy :  Re  Perdtte,  Nor.  Dist.  Georgia,  2  B.  R.  67. 

Levy  by  Judgment- CreditorB'-^Lien  protected, — Creditors  holding  judg- 
ment may  order  execution  to  issue  and  levy  upon  and  sell  the  property 
of  their  debtor,  and  the  Bankrupt  Law  will  protect  them  in  the  advan- 
tage thus  secured,  although  they  may  have  had,  at  the  time  of  ordering 
the  execution,  doubts  as  to  the  solvency  of  the  debtor :  Re  Kerr,  West. 
Dist.  Mo.,  2  B.  R.  124. 
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Powers  of  Bankrupt. — Bankrupts,  before  the  appointment  of  the 
assignee,  stand  in  a  fiduciary  relation  to  the  estate,  and  cannot  be  pur- 
chasers :  March  v.  Heaton,  Diet,  of  Mass.,  2  B.  K.  66. 

Feme  Covert. — A  feme  covert  engaging  in  trade  must  do  so  in  accord- 
ance with  the  statute  of  the  state.  Not  having  done  so,  and  being  inca- 
pacitated to  make  contracts,  she  may  avail  herself  of  her  coverture  to 
defeat  debts  in  bankruptcy :  Re  Sluhter,  Dist.  of  Minnesota,  2  B.  R. 
107. 

Debt  of  Petitioning  Creditor. — While  an  adjudication  in  bankruptcy 
stands  unrevoked,  all  inquiry  into  the  validity  of  the  debt  of  the  peti- 
tioning creditor  in  the  involuntary  proceedings  is  precluded :  Re  FaUon^ 
So.  Dist.  N.  Y.,  2  B.  R.  92. 

IV.  Practice. 

Original  Papers — Leave  to  Withdraw. — Original  papers  referred  to 
in  bankrupt's  deposition,  and  annexed  thereto,  cannot  be  withdrawn 
from  the  files  at  the  option  of  the  bankrupt.  The  court  may  order  a 
withdrawal  for  good  reason  shown  by  party  interested:  Re  McNair^ 
Dist.  of  North  Carolina,  2  B.  R.  109. 

Creditor  asking  to  be  paid  sJiould  do  so  by  Petition. — A  creditor  may 
petition  the  court  for  relief,  to  be  paid  a  judgment  against  the  bankrupt, 
out  of  moneys  in  the  hands  of  the  assignee  in  bankruptcy,  but  the  proper 
way  to  bring  the  creditor  into  the  case  is  by  petition,  and  not  by  motion : 
Re  Smith,  So.  Dist.  N.  Y.,  2  B.  R.  98. 

Omission  to  publish  Notice  of  Meeting. — An  omission  to  publish  notice 
of  the  first  meeting  of  creditors  to  prove  their  debts  in  one  of  the  papers 
designated  for  that  purpose,  also  a  failure  to  state  in  the  warrant  the 
names,  residences,  and  amounts  of  the  debts  of  creditors,  and  the  false 
return  of  messenger,  are  sufiicient  irregularities  to  set  aside  the  proceed- 
ings before  had :  Re  Hall,  Nor.  Dist.  N.  Y.,  2  B.  R.  68. 

Partnership — Petition  of  one  Partner  to  adjudicate  the  Firm  Bank' 
nipt. — Two  or  more  partners  may  be  adjudged  bankrupts  upon  the  peti- 
tion of  one  or  more  of  them.  A  mere  formal  dissolution  of  the  partner- 
ship while  there  are  assets,  &c.,  will  not  prevent  the  operation  of  the 
act  upon  the  partners,  either  in  a  voluntary  or  involantair  case.  A  suit 
brought  for  fraudulently  recommending  a  person  as  worthy  of  trust  and 
confidence,  is  not  a  claim  within  the  14th  section  of  the  act  which  passes 
as  assets  to  the  assignee :  Re  Crockett  and  others,  So.  Dist.  N.  Y.,  2  B. 
R.  75. 

V.  Examination  op  Bankrupt. 

Application  by  Assignee. — ^It  is  not  necessary  that  the  application  of 
assignee  for  the  appearance  of  bankrupt  should  be  under  oath.  A  bank- 
rupt may  be  called  upon  at  any  time  to  submit  to  an  examination,  and 
as  the  assignee  is  a  gtuui  officer  of  the  court,  it  is  only  necessary  that 
the  court  should  be  satisfied  of  the  bond  fides  of  his  application :  Rt 
McBrien,  So.  Dist.  N.  Y.,  2  B.  R.  73. 

When  Order  made  by  Court. — Order  for  examination  of  bankrupt 
always  made  by  court  on  petition  for  final  discharge.     Any  other  exami- 
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natioD  must  be  ordered  on  petition  of  assignee  or  creditors :  Re  Brandt, 
Dist.  of  North  Carolina,  2  B.  R.  109. 

Application  hy  Creditor. — A  creditor  to  obtain  an  order  according  to 
Form  45  for  an  examination  of  the  bankrupt  under  sect.  26,  must  apply 
for  such  order  by  petition  or  affidavit,  and  show  good  cause  for  granting 
the  same :  Re  Adams,  So.  Bist.  N.  Y.,  2  B.  R.  83. 

Regulation  of, — Each  creditor  has  the  right  to  examine  the  bankrupt 
under  section  26  of  the  act,  but  such  examinations  are  to  be  regulated 
as  to  time,  manner,  and  course  by  the  register  in  the  exercise  of  a  sound 
discretion :  Re  Adams,  So.  Dbt.  N.  Y.,  2  B.  R.  92. 

Questions  to  Bankrupt. — A  bankrupt  must  answer  questions  in  rela- 
tion to  property  in  which  it  is  shown  that  he  might  possibly  have  an 
interest:  Re  Bonesteel,  So.  Dist.  N.  Y.,  2  B.  R.  106. 

VI.  Op  the  Discharge. 

Applicatian  /or,  within  One  Year. — Bankrupt  must  make  application 
for  discharge  within  one  year  from  the  date  of  adjudication  in  bank- 
ruptcy: Re  WtUmott,  Nor.  Dist.  N.  Y.,  2  B.  R.  76. 

Under  section  29,  it  is  only  in  oases  where  the  bankrupt  can  apply 
for  his  discharge  within  less  than  six  months  from  his  adjudication  that 
he  must  do  so  within  a  year  therefrom  in  order  to  obtain  a  discharge : 
Re  Greenfield,  So.  Dist.  N.  Y.,  2  B.  R.  100. 

Omission  of  Creditor's  Name  from  Schedule. — The  omission  of  the 
names  of  creditors  on  the  schedule,  with  the  knowledge  and  consent  of 
those  creditors,  is  not  such  a  wilful  and  fraudulent  omission  as  to  prevent 
a  discharge  of  the  bankrupt,  upon  the  objection  of  other  creditors :  Re 
Needham,  Dist.  of  Mass.,  2  B.  R.  124. 

False  Oath  as  to  Assets. — Where  the  wife  of  the  bankrupt  had  with 
her  own  money  bought  out  the  interest  of  a  retiring  member  of  an  insur> 
anoe  broker's  firm,  which  employed  the  bankrupt  ostensibly  as  clerk,  at 
a  percentage  of  profits  in  lieu  of  salary,  and  the  shares  of  the  wife  and 
the  bankrupt  did  not  exceed  the  fair  remuneration  of  the  bankrupt  for 
his  services  to  the  firm,  which  he  was  mainly  instrumental  in  building 
up  and  conducting,  and  the  annual  profits  whereof  were  $35,000. 

Held,  that  the  bankrupt  was  virtually  a  partner,  and  swore  falsely  that 
he  had  no  assets.  Discharge  refused  :  Re  Rathbotie,  So.  Dist.  N.  Y.,  2 
B.  R.  89. 

Concealment  of  Effects. — Where  a  specification  in  opposition  to  the 
discharge  of  a  bankrupt  is  that  the  bankrupt  has  concealed  his  effects, 
or  that  he  has  sworn  falsely  in  his  affidavit  annexed  to  his  inventory  of 
debts,  it  must  be  shown  that  the  acts  were  intentional  in  order  to  pre- 
clude a  discharge :  Re  Wyatt,  Dist.  of  Kentucky,  2  B.  R.  94. 

Concealment  of  Property. — Where  specifications  in  opposition  to  the 
discharge  of  the  bankrupt  set  forth  that  he  had  concealed  property  in 
the  hands  of  his  brother,  from  which  badges  and  indicia  of  fraud  were 
deduced,  and  not  overborne  by  the  positive  testimony :  Held,  that  the 
specifications  were  sustained,  and  discharge  refused  :  Re  Goudridge,  So. 
Dist.  N.  y.,  2  B.  R.  105. 
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Fraudulent  Debt. — A  fraudulent  debt  must  be  one  made  with  a  view 
to  give  a  preference.  Payment  of  attorney's  fees  is  not  such  a  prefer- 
ence as  will  prevent  discharge  of  bankrupt :  Re  Sidle j  So.  Dist.  Ohio, 
2  B.  R.  77. 

Frandident  Preference. — ^An  assignment  of  a  claim  to  secure  a  pre- 
existing indebtedness  made  when  the  bankrupt  was  insolventj  and  not 
as  a  pledge  of  security,  m/ide  at  the  time  the  indebtedness  was  contracted 
and  as  a  part  of  the  transaction,  is  a  fraudulent  preference  and  a 
good  ground  for  refusing  a  discharge :  Re  Foster j  So.  Dist.  N.  Y.,  2  B. 
R.  81. 

Where  a  person  subject  to  the  bankrupt  law,  being  insolvent,  and 
knowing  himself  to  be  such,  but  not  contemplating  bankruptcy,  pays  one 
creditor  in  full,  there  is  no  conclusive  presumption  that  he  has  given  a 
fraudulent  preference  within  the  meaning  of  section  29  of  the  Bankrupt 
Act,  so  as  to  prevent  his  discharge^  although  such  payment  may  be  an 
act  of  bankruptcy  within  the  meaning  of  section  39  of  the  act :  Re 
Locl'e,  Dist.  of  Massachusetts,  2  B.  R.  123. 

Section  29  refuses  a  discharge  on  the  ground  of  preference  only  when 
the  act  is  brought  within  the  definition  of  section  35,  or  of  section  29 
itself.  Under  the  latter,  it  must  be  proved  that  bankruptcy  was  in  con- 
templation, and  under  the  former  that  the  creditor  was  a  party  to  the 
fraud :  Id, 

Assignment /or  benefit  of  Creditors  in  contemplation  of  BanJcniptry. — 
Where  it  appeared  solely  from  the  testimony  of  bankrupt  that  he  had 
made  a  general  assignment  for  benefit  of  creditors,  and  filed  an  applica- 
tion in  bankruptcy  on  the  fourth  succeeding  day :  Held^  that  a  bare 
denial  of  the  bankrupt  is  insufi&cient  to  show  that  such  transfer  was  not 
made  in  contemplation  of  bankruptcy.  Application  for  a  discharge 
denied:  Re  Brodhead,  East.  Dist.  N.  Y.,  2  B.  R.  93. 

Books  of  Account  of  Merchant. — The  provision  that  no  discharge  shall 
be  granted,  if  the  bankrupt,  being  a  merchant  or  tradesman,  has  not 
subsequently  to  the  passage  of  the  act  kept  proper  books  of  aoconnt, 
applies,  whether  the  omission  to  keep  them  has  been  with  fraudulent 
intent  or  not :  Re  Solomon,  East.  Dist.  Pa.,  2  B.  R.  94. 

It  is  not  necessary  that  the  omission  of  a  bankrupt  to  keep  proper 
books  of  account  should  be  wilful  in  order  to  prevent  a  discharge.  The 
intent  of  non-keeping  of  books  is  immaterial:  Re  Netcman^  So.  Dist. 
N.  Y.,  2  B.  R.  99. 

What  are  proper  books  of  account  in  anv  case  must  be  determined  by 
the  factft  and  circumstances  of  the  particular  case :  Jd. 

Vague  Specifications  of  Fraud, — Vague  and  general  speoificaitODB, 
reciting  fraud,  &c.,  will  not  be  allowed  m  opposition  to  discharge :  Re 
Tyrrel,  So.  Dist.  N.  Y.,  2  B.  R.  73;  Rt  Hansen,  Jd.  75:  Re  Drever, 
Id,7Q. 

Fraudulent  Debt. — Opposition  to  discharge,  grounded  upon  the  fact 
of  debt  being  fraudulently  created,  is  insufficient :  Re  Doodv,  So.  Dist. 
N.  Y.,  2  B.  R.  74. 
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Dtht  ereaied  while  in  Fiductaiy  Character. -^On  a  specification  iti 
opposition  to  a  discbarge  setting  forth  that  a  debt  due  by  bankrupts  was 
created  while  they  were  acting  in  a  fiduciary  character :  Heldj  that  the 
fact  was  no  ground  for  withholding  discharge :  Re  Tracy  and  others^ 
So.  Dist.  N.  Y.,  2  B.  R.  98. 

Filing  of  SpeciJUa4xon  in  Time. — ^A  creditor  as  assignee  of  a  note  of 
the  bankrupt  secured  by  a  deed  of  trust  on  land,  cannot  come  in  and 
oppose  discharge  of  the  bankrupt  unless  he  shall  have  entered  his  oppo- 
sition and  filed  his  specifications  within  the  proper  time  and  according 
to  rule  :  JKe  Mc  Yey^  Dist.  of  Mississippi,  2  B.  R.  85. 

Speci/ieatiions  in  Oppontion  filed  nunc  pro  tunc* — In  a  proper  case, 
where  the  omission  to  file  specifications  in  opposition  to  the  discharge 
within  ten  days  after  the  return  day  to  show  cause  was  inadvertent, 
creditors  may  file  same  with  permission,  nunc  pro  tmic :  Re  Grefe,  So. 
Dist.  N.  Y.,  2  B.  R.  106. 

Creditors  who  have  not  proved. — Oreditots  who  have  not  proved  their 
debts  can  oppose  discharge  of  bankrupt:  Re  BouteUe,  Dist.  of  N.  XL,  2 
B.  R.  51. 

Certificate  of  RegUth-  as  to  Sankfupt'g  Oath. — The  register  is  to 
certify  conformity,  of  non-conformity  on  presentation  to  bim  by  the 
bankrupt  of  the  oath  required  by  section  29,  and  where  there  be  speci- 
fications in  opposition  to  the  discharge,  the  register  may  certify  con- 
formity except  in  the  particulars  covered  by  the  specifications  :  Re  Pul- 
Kf,  So.  Di«t.  N.  Y.,  2  B.  R.  101. 

VII.  RiQHTS  AND  Duties  of  Assignee. 

Choice  of. — Where  an  assignee  is  chosen  by  the  greater  part  in  value 
and  number  of  the  creditors  who  have  proved  their  claims,  and  there  is 
no  imputation  either  upon  his  capacity  or  integrity,  he  is  assigned  by 
virtue  of  law,  and  the  judge  is  not  complstent  to  interfere.  Re  Grant, 
D»t.  of  So.  Car.,  2  B.  R.  35. 

Should  not  solicit  Votes  for  his  Appointment. — The  court  will  not 
sanction  the  solicitation  of  votes  of  creditors  by  persons  seeking  thereby 
to  be  chosen  assignees :  Re ■ ,  So.  Dist.  N.  Y.,  2  B.  R.  100. 

Conveyance  by  Register  to  Assignee. — Register  has  the  right  to  convey 
the  estate  to  the  assignee  when  there  is  "  no  opposing  interest/'  although 
the  title  to  the  property  is  in  dispute :  In  re  Wylie^  Dist.  of  Matyland,  2 
B.  R.  53. 

Suit  for  Property  fravdidenily  disposed  of  hy  Bankrupt. — Property 
fraudulently  disposed  of  by  bankrupt  in  proceedings  by  or  against  him 
may  be  recovered  by  the  assignee  upon  petition  in  the  Bankruptcy 
Court,  proceedings  upon  which  may  be  of  a  summary  character. 

The  district  judge  may  order  issues  of  fkot  arising  in  such  cases  to  be 
tried  by  a  jury. 

Suite  may  be  brought  at  common  law,  or  by  bill  in  equity,  for  the 
recovery  of  property  in  such  cases,  but  as  they  must  be  governed  by 
technical  rules,  and  be  subject  to  the  delays  incident  thereto,  it  is  pre- 
ferable to  proceed  by  summary  proceedinge  in  the  Court  of  Bankruptcy, 
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that  being  a  cheaper,  speedier,  and  more  simple  mode :  NeaU  v.  Beck- 
with  and  others,  Nor.  Dist.  Ohio,  2  B.  K.  82. 

Suit /or  Property  conveyed  hy  Bankrupt  within /our  months. — In  an 
action  of  trover  brought  by  an  assignee  in  bankruptcy  against  a  creditor 
to  recover  the  value  of  certain  property  transferred  by  the  bankrupt  to 
the  creditor  within  four  months  preceding  the  adjudication  of  bank- 
ruptcy, it  not  being  shown  that  a  preference  of  creditors,  or  a  fraud  on 
the  act,  was  thereby  intended.  Held,  that  the  assignee  could  not 
recover:    Wadsworth  v.  Tyler,  Dist.  of  Connecticut,  2  B.  R.  101. 

Suit  to  recover  Payments  made  to  Mortgage- Creditor. — A  chattel- 
mortgage  of  a  stock  of  goods  executed  by  one  copartner  under  seal,  and 
assented  to  by  the  other  partner  by  parol,  is  valid,  and  is  not  invalidated 
by  the  fact  that  such  mortgages  are  not  required  by  law  to  be  under 
seal :  Hawkins  v.  Bank,  Dist.  of  Minnesota,  2  B.  R.  108. 

Where  mortgagors  in  such  a  mortgage  had  stipulated  to  retain  pos- 
session of  goods  to  sell  and  dispose  of  them  as  agents  of  the  mortgagee, 
a  national  bank :  Held,  in  an  action  brought  by  the  assignee  in  bank- 
ruptcy to  set  the  mortgage  aside  and  recover  the  amount  of  deposits 
made  by  the  mortgagor  with  the  mortgagee,  tf^at  the  mortgage-debt 
would  be  extinguished  by  sales  and  deposits  with  the  mortgagee,  by  the 
mortgagors  in  possession,  and  no  recoveiy  could  be  had  :  Id, 

VIII.  Proof  of  Debt. 

Creditor,  with  Security. — A  creditor  of  a  bankrupt  holding  the  secu- 
rity of  a  deed  of  trust  in  the  nature  of  a  mortgage,  with  a  power  of  sale 
in  a  third  party  as  trustee,  must  prove  his  debt  as  a  creditor  holding 
a  security,  and  obtain  the  permission  of  the  court  to  have  the  security 
sold.  If  he  direct  a  sale  without  this  permission,  the  court,  upon  appli- 
cation of  the  assignee,  will  set  aside  the  sale:  Re  Bittrl  and  Others, 
East.  Dist.  Mo.,  2  B.  R.  125. 

If  the  trustee  sell  without  the  authority  of  the  oourt|  whether  any 
title  pass  to  the  purchaser,  quaere :  Id. 

Fraudulent  Debt. — A  debt  created  by  fraud  is  provable.  Where 
amount  due  to  a  creditor  is  in  dispute  in  a  state  court,  the  Court  of 
Bankruptcy  may  allow  the  suit  to  proceed  :  Be  Bundle  and  Jones,  So. 
Dist.  N.  Y.,  2  B.  R.  49. 

Jiulgment/ar  Breach  o/  J\'omise  o/  Marriage. — A  judgment  obtained 
on  breach  of  promise  to  marry  is  a  debt  provable  in  bankruptcy  and  is 
barred  by  discharge.  Concealment  to  oppose  discharge  of  bankrupt 
must  be  wilful :  Be  Sidle,  So.  Dist.  Ohio,  2  B.  R.  77. 

Judgment  a/ter  Adjudication. — A  judgment  extinguishes  the  debt 
upon  which  it  was  founded  and  constitutes  a  new  debt.  A  judgment 
obtained  after  an  adjudication  of  bankruptcy  is  not  provable  against 
estate  of  bankrupt :  Be  Williams,  Dist.  of  Connecticut,  2  B.  R.  79. 

Actum  to  Becover  may  he  stayed. — An  action  to  recover  a  provable 
debt  is  to  be  stayed  until  a  determination  is  had  as  to  the  discharge, 
whether  the  debt  be  one  that  will  be  discharged  or  one  that  will  not : 
Be  Bosenberg,  So.  Dist.  N.  Y.,  2  B.  R.  81. 
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IX    Distribution. 

Jurisdiction  of  State  Courts. — The  distribution  of  the  assets  of  a 
bankrupt  cannot  be  interfered  with  by  process  of  state  court.  Money 
awarded  under  a  rule  of  court  cannot  be  attached :  Re  Bridgman^  So. 
Dist.  Georgia,  2  B.  R.  84. 

Partnership  Debts. — A  creditor,  the  obligee  of  a  joint  and  several 
bond  given  by  the  members  of  a  copartnership,  is  entitled  to  dividends 
out  of  the  several  assets  of  the  individual  bankrupts,  members  of  the 
firm,  the  firm  and  its  several  members  having  been  adjudicated  bank- 
rupt: Re  Bigelow  and  Others,  So.  Dist.  N.  Y.,  2  B.  R.  121. 

X.  Costs. 

Bankrupt  as  Witness. — A  bankrupt  summoned  by  creditor  to  appear 
as  witness  is  not  entitled  to  witness  fees :  Re  McNair^  Dist.  Nor.  Car., 
2  B.  R.  77.  , 

The  party  for  whom  services  are  performed  by  the  officers  of  the  court 
must  pay  the  fees  incident  to  such  services.  A  creditor  is  only  bound 
to  pay  expenses  of  his  own  examination.  Bankrupt  making  further 
statements  after  creditor's  examination  is  closed,  must  pay  his  own 
expenses :  Re  Mealy ^  Nor.  Dist.  N.  Y.,  2  B.  R.  51. 

United  States  Marshal  as  Messenger. — Travel  by  a  United  States 
marshal  as  messenger  to  make  return  on  warrant  of  bankruptcy  is  neces- 
sary, and  mileage  of  five  cents  per  mile  therefor  is  a  proper  charge. 

A  charge  by  marshal  of  ten  cents  per  folio  for  preparing  notices  to  * 
creditors  is  an  improper  charge. 

An  item  for  attendance  is  an  improper  charge :  Re  Talbot,  So.  Dist. 
Georgia,  2  B.  R.  93. 

XI.  Registeb. 

Powers  of. — A  register  has  power  to  fill  up  blank,  issue  summons,  &c., 
the  same  as  judge.  The  register  has  no  right  to  summon  witnesses  for 
the  purpose  of  eliciting  the  facts  on  which  to  base  an  exception.  A 
register  has  the  power  to  call  bankrupt  before  him  to  answer  matters 
touching  property,  his  discharge,  &c.  A  register  may  proceed  the  same 
as  the  judge  when  there  is  no  controversy :  Re  Brandt,  Dist.  of  Nor. 
Car.,  2  B.  R.  76. 

Power  to  order  Payment  of  Fees. — The  register  has  power  to  order 
the  payment  of  fees  and  expenses  incurred  in  a  case  out  of  assets  in  the 
hand  of  the  assignee,  on  application  of  the  attorney  for  the  bankrupt : 
Re  Lane,  So.  Dist.  N.  Y.,  2  B.  R.  100. 

Control  over  Proceedings. — In  questions  of  postponement,  and  of  cases 
of  adjournments  before  registers,  they  must  exercise  proper  legal  discre- 
tion. Subject  to  this  rule,  they  have  entire  legal  control  of  cases  before 
them,  and  must  exercise  their  best  judgment  in  preventing  unnecessary 
and  unreasonable  delays :  Re  Hyman,  So.  Dist.  N.  Y.,  2  B.  R.  107. 
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supreme  court  of  the  united  states.* 

court  of  appeals  of  martland.* 

court  of  chancery  of  new  jersey.' 

Agent. 

Notice  ofhu  Authority. — A  party  dealing  with  an  agent  for  a  special 
purpose  must  ascertain  at  his  own  peril  the  agent's  power.  And  where 
an  agent's  contract  to  sell  land  at  a  fixed  price  has  heen  approved  by  the 
principal,  the  purchaser  has  no  right  to  infer  from  that  fact  that  the 
,  agent  has  power  to  alter  the  terms  of  the  contract :  The  National  Iron 
Armor  Company  v.  Bruner,  4  C.  E.  Green. 

An  agent  with  restricted  power  to  sell  a  tract  of  land  at  a  given  price, 
has  no  power  to  bind  his  principal  by  any  representation  as  to  the  quan- 
tity or  quality  of  the  land.  Such  representations,  if  false,  may  avoid 
the  contract :  Id 

Arbitration  and  Award. 

Government  Claims. — An  Act  of  Congress  referring  a  claim  against 
the  government  to  an  officer  of  one  of  the  executive  departments  to  exa- 
mine and  adjust,  does  not,  even  though  the  claimant  and  government  act 
.  under  the  statute  and  the  account  is  examined  and  adjusted,  make  the 
case  one  of  arbitrament  and  award  in  the  technical  sense  of  these  words, 
and  so  as  to  bind  cither  party  as  by  submission  to  award  :  Gordon  v. 
United  States,  7  Wall. 

Hence,  a  subsequent  act  repealing  the  one  making  the  reference  (the 
claim  not  being  yet  paid)  impairs  no  right  and  is  valid.  DeGroot  v. 
United  States,  5  Wall.  432,  affirmed :  Id. 

Semble,  that  the  court  does  not  sanction  the  allowance  of  interest  on 
elaims  against  the  government :  Id, 

Attorney. 

Privileged  Commnnieation. — An  agreement  made  in  the  presence  of 

an  attorney  between  his  client  and  a  third  person,  is  not  a  privileged 
communication  :   Carr  v*  Weld^  4  C.  B.  Green. 

Charitable  Uses. 

Object  of  the  Statute. — The  objeet  of  the  statute  of  claritable  uses  in 
England  was  not  to  restrain  gifts  to  such  uses,  but  to  enforce  and  make 
valid  such  gifts  in  certain  cases  in  which  they  had  before  been  held  void 
because  the  object  was  too  vague  and  indefinite  :  Norris  et  al.  v.  Thom- 
son's Ex*rs.  et  al.,  4  C.  E.  Green. 

The  statute  of  charitable  uses  has  never  been  enacted  in  this  state. 


1  From  J.  W.  Wallace,  Esq.,  Reporter;  to  appear  in  7  Wall.  Rep. 

*  From  J.  S.  Stockett,  Esq.,  Reporter ;  to  appear  in  28  Md.  Rep. 

>  From  C.  £.  Green,  Esq.,  Reporter;  to  appear  in  4  C.  E.  Green's  Rep. 
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and  therefore  English  decisions  founded  upon  ita  provisions  may  not  be 
of  authority  here,  but  such  as  declare  gifts  Toid  on  account  of  the 
objects  being  too  rague  and  indefinite  upon  principles  adopted  as  part 
of  the  eommoa  law  before  the  statute,  should  be  regarded :  Id, 

A  power  of  appointment  given  to  one  by  a  will  to  give  or  devise  oer- 
lain  property  among  such  benevolent,  religious,  or  charitable  institutions 
as  he  may  think  proper,  is  void  because  so  vague  and  indefinite  that  it 
cannot  be  enforced.  And  the  defect  in  this  case  would  not  be  aided  in 
England  by  the  statute  of  charitable  uses :  Id, 

Where  a  power  to  dispose  of  property  is  conferred  upon  a  person  to 
whom  a  life  estate  or  some  other  interest  in  it  is  given,  this  is  a  power 
in  gross  and  can  be  relinquished  or  surrendered,  but  where  such  power 
is  given  to  one  who  has  no  interest  in  the  property  it  is  a  power  simply 
collateral  and  cannot  be  surrendered :  Id, 

An  act  of  the  legislature  which  in  a  particular  case  authorizes  the 
surrender  of  such  power  when  simply  collateral,  or  confirms  such  sur- 
render when  made,  is  constitutional  and  valid ;  it  divests  or  takos  away 
no  vested  or  settled  rights :  Id, 

Cfianf/e  in  Name  and  other  Par(icul<irs  of  Corporation  Trustee. — 
Where  a  testator  devises  the  income  of  property  in  trust  primarily  for 
one  object,  and  if  the  income  is  greater  than  that  object  needs,  the  sur- 
plus to  others  (secondary  ones),  a  bill  in  the  nature  of  a  bill  quia  timet, 
and  in  anticipation  of  an  incapacity  in  the  trusts  to  be  executed  here- 
after, and  when  a  surplus  arises  (there  being  no  surplus  now,  nor  the 
prospect  of  any),  will  not  lie  by  heirs  at  law  (supposing  them  otherwise 
entitled,  which  here  they  were  decided  not  to  be),  to  have  this  surplus 
appropriated  to  them  on  the  ground  of  the  secondary  trusts  having,  sub- 
sequently to  the  testator's  death,  become  incapable  of  execution :  Girard 
V.  Philadelphia,  7  Wall 

Neither  the  identity  of  a  municipal  corporation,  nor  its  right  to  hold 
property  devised  by  it,  is  destroyed  by  a  change  of  its  name,  an  enlarge- 
uicot  of  its  area,  or  an  increase  in  the  number  of  its  corporators.  And 
these  are  changes  which  the  legislature  has  power  to  make :  Id. 

Ex.  gr.:  A  city  having  the  name  of  "The  Mayor,  Aldermen,  and 
Citizens  of  Philadelphia,"  covered  two  square  miles,  was  surrounded  by 
tweoty-eight  incorporated  municipalities,  more  populous  than  itself,  and 
which,  with  it,  covered  a  hundred  and  twenty-nine  miles  square,  and 
made  the  county  of  Philadelphia.  An  Act  of  Assembly  enacted  that 
the  name  above  given  should  be  changed  to  "  The  City  of  Philadelphia." 
and  the  boundaries  of  the  said  city  extended  so  as  embrace  the  whole 
territory  of  the  county,  and  that  all  the  powers  of  the  said  corporation, 
us  enlarged  and  modified  by  the  act,  should  be  exercised  and  have  effect 
within  the  said  county,  and  over  the  inhabitants  thereof.  The  act  also 
consolidated  the  aggregated  debt  of  all  the  corporations  and  made  it  the 
debt  of  the  new  city,  and  largely  extended  and  changed  the  organization 
of  the  old  city. 

Held^  that  the  original  corporation  was  not  destroyed,  and  (the  con- 
solidating act  having  declared  that  all  the  estates  held  by  any  of  the 
corporations  affected  by  the  act  should  be  held  "  upon  and  for  the  same 
uses,  trusts,  limitations,  charities,  and  conditions  as  the  same  were  then 
held*')  that  the  new  city  had  every  capacity  to  take  and  hold,  and 
every  power  to  execute  trusts  which  were  possessed  by  the  old  one :  Id, 
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Under  tlie  will  of  Stephen  Girard  (for  the  terms  of  which  see  the  case 
in  full  in  7  Wallace)  the  whole  final  residuary  part  of  his  estate  was  left 
to  the  old  city  of  Philadelphia,  in  trust,  to  apply  the  income : — 

t.  For  the  maintenance  and  improvement  of  his  college  as  a  prinuury 
ohject,  and  afler  that  to  enable  the  corporation, 

tt.  To  improve  its  police. 

m.  To  improve  the  city  property  and  the  general  appearance  of  the 
city,  and  to  diminish  the  burden  of  taxation. 

The  conrt  having  declared  that  so  long  as  any  portion  of  the  income 
should  be  found  necessary  for  improvement  and  maintenance  of  the  col- 
lege, the  second  and  third  objects  could  claim  nothing,  and  the  whole 
income  being,  in  fact,  necessary  for  the  college : — 

Held — It.  That  no  question  arose  at  thU  time  as  to  whether  the  new 
city  should  apply  the  surplus  under  the  trusts  for  the  secondary  objects 
to  the  benefit  of  the  new  city,  or  to  that  portion  of  it  alone  embraced  in 
the  limits  of  the  old  one. 

u.  That  whether  or  not  the  trusts  being,  as  was  decided  in  Vidal  v. 
Girard^  2  Howard  127,  in  themselves  valid,  Grirard's  heirs  could  not 
inquire  or  contest  the  right  of  the  city  corporation  to  take  the  property 
or  to  execute  the  trust;  this  right  belonging  to  the  state  alone  as 
parens  patrisR :  Id, 

Conflict  of  Laws.    See  Corporation. 

Law  of  Domicil  and  of  Situs, — A.,  B.,  and  C,  were  residents  and 
citizens  of  New  York.  A.  being  indebted  to  both  B.  and  C,  and  hav- 
ing certain  chattels  personal  in  Illinois,  mortgaged  them  to  B.  Two 
days  afterwards,  and  before  the  mortgage  could  be  recorded  in  Illinois, 
or  the  property  be  delivered  there — both  record  and  delivery  being 
necessary  by  the  laws  of  Illinois,  though  not  by  those  of  New  York,  to 
the  validity  of  the  mortgage  as  against  third  parties — C.  issued  an 
attachment,  a  proceeding  in  rem,  out  of  one  of  the  courts  of  Illinois, 
and,  under  its  laws,  in  due  form,  levied  on  and  sold  the  property.  B. 
did  not  make  himself  a  party  to  this  suit  in  attachment,  though  he  had 
notice  of  it,  and,  by  the  laws  of  Illinois,  a  right  to  take  defence  to  it ; 
but  after  its  termination,  brought  suit  in  New  York  against  C.  for  taking 
and  converting  the  chattels.  C.  pleaded  in  bar  the  proceedings  in 
attachment  in  Illinois.  The  New  York  courts — holding  that  the  only 
(juestion  was  B.'s  property  in  the  chattels  on  the  day  of  the  attachment ; 
that  the  existence  or  non-existence  of  such  property  was  to  be  decided 
by  the  law  of  the  domicil  of  the  parties,  to  wit,  New  York ;  and  finally 
that  by  this  law  the  property  was  complete  in  B.  on  the  execution  of  the 
mortgage — adjudged,  that  the  proceedings  in  attachment  in  Illinois  were 
not  a  bur.     But, 

Held,  by  this  court,  that  by  such  judgment  the  "  full  faith  and  credit" 
required  by  the  Federal  Constitution  had  not  been  given  in  the  state  of 
New  York  to  the  judicial  proceedings  of  the  state  of  Illinois :  and  that 
so  the  judgment  below  was  erroneous  :   Green  v.  Van  Buskirk^  7  Wall. 

The  fiction  of  law  that  the  domicil  of  the  owner  draws  to  it  his  per- 
sonal estate  wherever  it  may  happen  to  be,  yields  whenever,  for  the 
purposes  of  justice,  the  actual  situs  of  the  property  should  be  examined  : 
Id. 

By  the  laws  of  Illinois  an  attachment  on  personal  property  there,  will 
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teke  precedenee  of  an  unreeorded  mortgage  executed  in  another  state 
where  record  is  not  necessary,  though  both  the  owner  of  the  chattels, 
the  attaching  creditor,  and  the  mortgage  creditor  are  residents  of  such 
other  state :  Id. 

Constitutional  Law.    See  Confiict  of  Laws. 

Right  to  9ite  in  United  States  Courts, — The  constitutional  right  of 
citizens  of  one  state  to  sue,  in  the  Federal  courts,  citizens  of  another 
(within  which  right  comes  that  of  citizens  of  one  state  to  sue  a  muni- 
cipal corporation  chartered  by  another  and  where  the  corporators  are  all 
citizens  of  that  other)  cannot  be  defeated  by  statutory  limitation :  Cowles 
V.  Mercer  Co,^  7  Wall. 

Corporation. 

Lex  loci  contractus — T?ie  rule  of  Comity — How  Foreign  Laws  are  to 
t/e  proved. — A  corporation  can  have  no  legal  existence,  out  of  the  bound- 
aries of  the  sovereignty  by  which  it  is  created.  It  exists  by  force  of 
the  law ;  and  where  that  ceases  to  operate  and  is  no  longer  obligatory, 
the  corporation  can  have  no  existence.  It  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  sovereignty.  But  while  it 
must  live  and  have  its  being  in  that  state  only,  there  is  no  insuperable 
objection  to  its  power  of  contracting  in  another.  Being  an  artificial 
person,  it  may,  like  natural  persons,  through  the  intervention  of  agents, 
make  contracts  within  the  scope  of  its  limited  powers  in  a  state  where  it 
does  not  reside ;  provided  such  contracts  are  permitted  to  be  made  by 
the  laws  of  the  place :  B.  and  O.  Railroad  Co,  v.  Glenn^  28  Md. 

Corporations,  unlike  natural  persons,  cannot  change  their  domicil; 
they  have  a  stationary  habitation,  and  can  only  have  transactions  away 
from  their  home  through  their  agents :  Id. 

Where  a  corporation  derives  its  charter  from  the  state  of  Virginia 
alone,  its  domicil  is  in  that  state  exclusively.  It  cannot  reside  here  and 
io  Virginia  at  the  same  time  under  the  one  charter :  Id, 

The  validity  of  a  deed  made  by  a  corporation  created  by  the  laws  of 
Virginia,  must  be  determined  by  the  laws  of  that  state;  if  it  be  legal 
there  it  is  so  here,  unless  it  violates  good  morals,  or  is  repugnant  to  some 
law  or  policy  of  this  state.  If  it  be  fraudulent  and  void  according  to 
the  laws  of  Virginia,  the  fraud  attaches  to  it  here,  and  vitiates  it :  Id. 

It  is  a  general  principle,  admitting  of  few  exceptions,  that  in  con- 
struing contracts  made  in  a  foreign  country,  the  courts  are  governed  by 
the  lex  loci,  as  to  the  essence  of  the  contract;  that  is,  the  rights  acquired 
and  the  obligations  created  by  it :  Id. 

The  rule  of  comity  adopts  the  law  of  the  country  where  the  contract 
is  made,  in  determining  its  nature,  construction,  and  validity,  unless  such 
construction  is  contra  bonos  moresy  or  against  some  positive  law  of  the 
place  where  the  contract  is  sought  to  be  enforced :  Id. 

No  right  can  be  derived  under  any  contract  made  in  express  opposi- 
tion to  the  laws  of  the  place  in  which  such  contract  is  made :  Id. 

An  assignment  of  personal  property  within  our  limits  belonging  to 
parties  abroad,  may  be  made  according  to  the  foreign  law,  where  our  own 
citizens,  in  assigning  similar  property,  are  required  to  conform  to  our 
laws  regulating  such  assignment :  Id. 

The  unwritten  law  of  a  foreign  country  is  a  fact  to  be  proved,  as 


248  ABSTRACTS  OF  KECENT  DECISIONS. 

other  facte,  by  the  testimooy  of  experts ;  the  statatory  law,  by  the  law 
itaelf,  or  ao  exemplified  copy :  Id. 

Courts. 

Statutory  Jurisdiction — Judicial  Sales  when  called  in  question  col- 
laterally. — Where  special  and  extraordinary  powers  are  given  by  statute 
to  a  court  in  relation  to  a  subject-matter,  of  which  such  court  had  no 
jurisdiction  independent  of  the  statute,  all  the  requisites  of  the  statute 
must  be  strictly  complied  with,  to  render  the  exercise  of  the  powers  so 
given  valid :   Cockey  v.  Cofe,  28  Md. 

Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause  \  and  whether  its  decision  be  correct  or  not, 
its  judgment,  until  reversed,  is  regarded  as  binding  iu  every  other 
court.  But  if  it  act  without  authority,  its  judgments  and  orders  are 
regarded  as  nullities.  They  are  not  voidable,  but  simply  void;  and 
form  no  bar  to  a  recovery  sought  in  opposition  to  them,  even  prior  to  a 
reversal:  Id. 

Sales  ratified  by  a  court  having  jurisdiction,  when  collaterally  called 
in  question,  should  be  upheld  by  every  legal  intendment.  And  Lf  errors 
and  irregularities  exist,  they  are  to  be  corrected  by  some  direct  proceed- 
ing, either  before  the  same  or  an  appellate  court :  Id. 

Court  of  Claims.     See  Revenue  Laws. 

Debtor  and  Creditor. 

Wearing  Apparel. — A  lace  shawl  is  wearing  apparel  and  exempt  from 
execution.  Whether  it  is  of  greater  value  than  the  owner  ought  to 
wear  in  her  condition  in  life  as  to  property,  cannot  be  inquired  into, 
where  it  was  bought  for  her  use  before  judgment  or  claim  against  her : 
Frazier  and  Wi/e  v.  Bamunif  4  C.  £.  Green. 

Rings  and  jewelry  are  not  wearing  apparel  and  are  liable  for  debt,  and 
as  it  may  be  out  of  the  power  of  the  sheriff  to  levy  on  or  take  posses- 
sion of  them,  being  usually  worn  on  the  person,  a  receiver  will  be 
appointed  and  an  order  made  for  their  delivery  to  him :  Id. 

An  assignment  of  an  annuity,  though  due  from  parties  and  properties 
out  of  the  jurisdiction  of  this  court,  made  by  the  person  to  whom  it 
belongs  to  a  receiver  here  under  the  direction  of  this  court,  is  good,  and 
would  enable  the  receiver  to  collect  it  in  a  foreign  state.  But  where  the 
fund  held  in  trust  for  the  debtor  has  proceeded  from  some  person  other 
than  the  debtor  himself,  it  is  exempt :  Id. 

Fraudulent  Sale. — A  sale,  far  below  value,  of  a  railroad  with  its 
franchises,  rolling-stock,  &c.,  under  a  decree  of  foreclosure,  set  aside  as 
fraudulent  against  creditors;  the  sale  having  been  made  under  a  scheme 
between  the  directors  of  the  road  and  the  purchasers,  by  which  the 
directors  escaped  liability  on  endorsements  which  they  had  made  for 
the  railroad  company.  And  the  purchasers  held  to  be  trustees  to  the 
creditors'  complainant,  for  the  full  value  of  the  property  purchased,  less 
a  sum  which  the  purchasers  had  actually  paid  for  a  large  lien  claim  pre- 
sented as  for  its  apparent  amount,  but  which  they  had  bought  at  a  large 
discount.  Interest  on  the  balance  from  the  day  of  purchase  to  the  day 
of  final  decree  in  the  suit  to  be  added :  Drury  v.  Cross^  7  Wall. 
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Bat  because  the  full  value  of  the  property  sold  was  not  shown  witO^ 
suffieient  certainty,  the  ease  was  sent  back  for  ascertainment  of  it  by  a 
master:  Id, 

£asehent. 

Title  hy  Time — MUl-Dam. — The  courts  of  this  state  have,  by  analogy 
to  the  statute  relating  to  title  to  other  real  property,  adopted  twenty  years 
as  the  term  for  acquiring  an  easement  by  enjoyment.  The  adverse 
enjovment  must  have  been  continuous  and  to  the  full  extent  for  the 
whole  of  the  time :   Carlisle  and  Others  v.  Cooper^  4  C.  B.  Green. 

In  case  of  a  dam,  the  easement  acquired  is  not  the  right  of  maintain* 
ing  a  dam  or  structure  upon  the  land  of  the  party  himself,  but  the  right 
to  flow  back  the  water  on  the  land  of  his  neighbor.  His  neighbor  has 
no  right  of  action  for  the  mere  building  of  the  dam,  unless  it  throws  the 
water  back  upon  his  land ;  his  suffering  it  is  no  acquiescence  in  anything 
from  which  a  grant  or  permission  can  be  presumed :  Id, 

No  one  is  bound  to  measure  the  dam  of  an  adjoining  proprietor,  and 
employ  an  engineer  to  calculate  whether,  if  kept  tight  and  full,  it  will 
throw  water  upon  him.  But  when  it  does  throw  water  upon  him^  if  he 
permits  it  for  twenty  years  a  grant  will  be  presumed.  But  this  only  to 
the  extent  to  which  his  land  was  habitually  or  usually  overflowed :  Id, 

The  rule  is  that  any  interruption  of  enjoyment  during  the  acquisition 
of  an  easement  that  is  within  the  twenty  years,  will  defeat  the  acquisi- 
tion. After  the  acquisition  is  complete,  no  interruption  or  cessation, 
except  for  twenty  years^  or  with  a  plain  intention  to  abandon,  will  destroy 
the  easement :  Id. 

Where  the  dam  is  a  permanent  structure,  it  is  not  necessary  that  the 
water  should  be  kept  constantly  in  it  to  its  full  capacity,  nor  that  it  should 
be  always  kept  in  perfect  repair ;  it  is  the  height  of  the  water  as  ordi- 
narily kept  in  the  dam,  when  kept  in  repair  as  dams  are  kept  for  profit- 
able and  economical  use,  that  will  fix  the  height  acquired  by  prescrip- 
tion. If  a  dam  is  permitted  for  one  or  more  years  to  be  out  of  repair  so 
as  not  to  injure  the  land  above  it,  that  time  will  not  be  counted  in  the 
prescription ;  the  prescription  is  interrupted  and  must  commence  anew : 
Id. 

This  rule  must  apply  only  to  such  dams  as  are  permanent,  and  to  such 
gates  and  movable  parts  as  are  constantly  used  and  kept  in  their  places 
to  raise  the  height  of  the  water.  Boards  or  gates  that  are  only  used 
in  seasons  of  low  water,  so  as  to  increase  the  water  in  a  mill-pond,  with- 
out overflowing  the  lands  above,  and  used  at  intervals  only,  cannot  gain 
the  right  to  keep  the  dam  at  the  height  to  which  they  raise  it,  if  that 
will  make  the  level  of  the  water  upon  the  lands  of  the  upper  proprietor 
higher  than  maintained  for  twenty  years :  Id. 

When  an  easement  to  flow  water  is  claimed  by  adverse  enjoyment  the 
whole  burden  of  proof  is  on  the  claimant :  Id, 

Equity. 

Saks  under  a  Decree — Vacation  of  Sales — Suhstitution  of  Pur- 
chaser.— A  sale  under  a  decree  of  a  court  of  equity  should  not  be 
vacated  and  set  aside  for  causes  that  the  parties  interested  might,  with 
reasonable  diligence  and  effort,  have  obviated.  Every  intendment  will 
be  made  to  support  such  a  sale ;  and  it  is  only  where  the  court  can  see 
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that  injustice  will  be  done  by  the  ratification  of  a  sale,  to  a  party  not  in 
default,  that  it  will  interfere  to  prevent  it :  Farmers*  Bank  of  Maryland 
V.  Clarke,  28  Md. 

A  sale  bond  fide  made,  will  not  be  set  aside  because  of  a  diversity  of 
opinion  among  witnesses  as  to  the  value  of  the  property,  unless  it  appear 
that  the  price  reported  is  so  grossly  inadequate,  as  to  do  injury  to  parties 
not  in  default :  Id. 

The  ratification  or  rejection  of  a  sale  under  a  decree  in  equity,  must 
depend  on  the  state  of  facts  existing  at  its  date,  and  not  on  subsequent 
events.  As  the  purchaser  is  made  to  bear  all  loss  by  depreciation  sub- 
sequent to  the  time  of  sale,  he  should  be  entitled  to  all  profit  that  he  may 
be  able  to  make  of  the  property  after  that  time :  Id, 

A  court  of  equity  will  allow  the  substitution  of  one  person  in  place 
of  another,  as  purchaser  of  property,  sold  under  its  decree,  having  a 
proper  regard  to  his  ability  to  comply  with  the  terms  of  sale :  Id, 

Fraud.     See  Debtor  and  Creditor, 

Fraud  hy  two  Parties — Evidence. — In  an  action  against  two  defendants 
for  fraudulently  obtaining  the  property  of  the  plaintiff,  the  declaration 
alleged  that  the  fraud  was  a  matter  of  pre-ariangement  between  them. 
The  fraud  of  one  of  the  defendants  was  not  contested,  and  as  to  the  other 
defendant,  Held,  that  his  subsequent  participation  in  the  fraud  and  its 
fruits  was  as  effective  to  charge  nim  as  preconcert  and  combination  for 
its  execution.  Every  act  of  each  in  furtherance  of  the  common  design 
was  in  contemplation  of  law  the  act  of  both  :  Lincoln  v.  Cloflin  et  al.,  7 
Wall. 

Where  fraud  in  the  purchase  or  sale  of  property  is  in  issue,  evidence 
of  other  frauds  of  like  character  committed  by  the  same  parties,  at  or 
near  the  same  time,  is  admissible :  Id. 

Where  two  persons  are  engaged  together  in  the  furtherance  of  a  com- 
mon design  to  defraud  others,  the  declarations  of  each  relating  to  the 
enterprise  are  evidence  against  the  other,  though  made  in  the  latter's 
absence :  Id. 

Interest  is  not  allowable  as  a  matter  of  law,  in  cases  of  tort.  Its  allow- 
ance as  damages  rests  in  the  discretion  of  the  jury :  Id. 

Government  Claims.     See  Arbitration,  Revenue  Laws. 

Interest.     See  Fraud. 

Coupons. — Interest  warrants  or  coupons  in  a  negotiable  form,  draw 
interest  after  payment  of  them  is  unjustly  neglected  or  refused  :  Aurora 
V.  West,  7  Wall. 

International  Law. 

t^ale  of  Vessel  by  Belligerent. — A  case  in  prize  heard  on  "  further 
proofs,''  though  the  transcript  disclosed  no  order  for  such  proofs ;  it  hav- 
ing been  plain,  from  both  parties  having  joined  in  taking  them,  that 
either  there  was  such  an  order,  or  that  the  proofs  were  taken  by  consent : 
The  Georgia,  7  Wall. 

A  bond  fide  purchase  for  a  commercial  purpose  by  a  neutral,  in  his 
own  home  port,  of  a  ship  of  war  of  a  belligerent  that  had  fled  to  such 
port  in  order  to  escape  from  enemy  vessels  in  pursuit,  but  which  wag 
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hondjide  dismantled  prior  to  the  sale  aud  afterwards  fitted  ap  for  the 
merchant  service,  does  not  pass  a  title  above  the  right  of  capture  by  the 
other  belligerent :  Id, 

Judgment. 

Estoppel — Res  judicata. — A  judgment,  to  operate  as  an  estoppel, 
most  be  upon  the  same  subject-matter,  and  between  the  same  parties : 
McKinzie  v.  B.  and  0.  Railroad  Co.,  28  Md. 

The  term  *'  parties/'  is  not  restricted  to  those  who  appear  as  plaintiff 
and  defendant  upon  the  record;  it  includes  those  who  are  directly 
interested  in  the  subject-matter  of  the  suit,  knew  of  its  pendency,  and 
had  the  right  to  control  and  direct  or  defend  it :  Id. 

Justice  requires  that  every  cause  be  once  fairly  and  impartially  tried ; 
but  the  public  tranquillity  demands  that  having  been  once  so  tried,  all 
litigation  of  that  question  and  between  the  same  parties,  should  be  closed 
for  ever:  Id. 

Landlord  and  Tenant. 

DiJitn.as — Tenant* 8  Remedy  for  an  unlawful  DtstreM — Property  in 
hands  of  Rtrci'ver. — Where  a  landlord  has  levied  a  distress,  and  taken 
thereunder  property  of  sufficient  value  to  satisfy  the  rent  then  due,  he 
cannot,  without  the  consent  of  his  tenant  or  other  lawful  cause,  abandon 
his  proceedings,  and  then  levy  a  second  distress  for  the  same  rent,  upon 
the  same  or  any  other  property  of  his  tenant :  Everett,  Adm.  of  Tough, 
V.  ^^ff,  28  Md. 

Should  a  landlord  abandon  his  first  distress  without  justifiable  cause, 
and  levy  a  second,  the  tenant's  remedy  for  the  taking  under  the  latter, 
is  trespass,  case,  or  trover :  Id. 

Where  property  is  rightfully  in  the  hands  of  a  receiver,1t  is  in  the 
custody  of  the  court,  and  cannot  be  distrained  upon  without  the  permis- 
sion of  the  court  by  whom  the  receiver  was  appointed :  in  such  case  the 
landlord  must  apply  to  the  court  for  an  order  on  the  receiver  to  pay  the 
rent,  or  for  leave  to  proceed  by  distress  or  otherwise :  Id. 

Legal  Tender  Notes. 

Contracts  for  Gold  Coin. — A  bond  given  in  December,  1851,  for 
payment  of  a  certain  sum  in  gold  and  silver  coin,  lawful  money  of  the 
United  States,  with  interest  also  in  coin,  at  a  rate  specified,  until  repay- 
ment, cannot  be  discharged  by  a  tender  of  United  States  notes  issued 
under  the  Act  of  Congress  of  February  25th  and  two  subsequent  acts, 
and  by  them  declared  to  be  lawful  money  and  a  legal  tender  for  the  pay- 
ment of  debts  :  Branson  r.  Rodes,  7  Wall. 

When  obligations  made  payable  in  coin  are  sued  upon,  judgment  may 
be  entered  for  coined  dollars  and  parts  of  dollars:  Id. 

State  Taxes  payable  in  Gold. — An  enactment  in  a  state  statute  that 
'*  the  sheriff  shall  pay  over  to  the  county  treasurer  the  full  amount  of  the 
state  and  school  taxes  in  gold  and  silver  coin,"  and  that  '^  the  several  county 
treasurers  shall  pay  over  to  the  state  treasurer  the  state  tax  in  gold  and 
silver  coin,"  infers  as  a  legitimate  if  not  a  necessary  consequence  that 
the  taxes  named  were  required  to  be  collected  in  coin.  But  if  in  the 
judgment  of  this  court,  this  inference  were  not  a  true  one,  yet  the 
Supreme  Court  of  the  state  having  held  it  to  be  a  true  one,  this  court 
will  follow  their  adjudication  :  Lane  County  v.  Oregon^  7  Wall. 
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The  clause  in  the  Act  of  Congress  of  February  25th  1862,  and  two 
BubsequeDt  acts,  making  notes  of  United  States  a  legal  tender  for  debtB| 
has  no  reference  to  taxes  imposed  by  state  authority :  Id. 

Mandamus. 

Municipal  Corporation — Manda^nMS  to  levy  Tax, — A  return  to  a 
mandamus  ordering  a  municipal  corporation  forthwith  to  levy  a  specific 
tax  upon  the  taxable  propecty  of  a  city  for  the  year  1865,  sufficient  to 
pay  a  judgment  specified,  collect  the  tax,  and  pay  the  same,  or  show 
cause  to  the  contrary  by  the  next  term  of  the  court,  is  not  answered  by 
a  return  that  the  defendants,  ''  in  obedience  to  the  order  of  the  court, 
did  proceed  to  levy  a  tax  of  one  per  cent,  upon  the  taxable  property  of 
the  said  city,  for  the  purpose  of  paying  the  judgment  named  in  the 
information,  and  other  ciaims,  and  that  the  said  tax  is  sufficient  in 
amount  to  pay  the  said  judgment  and  other  claims  for  the  payment  of 
which  it  was  levied."  The  return  should  have  disclosed  the  whole  act 
constituting  the  levy,  so  as  to  enable  the  court  to  determine  whether  it 
was  sufficient  to  pay  the  judgment  of  the  relator.  It  was  also  erroneous 
in  returning  that  the  tax  was  levied  to  pay  this  judgment  *'and  other 
claims :"  Benbow  v.  Iowa  City,  7  Wall. 

Municipal  Corporation.     See  Constitutional  Law,  Mandamus. 

Nuisance. 

Suit  by  Individual  for  Public. — An  individual  cannot  maintain  a  suit 
to  restrain  a  nuisance  which  injures  him  only  in  rights  enjoyed  by  him 
as  one  of  the  public.  In  such  case,  an  information  must  be  filed  for  the 
public,  in  the  name  of  the  attorney-general,  on  behalf  of  the  state ;  and 
it  makes  no  difference  as  to  the  remedy,  that  the  individual  would  be 
much  more  inconvenienced  by  the  nuisance  than  most  others  :  Higbee  v. 
The  C.  dh  A.  R.  R.  Co.,  4  C.  E.  Green. 

But  where  the  injury  complained  of  is  the  building  of  a  railroad  sta- 
tion in  the  street  in  front  of  complainant's  property,  and  he  owns  the 
soil  in  the  street  upon  which  it  is  built,  the  injury  is  to  his  individual 
rights,  and  not  as  part  of  the  public,  and  the  suit  must  be  brought  in 
his  own  name :  Id. 

Smoke,  Noise,  dec,  in  Cities. — When  the  prosecution  of  a  business  of 
itself  lawful,  in  the  neighborhood  of  a  dwelling-house,  renders  the  enjoy- 
ment of  it  materially  uncomfortable  by  the  smoke  and  cinders  or  noise 
or  offensive  odors  produced  by  such  business,  although  not  in  any  degree 
injurious  to  health,  the  carrying  on  such  business  there  is  a  nuisance, 
and  will  be  restrained  by  injunction :  Ross  and  Others  v.  Butler,  4  C. 
E.  Green. 

A  clear,  unmistakable  nuisance,  which  it  is  intended  to  commit  peri- 
odically, will  not  be  permitted  on  the  ground  that  it  does  not  exist  the 
greater  part  of  the  time,  but  only  for  a  small  part  of  it :  Id. 

The  qualification  that  a  lawful  business  will  not  be  restrained  for 
every  trifling  inconvenience  and  that  persons  must  not  stand  on  extreme 
rights  and  bring  actions  in  respect  to  every  matter  of  annoyance,  does 
not  refer  to  the  proportion  of  time  for  which  the  nuisance  is  continued, 
but  only  to  the  degree  or  kind  of  annoyance  :  Id. 

Matters  that  are  an  annoyance  by  being  merely  disagreeable  or  un- 
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sightly,  as  a  well-kept  batcher  shop,  or  a^  green  grocer,  near  a  costly 
dwelling-house,  or  any  other  business  that  attracts  crowds  of  orderly 
persons,  or  numbers  of  carts  and  carriages,  although  very  undesirable 
neighbors,  are  not  nuisances,  even  should  they  seriously  affect  the  value 
of  the  property  by  driving  away  tenants,  and  prevent  it  being  let  to  any 
who  would  pay  high  rents :  Id. 

Because  a  certain  part  of  a  town  is  occupied  by  tradesmen  and  me- 
chanics for  residences  and  carrying  on  trades  which  occasion  some  degree 
of  noise,  smoke  and  cinders,  and  contains  no  elegant  or  costly  dwellings, 
and  is  not  inhabited  by  the  wealthy  and  luxurious,  it  is  not  therefore  a 
proper  and  convenient  place  for  carrying  on  a  business  which  renders 
the  dwellings  there  uncomfortable  to  the  owners  and  their  families  by 
offensive  smells,  smoke,  cinders,  or  intolerable  noises :  Id, 

A  dense  smoke  laden  with  cinders  (caused  by  the  burning  of  pine 
wood)  and  continued  for  twelve  hours  twice  in  each  month-,  falling  upon 
sod  penetrating  houses  and  premises  at  distances  varying  from  forty  to 
two  hundred  feet,  held  to  cause  such  injury,  annoyance  and  discomfort 
an  to  constitute  a  legal  nuisance :  Id. 

Partnbbship. 

Compensation  to  Agent  hy  Share  of  Profits. — A  participation  in  the 
profits  of  any  business  or  undertaking,  to  constitute  one  a  partner,  must 
be  a  general  participation  in  the  profits  as  such.  A  person  who  is  not  a 
principal,  has  no  control  of  the  business,  and  no  power  as  a  partner  in 
the  firm,  but  who  is  employed  as  a  superintendent  or  agent,  receiving 
by  way  of  compensation  for  his  services  a  certain  share  of  the  profits,  is 
Dot  thereby  a  partner :  Hargrave  v.  Conroy^  4  C.  E.  Green. 

Such  relation  does  not,  as  between  the  parties,  constitute  them  part* 
Den,  and  generally  does  not  as  to  strangers.  If  the  profits  are  so  greatly 
oat  of  proportion  to  the  services  rendered  as  to  show  that  the  arrange- 
ment is  a  shift  to  avoid  responsibility,  and  that  creditors  are  injured  by 
the  abstraction  of  so  large  a  part  of  the  avaib  of  the  business,  it  will  be 
held,  as  to  them,  that  such  person  is  a  partner :  Id, 

But  where  a  party  agrees  to  serve  another  for  a  part  of  the  profits  to 
be  derived  from  tlie  business,  bat  they  are  by  the  express  terms  of  the 
agreement  to  be  paid  for  his  services,  he  cannot  call  for  an  account  as 
partner,  but  he  has  a  right  to  an  account  of  the  profits,  and  to  the  aid 
of  this  conM  in  discovery  and  taking  an  account  of  profits :  Id. 

Where  a  party  under  a  contract  to  perform  a  certain  work  at  a  certain 
rate,  has  performed  part,  and  the  performance  of  the  residue  was  pre- 
vented without  the  fault  of  either  party,  he  is  entitled  to  payment  in 
proportion,  at  the  rate  agreed  upon  for  the  whole :  Id. 

^  Patent. 

iVeio  Substance  ff<vm  Ckmbvuation  of  known  Materials. — When  a 
patent  is  claimed  for  a  discovery  of  a  new  substance  by  means  of  chemi- 
cal combinations  of  known  materials,  it  should  state  the  component  parts 
of  the  new  manufacture  claimed  with  clearness  and  precision,  and  not 
leave  the  person  attempting  to  use  the  discovery  to  find  it  out  **  by 
experiment:"   I>&r  v.  Oity  of  Boston,  7  Wall. 

The  term  ^*  equivalent,"  when  used  with  regard  to  the  chemical  action 
of  sach  fluids  as  eau  be  diieovered  only  by  experiment,  only  mesns 
tqttaUy  good:  Id. 
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Whether  one  compound  of  given  {proportions  is  substantially  the  same 
as  another  compound^  varying  the  proportions,  is  a  question  of  fact  and 
for  the  jury :  Id. 

Pleading. 

Rules — Practice — Bes  Judicata. — In  a  case  having  long  and  compli- 
cated pleadings,  where  a  second  count  of  a  declaration  has  been  left  by 
the  withdrawal  of  a  plea  without  an  answer,  so  that  judgment  might 
have  been  had  on  it  by  nil  dicit,  a  superior  court  will  not,  on  error, 
infer,  as  of  necessity,  that  a  judgment  below  for  the  plaintiff  was  thus 
given;  the  case  being  one  where  after  such  withdrawal  there  were 
numerous  demurrers,  pleas,  replications,  and  rejoinder,  arising  from  a 
first  count,  and  the  proceedings  showing  that  these  were  the  subject  of 
controversy.  The  second  count  will  be  taken  to  be  waived:  Aurora 
City  v.  West,  7  Wall. 

A  reversal  in  a  court  of  last  resort,  remanding  a  case,  cannot  be  set 
up  as  a  bar  to  a  judgment  in  an  inferior  court  on  the  same  case  :  Id. 

The  rule  that  judgment  will  be  given  against  the  party  who  commits 
the  first  fault  in  pleading  does  not  apply  to  faults  of  mere  form  :  Id. 

The  plea  of  res  judicata  applies  to  every  objection  urged  in  a  second 
suit,  when  the  same  objection  was  open  to  the  party  within  the  legitimate 
scope  of  the  pleadings  in  a  former  one,  and  might  have  been  presented 
in  it:  Id. 

Prize.     See  International  Law. 

Public  Lands. 

Meandered  Streams — Rights  of  Riparian  Proprietor. — The  meander 
lines  run  in  surveying  fractional  portions  of  the  public  lands  bordering 
upon  navigable  rivers,  are  run  not  as  boundaries  of  the  tract,  but  for  the 
purpose  of  defining  the  sinuosities  of  the  banks  of  the  stream,  and  as 
the  means  of  ascertaining  the  quantity  of  the  land  in  the  fraction,  and 
which  is  to  be  paid  for  by  the  purchaser :  Railroad  Co.  v.  Shurmeir^  7 

Wall.  ..... 

Congress  in  providing,  as  it  does  in  one  or  more  acts  relating  to  the 
survey  and  sale  of  public  lands  bordering  upon  rivers — ^that  navigable 
rivers,  within  the  territory  to  be  surveyed,  should  be  deemed  to  be  pub- 
lic highways,  and  that  where  the  opposite  banks  of  any  stream,  not 
navigable,  should  belong  to  different  persons,  the  stream  Sind  the  bed 
thereof  should  become  common  to  both — ^meant  to  enact  that  the  com- 
mon-law rules  of  riparian  ownership  should  apply  in  the  latter  case,  but 
that  the  title  to  lands  bordering  on  navigable  streams  should  stop  at  the 
stream  and  not  come  to  the  m&iiumfilum :  Id, 

But  such  riparian  proprietors  have  the  same  right  to  construct  suit- 
able landings  and  wharfs,  for  the  convenience  of  commerce  and  naviga- 
tion, as  riparian  proprietors  on  navigable  waters  affected  by  the  ebb  and 
flow  of  the  tide :  Id. 

A  government  grant  of  land  in  Minnesota  (^.28  acres)  bounded  on 
one  side  by  the  Mississippi,  was  held  to  include  a  parcel  (2.78  acres) 
four  feet  lower  than  the  main  body,  and  which  at  very  low  water  was 
separated  from  it  by  a  slough  or  channel  28  feet  wide  through  which  no 
water  flowed  but  in  which  water  remained  in  pools ;  where  at  medium 
water  it  flowed  through  the  depression,  making  an  island  of  the  parcel ; 
and  where  at  high  water  the  parcel  was  submerged^  the  whole  place 
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Laying  previous  to  the  controversj  been  laid  out  as  a  city,  and  the  muni- 
cipal  authorities  having  graded  and  filled  up  the  place  to  the  river  edge 
of  the  parcel :  Id. 

If  by  the  laws  in  force  in  Minnesota  in  1859,  the  recording  of  a  town 
or  city  plot  indicating  a  dedication  for  a  public  purpose  of  certain  parts 
of  the  land  laid  out,  operated  as  a  conveyance  in  fee  to  the  town  or  city, 
yet  it  could  operate  only  as  a  conveyance  of  the  fee  subject  to  the  pur- 
pose indicated  by  the  dedication,  and  subject  to  that  it  must  be  held  by 
any  future  claimant :  Id. 

Receiver.     See  Debtor  and  Creditor^  Landlord  and  Tenant, 

Revenue  Laws. 

Duties  paid  under  protest — Jurisdiction  of  Court  of  Claims. — Under 
the  Act  of  Congress  of  February  26th  1845,  relative  to  the  recovery  of 
duties  paid  under  protest,  a  written  protest  signed  by  the  party,  with  a 
statement  of  the  definite  grounds  of  objection  to  the  duties  demanded 
and  paid,  is  a  condition  precedent  to  a  right  to  sue  in  any  court  for  their 
recovery  :  Nichols  v.  United  States,  7  Wall. 

Cases  arising  under  the  revenue  laws  are  not  within  the  jurisdiction 
of  the  Court  of  Claims :  Id. 

Supreme  Court  of  the  United  States. 

Jurisdiction — Practice. — If  it  is  apparent  from  the  record  that  this 
court  has  not  acquired  jurisdiction  of  a  case  for  want  of  proper  appeal  or 
writ  of  error,  it  will  be  dismissed  although  neither  party  ask  it :  Edmon- 
son V.  Bloomshire,  7  Wall. 

An  appeal  or  writ  of  error  which  does  not  bring  to  this  court  a  tmn- 
script  of  the  record  before  the  expiration  of  the  term  to  which  it  is 
returnable,  is  no  longer  a  valid  appeal  or  writ :  Id. 

Although  a  prayer  for  an  appeal,  and  its  allowance  by  the  court  below, 
constitute  a  valid  appeal  though  no  bond  be  given  (the  bond  being  to 
be  given  with  effect  at  any  time  while  the  appeal  is  in  force),  yet  if  no 
transcript  is  filed  in  this  court  at  the  term  next  succeeding  the  allow- 
ance of  the  appeal,  it  has  lost  its  vitality  as  an  appeal :  Id. 

Such  vitality  cannot  be  restored  by  an  order  of  the  Circuit  Court  made 
afterwards,  accepting  a  bond  made  to  perfect  that  appeal.  Nor  does  a 
recital  in  the  citation,  issued  after  such  order,  that  the  appeal  was  taken 
as  of  that  date,  revive  the  defunct  appeal  or  constitute  a  new  one :  Id. 

Will. 

Testamentary  Competency —  Undue  Influence. — The  law  concedes  to  a 
man  of  sound  mind  the  right  to  dispose  of  his  property  in  any  manner 
he  may  deem  proper  consistent  with  its  policy ;  and  it  is  no  valid  objec- 
don  to  a  will  that  the  testator  gave  his  property  to  his  wife,  or  to  stran- 
gers to  bis  blood,  provided  he  was  mentally  competent,  and  was  free  from 
undue  influence  at  the  time :  Higgins  et  al.  v.  Carlton,  28  Md. 

It  is  not  sufficient  to  avoid  a  will,  that  its  dispositions  are  imprudent 
and  unaccountable :  Id. 

The  influence  to  vitiate  a  will,  must  be  an  unlawful  influence,  and 
exerted  to  such  a  degree  as  to  amount  to  force  or  coercion,  destroying 
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free  agency ;  it  must  not  be  the  influence  of  affection  or  attachment,  nor 
the  mere  desire  of  gratifyiog  the  wii^hes  of  another ;  and  there  must  be 
satisfactory  proof  that  the  will  was  obtained  by  such  coercion :  Id. 

Neither  age,  nor  sickness,  nor  extreme  distress,  nor  debility  of  body, 
will  disqualify  a  person  for  making  a  will,  if  sufficient  intelligence 
remain :  Id. 

A  testamentary  instrument  may  be  established  against  the  eyidence 
of  one  of  three  subscribing  witnesses :  Id. 
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THE  JUDICIAL  SYSTEM  OF  SCOTLAND. 

As  to  judicial  jurisdiction^  Scotland  and  England,  althongh 
politically  und^  the  «ame  crowB,  and  under  the  supreme  sway  of 
one  united  legislature,  are  to  be  considered  as  independent  fordgn 
countries,  unconnected  with  each  other.  Cases  of  a  judicial  nature 
are  to  be  treated  as  if  they  had  occurred  in  the  reign  of  Queen 
Elizabeth.  A  decree  of  Uie  English  Court  of  Chancery  is  not 
entitled  to  more  respect  in  Scotland  than  a  decree  (interlocutor) 
of  the  Scottish  Court  of  Session  in  England:  4  Macqueen  R.  49, 
50.  English  judges  are  not  to  be  consulted  on  Scotch  i^peals :  3 
Id.  691. 

It  should,  however,  be  added  that  while  the  English  Court  of 
Chancery  has  regularly  no  jurisdiction  oyer  domiciled  Scotchmen, 
this  rule  may  be  changed  by  Parliament,  as  it  has  been  in  the  case 
of  contributories  under  the  act  relating  to  joint  stock  companies : 
Moyei  v.  Whinnejfy  3  Session  Cases  (3d  series)  183. 

The  general  organization  of  the  Scotch  Courts  at  the  present 
time  is  as  follows:  1.  Justices  of  the  Peace.  2.  Sheriffs  and 
Sheriffs'  Substitute.  8.  The  Court  of  Session.  4.  :Che  Bill 
Chamber.  5.  The  High  Court  of  Justiciary.  6.  The  Court  of 
Exchequer.  7.  The  Court  of  Teinds.  8.  Local  Courts.  The 
fourth,  fifth,  sixth,  and  seventh  courts  are  composed  of  members 
of  the  Court  of  Session. 

Vol.  XVn.— 17  (257) 
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I.  Justices  of  the  Peace. 

These  are  appointed  by  commission  under  the  Great  Seal. 
Their  number  is  not  limited.  No  pecuniary  or  other  property 
qualification  is  required.  They  continue  in  office  until  six  months 
after  the  death  of  the  sovereign  who  appoints  them. 

In  criminal  matters  the  precise  limit  of  their  powers  is  doubtful, 
except  where  they  are  specially  conferred  by  statute.  Any  two  or 
more  of  their  number  hold,  in  districts  in  their  respectiye  counties, 
a  court  of  ^' petty  sessions,"  in  which  the  majority  of  criminal 
eases  coming  before  justices  is  tried.  The  whole  body  of  justices 
in  the  county  hold  the  Quarter  Sessions,  hearing  appeals  from  the 
petty  sessions.  Appeals  lie  in  certain  cases  from  the  Quarter 
Sessions  to  the  Court  of  Session,  hereafter  described.  See  Avon- 
dale  V.  WhttelaiVj  8  Session  Gases  (8d  series)  263. 

The  justices  also  have  civil  jurisdiction  in  '^  small  debt"  causes, 
conferred  upon  them  by  statute.  The  amount  in  question  must 
not  exceed  51.  They  are  required  to  hear  the  parties  viva  voce^ 
and  may  examine  them  with  or  without  oath,  and  may  also  swear 
witnesses.  The  pleadings  must  be  oral.  Any  debt  found  due 
may  be  ordered  to  be  paid  by  instalments.  No  appeal  is  allowed 
except  upon  the  ground  of  malice  or  oppression,  though  a  rehear- 
ing may  in  certain  cases  be  had  before  the  justices  themselves. 
The  jurisdiction  thus  conferred  does  not  extend  to  cases  of  title  to 
land. 

n.  OauH  of  the  Sheriff  or  Sheriff's  SubstituU. 

The  sheriff  is  the  principal  local  judge  of  the  county.  He  pos- 
sesses both  civil  and  criminal  jurisdiction.  In  civil  matters  it 
extends  to  all  actions  upon  contract  and  for  damages,  but  not  for 
heritable  property.  Admiralty  jurisdiction  is  also  conferred  upon 
him  within  his  sheriffdom,  and  even  extends  to  foreigners  there 
served  with  process :  5  Court  of  Session  Cases  (8d  series)  497. 
Each  sheriff  has  one  or  more  substitutes  by  whom  the  principal 
part  of  the  judicial  business  is  performed.  In  fact,  the  judicial 
office  of^the  sheriff  is  principally  nominal.  The  substitutes  are 
appointed  by  the  sheriff,  but  are  not  removable  except  with  the 
consent  of  the  judges  of  the  Court  of  Session.  On  this  system 
cases  are  heard  in  the  first  instance  by  the  sheriff  substitute,  where- 
upon the  unsuccessful  party  may,  by  a  simple  proceeding,  appeal 
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to  the  sheriff,  and  from  him  in  proper  cases  to  the  Court  of  Ses- 
sion. The  theory  of  judicial  organization  which  permits  a  judge 
to  appoint  a  deputy,  is  justly  objected  to  by  text  writers,  and  is  a 
remnant  of  an  ancient  usage  which  permitted  all  judges  to  dele- 
gate their  authority :  Glassford  on  Scotch  Courts,  p.  35. 

By  recent  statutes,  power  has  been  conferred  on  the  sheriff  to 
exercise  a  summary  jurisdiction  in  cases  of  ''  small  debts''  not 
exceeding  12Z.  The  rules  adopted  in  this  class  of  cases  are  not 
materially  different  from  those  which  prevail  in  Justices'  Courts. 
No  written  pleadings  are  allowed  without  special  leave  of  the 
court.  Circuits  to  try  these  causes  are  held  in  different  parts  of 
the  county,  in  some  instances  as  often  as  once  a  month.  Appeals 
lie  to  the  Court  of  Justiciary  (a  criminal  court  to  be  hereafter 
described),  only  on  grounds  of  corruption,  malice,  oppression,  devi- 
ation from  statutory  forms  indicating  wilfulness,  incompetency  and 
defect  of  jurisdiction.  This' court  must  be  a  popular  one,  as  the 
amount  to  which  its  jurisdiction  applies  has  recently  been  extended 
from  87.  to  121,  Parties  may  by  mutual  consent  provide  that 
causes  of  a  larger  amount  than  121.  may  be  heard  in  a  summary 
way. 

In  other  cases,  the  right  of  appeal  is  limited  so  that  the  sheriff's 
decision  is  final,  unless  the  amount  exceeds  251, :  5  Court  of  Ses- 
sion Cases  (8d  series)  1008.  Where  the  right  of  appeal  exists 
there  may  be  a  stipulation  that  one  appeal  shall  be  final.  Should 
an  appeal  in  a  civil  case  be  improperly  taken  to  the  Court  of 
Justiciary,  it  may  be  certified  by  that  court  to  the  Court  of  Ses- 
sion where  it  properly  belongs :  24  Cases  in  the  Court  of  Session 
(2d  series)  487. 

The  sheriff  has  also  criminal  jurisdiction  in  all  cases  which  do 
not  infer  death  or  banishment  from  Scotland.  This  extensive 
jurisdiction  can,  by  recent  statutes,  only  be  exercised  with  a  jury. 
He  also  acts  as  a  ministerial  officer  in  analogy  to  his  duties  under 
our  own  law. 

The  sheriff  and  his  deputy  or  substitute,  must  be  an  advocate 
of  three  years'  standing.  The  substitute  must  be  certified  by  the 
Lord  President  of  the  Court  of  Session  or  the  Lord  Justice  Clerk, 
to  be  duly  qualified  to  hold  the  office. 

The  office  of  sheriff  is  held  during  good  behavior,  though  there 
is  a  provision  for  a  pension  after  long  service.  He  may  be 
removed  for  malfeasance  in  office  by  a  proceeding  on  the  part  of 
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the  Attorney-General  or  of  four  freeholders,  before  the  Court  of 
Session. 

III.   Courts  of  which  the  Judges  of  the  Court  of  Se$9ion  are 

members. 

1.  Court  of  Session* 

All  cases  of  a  ciril  nature  may  be  heard  by  the  Court  of  Ses- 
sion, whether  they  be  common  law,  equity,  admiralty  or  probate,^ 
with  the  exception  of  cases  specially  affected  by  Act  of  Parlia- 
ment, and  those  involving  a  pecuniary  amount  not  exceeding  25Z., 
which  must  be  brought  in  an  inferior  court. 

This  court  has  a  double  function,  being  both  a  tribunal  of  origi- 
nal jurisdiction  and  a  court  of  review.  Its  organization  has  varied 
much  from  time  to  time.  It  originally  consisted  of  fifteen  mem- 
bers. As  a  court  of  original  jurisdiction  it  consisted  of  a  single 
judge,  whose  duties  were  ascertained  by  a  complicated  system  of 
rotation.  As  an  appellate  court,  it  was  composed  of  the  fifteen 
judges.  This  was  an  absurd  arrangement,  and  the  court  was  an 
object  of  ridicule,  even  by  grave  judicial  functionaries.  Lord 
Eldon  gives  the  following  anecdote  from  the  bench :  He  said — 
'^  We  shall  get  the  House  of  Lords  into  the  same  difficulty  as  Sir 
James  Boswell  once  placed  me.  I  had  the  honor  of  arguing  a 
case  before  the  bar  of  the  House  of  Lords  with  him,  and,  being 
senior  in  the  profession,  I  stated  with  all  humility  the  extreme 
pressure  under  which  I  labored,  for  I  was  to  argue  against  the 
unanimous  opinion  of  the  fifteen  judges.  He  came  to  the  bar 
(with  what  degree  of  modesty  is  not  for  me  to  determine),  but  he 
blamed  me  ta  the  House  for  prejudicing  the  cause  of  my  client, 
stating  that  when  the  judges  differed  they  thought  very  little  about 
the  matter,  and  when  they  agreed  they  thought  nothing  at  all 
about  it:"  4  Wilson  and  Shaw  211.  Mr.  Black,  editor  of  the 
Morning  Chronicle,  said  the  court  of  fifteen  was  a  regular  bear 
garden,  although  some  of  the  judges,  more  pacific  than  the  others, 
slept  on  the  bench  during  the  argument,  particularly  Lord  A., 
who  had  to  be  roused  to  give  his  vote.  The  Lord  President  in 
telling  the  division  would  ask,  ^'  My  Lord  A.,  how  does  your  Lord- 

>  There  are,  howeyer,  '*  Commissary  Coarts"  in  each  county  in  Scotland  which 
grant  formal  probate.  If  a  person  dies  domiciled  abroad,  the  Commissary  Cooit 
of  Edinburgh  has  jarisdiction  over  assets  in  Scotland :  91  &  92  Vict.  c.  56. 
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skip  vote?  "  Lord  A.,  fairly  awake,  would  answer  by  a  counter 
question,  ",How  does  my  Lord  Justice  Glerk  vote  ?  "  The  Presi- 
dent would  reply,  "  My  Lord  Justice  Clerk  adhere%^*^  upon  which 
Lord  A.  would  at  once  tender  his  vote  thus,  ^'Then  I  adhere.'* 
His  Lordship  having  thus  discharged  his  duty  would  resume  his 
nap,  for  he  was  extremely  comatose :  2  Macqueen  685«^ 

The  feebleness  of  the  Court  affected  professional  opinion  so 
much  as  to  suggest  a  change  in  its  organization.  In  1807,  it  was 
proposed  to  divide  the  Court  of  fifteen  into  three  courts  of  five 
judges  each,  one  of  them  to  try  causes  with  juries,  and  another 
with  a  Chancellor  at  its  head,  acting  as  an  intermediate  court  of 
appeal  between  the  Court  of  Session  and  the  House  of  Lords. 
Public  opinion  was  strongly  divided  in  respect  to  this  plan. 
David  Hume  headed  the  opposition,  and  Walter  Scott  is  said  to 
have  shed  tears  over  the  abolition  of  the  old  court. 

The  plan  ultimately  adopted  consisted  in  an  organization  of  the 
court  which  will  now  be  explained. 

The  number  of  the  court  was  reduced  to  thirteen.  For  the 
purpose  of  original  jurisdiction  a  single  judge  is  selected,  who  is 
called  "  Lord  Ordinary."  Of  these  there  are  five  who  do  not  in 
general  participate  in  the  deliberations  of  the  judges  who  form  the 
appellate  branch  of  the  court.  They  are  the  five  junior  judges. 
At  one  time  these  Lords  sat  in  the  appellate  court  on  a  system  of 
rotation,  but  as  that  course  is  no  longer  adopted,  they  are  called 
"permanent  Lords  Ordinary.'*  They  are  also  designated  as  the 
"Outer  House."  The  eight  other  judges,  when  collectively  con- 
trasted with  "  the  Lords  Ordinary,"  are  known  as  the  "  Inner 
House."  They  are  divided  into  two  divisions  of  four  each.  The 
Chief  Judge  in  the  first  division  bears  the  title  of  Lord  Presi- 
dent, and  the  same  officer  in  the  second  division  is  the  Lord  Jus- 
tice Clerk. 

Should  an  attempt  be  made  to  compare  this  system  with  theories 
with  which  we  are  familiar,  it  might  be  said  that  the  Lords  Ordi- 
nary answer  in  many  respects  to  the  Circuit  Judge  and  Vice 

>  This  "  comatose"  condition  was  not  a  new  thing  wjth  Scotch  jadges.  At  the 
trial  of  Lord  Argvle,  in  the  reign  of  Charles  II.,  for  treason,  *'  one  of  the  jndges 
was  deaf  and  so  old  that  ho  could  not  sit  all  the  while  the  trial  lasted,  bnt  went 
home  and  to  bed.  The  other  fonr  were  equally  divided  :  so  the  old  judge  was  sent 
for,  and  he  tamed  it  against  Lord  Argyie."  Burnet's  History  of  His  Own  Times, 
book  3. 
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Chancellor  of  the  New  York  Constitution  of  1821,  while  the  first 
and  second  divisions  of  the  Inner  House  correspond  substantially 
to  a  double  Supreme  Court  of  that  Constitution.  This  remark, 
however,  is  only  true  in  general,  for  there  are  many  essential 
points  of  difference  between  the  two  systems.  Thus  the  Lords 
Ordinary,  acting  singly,  may  still  hear  appeals  from  decisions  in 
the  Sheriff's  Court,  though  if  a  motion  is  made  by  either  party, 
an  appeal  may  be  taken  directly  to  the  Court  of  Review  without 
first  being  heard  by  the  Lord  Ordinary :  13  &  14  Vict.  c.  36, 
§  32.  So,  on  the  other  hand,  there  are  occasions  in  which  the 
judges  of  the  ^'  Outpr  House"  are  called  in  to  act  as  members  of 
the  Court  of  Review,  as  when  one  of  that  body  is  necessarily 
absent  or  sick.  There  are  also  cases  of  great  difficulty  in  which 
the  opinion  of  the  thirteen  judges  is  taken.  It  is  thus  perceived 
that  while  at  first  sight  there  would  appear  to  be  three  courts,  yet 
for  some  purposes  the  old  theory  of  a  single  tribunal  still  remains. 

(1).  The  permanent  Lord9  Ordinary, 

The  inference  would  readily  be  made  from  what  has  been  said 
that  causes  must  be  heard  before  a. single  judge  before  they  can 
be  presented  to  a  full  bench  of  four  judges.  There  are,  however, 
cases  of  an  extraordinary  nature  in  which  the  "  Inner  House"  has 
original  jurisdiction.  So  the  Lord  Ordinary  can  refer  a  cause  for 
advice  to  the  division  of  the  Inner  House,  to  which  he  is  for  the 
time  being  attached.  This  is  technically  called  "great  avisan- 
dum."  It  is  doubtful  whether  he  can  thus  refer  a  question  occur- 
ring in  the  course  of  a  trial,  though  in  a  recent  case  the  judges 
said  they  would  be  glad  to  give  him  informally  the  benefit  of  their 
advice :  24  Session  Cases  800  (a.  d.  1862). 

The  mode  of  determining  before  what  Lord  Ordinary  any  par- 
ticular case  shall  be  heard  is  singular.  When  a  cause  is  brought 
into  court,  the  party  bringing  the  action,  and  in  some  few  cases 
the  respondent  (13  &  14  Vict.  c.  46,  §  33),  indicates  before  what 
judge  he  wishes  the  case  to  proceed,  and  to  what  division  of  the 
Court  of  Review  he  wishes  to  go  in  case  of  an  appeal.  The  Lord 
Ordinary  selected  is  deemed  for  the  time  being  to  be  attached  to 
the  division  in  which  the  appeal  is  to  be  heard.  This  restriction 
has  lately  been  added,  that  if  the  business  accumulates  too  much 
in  one  tribunal,  the  president  may  redistribute  it  among  the 
respective  judges. 
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The  discussion  before  the  Lord  Ordinary  is  often  very  elaborate 
and  extensive.  The  regular  course  is  to  pronounce  judgment  at 
the  close  of  the  argument.  He  may,  however,  in  general,  reserve 
the  cause  for  private  consideration.  This  is  not  necessarily  the 
case,  for  in  some  instances  an  order  of  court  is  necessary.  This 
consideration  is  called  ^'avisandum." 

The  judgment  of  the  Lord  Ordinary,  unless  appealed  from,  has 
the  effect  of  a  judgment  of  either  division. 

Trial  by  jury  in  civil  cases  did  not  exist  until  1815.  In  that 
year  great  improvements  were  introduced  into  procedure  through 
a  royal  commission.  The  leading  changes,  besides  the  introduc- 
tion of  juries,  consisted  in  a  system  of  pleadings,  the  use  of  oral 
instead  of  written  arguments,  and  the  earlier  finality  of  judgments. 
Before  that  time,  all  testimony  was  taken  on  commission;  records 
were  unknown,  and  single  judgments  were  not  final.  Says  Cock- 
bum  :  "  The  change  waa  opposed  by  resolutions  in  every  burgh 
and  county  in  Scotland.  The  town  councils  and  lairds  were 
unanimously  against  it.  The  zeal  of  those  opposed  was  extraor- 
dinary, but  every  commissioner  was  in  favor  of  it,  and  it  was 
adopted."     P.  385. 

There  is  now  a  separate  roll  of  causes,  called  a  "jury  roll." 
There  are  but  few  causes  tried  by  a  jury,  as  a  matter  of  course, 
and  in  general  it  is  discretionary  with  the  court  whether  there 
shall  be  a  jury  trial  or  not.  This  mode  of  trial  is  said  by  high 
authority  still  to  be  an  "  exotic"  in  Scotland,  and  issues  are  often 
80  loosely  framed  as  to  call  for  animadversion  in  the  House  of 
Lords.  The  Lords  Ordinary  act  as  circuit  judges,  unless  different 
arrangements  are  made  by  the  Court  of  Session.  An  appeal  lies 
to  the  proper  division  of  the  "  Inner  House,"  either  on  a  bill  of 
exceptions  (and  it  must  in  that  case  be  brought  in  with  great 
promptness),  or  on  the  ground  that  the  judgment  is  not  sustained 
by  the  verdict.  Jury  issues  may,  by  consent  of  the  parties,  be 
tried  by  the  judge,  without  a  jury.  He  must,  in  that  case,  find 
the  facts  specifically.  He  may  review  his  findings  upon  his  own 
minutes,  when  after  argument,  he  may  correct  them  or  order  a 
new  trial.  His  findings  of  fact  are  final,  unless  they  proceed  on 
erroneous  conclusions  of  law,  such  as  the  improper  admission  or 
rejection  of  evidence.  Instead  of  a  regular  jury,  the  parties  may 
select  three,  five  or  seven  persons,  who  are  sworn  and  sit  as  a 
jury.     Exceptions  may  be  taken  to  the  rulings  of  the  judge,  but 
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no  new  trial  can  be  had  on  the  ground  that  the  verdict  is  against 
evidence.  This  appears  to  be  a  combination  of  an  arbitration  and 
a  trial. 

(2).   The  Inner  JETotise. 

Without  further  pursuing  the  proceedings  of  the  Lords  Ordi- 
nary, we  now  recur  to  the  more  detailed  consideration  of  the 
organization  of  the  Court  of  Session,  acting  as  a  court  of  appellate 
jurisdiction.  Appeals  are  made  in  two  ways — one  by  "  reclaim- 
ing note,"  the  other  by  "  advocation" — ^the  former  being  from  the 
Lord  Ordinary,  and  the  latter  from  an  inferior  court.  A  very 
marked  distinction  is  made  between  the  presiding  judge  and  the 
other  judges.  Thus,  the  Lord  President  receives  a  salary  of 
4800/.,  the  Lord  Justice  Clerk  of  4500/.,  and  each  of  the  other 
judges  3000/.  There  are  aho  indications  in  the  cases  that  the 
opinions  of  the  presiding  judges  have  somewhat  greater  authority 
than  the  others,  or,  in  the  language  of  an  old  English  judge, 
'^  that  opinions  are  weighed  rather  than  counted." 

The  mode  adopted  for  disposing  of  causes  is  somewhat  peculiar. 
There  is  a  difference  between  the  discussion  of  a  cause  and 
'^  hearing"  it.  The  word  ''  hearing"  has  a  technical  meaning  and 
implies  an  elaborate  oral  argument,  while  in  many  discussions  on 
appeal,  a  case  which  may  have  been  elaborately  discussed  before 
the  Lord  Ordinary,  is  disposed  of  in  a  few  minutes.  This  pecu- 
liarity grows  out  of  an  old  practice,  the  effects  of  which  are  not 
entirely  removed. 

Whenever  a  vacancy  occurs  in  either  division,  any  judge  of  the 
other  division  may  at  his  request  be  appointed  to  fill  the  vacancy. 
The  vacancy  occasioned  by  his  transfer  is  filled  by  the  appoint- 
ment of  the  senior  ^'  permanent  Lord  Ordinary."  If  no  transfer 
is  made,  the  original  vacancy  is  supplied  by  the  appointment  of 
the  senior  permanent  Lords  Ordinary.  In  this  manner  the  Appel- 
late Court  is  continually  recruited  by  appointment  from  the 
judges  of  original  jurisdiction. 

It  is  manifest  that  there  are  two  objections  to  an  Appellate 
Court  so  organized.  One  is  that  as  it  consists  of  four,  there  may 
be  an  equality  of  voices,  and  consequently  no  judgment ;  the  other 
is,  that  as  there  are  two  co-ordinate  courts,  there  may  be  opposing 
decisions,  and  no  valid  precedent  established.     The  modes  devised 
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for  meeting  or  palliating  the  difficulties  thus  occasioned  will  now 
be  detailed. 

In  the  first  case,  of  an  equality  of  voices,  the  case  is  reserved 
for  further  discussion.  The  permanent  Lord  Ordinary  who  heard 
the  cause  may  be  called  in  to  attend  the  rehearing,  and,  the  court 
thus  consisting  of  five  judges^  a  majority  may  be  obtained. 

It  is  also  provided  by  statute,  that  when  either  division  is 
equally  divided,  they  may  call  in  three  judges  of  the  other  house, 
when  a  majority  shall  decide  the  cause,  though  it  is  deemed  to  be 
the  judgment  of  the  division  before  which  the  case  is  pending :  13 
k  14  Vict.  c.  36,  §  36. 

In  respect  to  the  second  case,  it  is  plain  that  the  organization 
of  a  double  Appellate  Court  is  open  to  the  objection  of  causing 
uncertainty  in  the  law.  Says  Glassford:  ^^  Although  the  two 
courts  are  denominated.  First  and  Second  Chambers  of  Session, 
and  are  still  understood  and  declared  to  form  a  sole  and  aggregate 
body  for  certain  special  purposes,  yet  in  regard  to  all  the  import- 
ant and  significant  ends  of  such  establishments,  they  are  by  their 
constitution  co-ordinate  and  supreme  courts  having  independent 
authority.  But  where  two  courts  holding  jurisdiction  of  the  same 
pleas  have  also  an  equal  supremacy,  it  is  plain  that  the  law  may  be 
differently  interpreted  by  them,  and  certain  that  at  some  period 
the  discrepancy  will  take  place."    Fp.  66,  67. 

It  is  provided  by  statute  that  it  shall  be  competent  to  the  judges 
of  either  division,  in  cases  which  shall  appear  to  be  of  importance 
and  difficulty,  to  state  questions  of  law  arising  in  such  cases,  and 
to  require  the  opinions  of  the  judges  of  the  rest  of  the  court,  which 
shall  be  given  by  them  in  a  collective  capacity,  or  individually. 
See  Sharpe  v.  McLeod,  23  Session  Cases  (2d  series)  1015.  This 
method,  however,  is  imperfect,  as  its  adoption  is  discretionary  with 
the  court,  and  no  mode  is  provided  by  which  the  suitor  can  require 
a  general  consultation. 

(3).   The  Appellate  Jurisdiction  of  the  House  of  Lords. 

An  appeal  lies  from  the  judgment  of  either  division  to  the 
House  of  Lords,  and  in  this  manner  a  certain  amount  of  uniformity 
of  decision  is  maintained.  This  appeal  is  expensive,  and  only 
advisable  in  important  cases.  It  involves  frequently  great  delay 
imd  circuity  of  procedure.  The  House  of  Lords  may  think  it 
wise  to  have  a  reconsideration  of  the  case  in  Scotland,  when  it 
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may  be  remitted  to  the  thirteen  judges.     This  is  called  a  *^  hear- 
ing in  pr^ence/' 

Perhaps  the  working  of  the  system  in  this  respect  will  be  best 
shown  by  the  statement  of  an  actual  case  from  the  reports.  A 
case  was  heard  before  a  Lord  Ordinary.  It  was  thence  appealed 
to  the  first  division  of  the  Court  of  Session — ^it  was  thence  carried 
to  the  House  of  Lords.  It  was  remitted  by  that  body  to  the  thir- 
teen judges  to  be  "  heard  in  presence."  The  whole  record  was 
ordered  to  be  opened,  so  as  to  enable  parties  to  amend  their  plead- 
ings. On  the  new  hearing  the  thirteen  judges  delivered  their 
opinions  seriatim.  A  doubt  then  arose  whether  thQ  former  appeal 
was  not  destroyed  by  the  opening  of  the  record,  and  after  all  this 
discussion  the  whole  case  is  treated  by  the  reporter  as  undisposed 
of:  1  Macqueen  R.  15,  35. 

The  House  of  Lords,  besides  requiring  a  "  hearing  in  presence," 
may  order  the  judges  of  the  court  not  belonging  to  the  division 
from  which  the  appeal  is  taken,  to  be  consulted.  They  are  then 
called  "  consulted  judges." 

It  should  be  remarked  that  the  same  process  may  be  resorted 
to  when  the  cause  originated  before  the  Sheriff's  Court,  and  came 
into  the  Court  of  Session  by  appeal.  A  single  illustration  will 
suffice.  A  cause  was  heard  before  the  sheriff's  substitute ;  it  then 
came  before  the  sheriff  on  appeal ;  it  was  then  carried  to  the  Court 
of  Session,  where  it  was  heard  by  the  Ordinary ;  it  was  thence 
appealed  to  the  first  division  (four  judges),  who,  after  a  hearing, 
required  an  argument  before  the  eight  appeal  judges,  and  then 
required  an  opinion  in  writing  from  the  thirteen  judges;  an 
appeal  was  thence  taken  to  the  House  of  Lords :  1  Macqueen,  bet. 
121  and  160. 

There  is  undoubtedly  one  great  advantage  in  this  thoroughness 
of  discussion.  It  is  likely  to  settle  principles,  though  at  enormous 
expense  to  the  suitor.  English  courts  quite  frequently  avail  them- 
selves of  Scotch  opinions  in  cases  of  general  law :  1  Macqueen 
160.  Suitors  are  sometimes  inflamed  with  a  desire  to  produce  a 
valid  precedent.  Thus,  in  one  case,  the  subject-matter  of  the 
action  was  worth  2L  per  year.  There  had  been  four  actions  in 
the  Court  of  Session,  and  an  appeal  to  the  House  of  Lords.  On 
a  second  appeal  to  that  body.  Lord  Brougham  asked,  "  What 
advantage  will  be  gained  by  succeeding?"  It  was  answered, 
"The  satisfaction  of  settling  the  law:"  1  Macqueen  191. 
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Appeals  to  the  House  of  Lords  can,  in  general,  only  be  taken 
from  final  judgments,  although  there  may  be  an  appeal  from  an 
interlocutory  judgment  with  leave  of  the  judges  of  the  Session,  or 
when  there  is  a  difference  of  opinion  among  them :  4  Macqueen 
352. 

There  has  been  great  difference  of  opinion  as  to  the  propriety 
of  permitting  English  judges  in  the  "  House  of  Lords"  to  sit  as 
a  court  of  revision  over  the  decisions  of  Scotch  judges.  It  is  well 
known  that  the  Scotch  system  of  jurisprudence  is  radically  differ- 
ent from  the  English,  being  based  on  the  Roman  or  civil  law, 
instead  of  the  common  law. 

Some  of  the  ablest  Scottish  jurists,  however,  approve  of  it  as 
infusing  a  liberal  element  into  their  law.  Scotland,  they  say,  is 
"too  narrow,"  and  the  benefits  of  the  wider  views  taken  by  Eng- 
lish lawyers,  owing  to  their  broad  field  of  investigation,  are  often 
conspicuous.  These  remarks  have  been  applied  to  the  judgment 
of  Lord  Brougham  in  the  famous  Warrender  Case,  of  which  it 
has  been  said,  that  it  verifies  the  remark  of  Mr.  Hume,  that  in 
matters  of  reasoning,  the  arguments,  when  just,  can  never  be  too 
refined :  2  Macqueen  664.  It  has  been  thought  wise  to  have  at 
least  one  of  the  ablest  of  the  Scotch  jurists  in  the  House  of  Lords, 
to  be  consulted  in  delicate  cases,  and  who,  being  removed  from 
that  country,  may  be  supposed  to  have  left  behind  him  any  pre- 
possessions derived  from  an  exclusive  attention  to  Scotch  juris- 
prudence. 

Lord  Colonsay  became  on  this  account  a  member  of  the  House 
of  Lords. 

2.  BlU  Chamber. 

The  duties  of  this  court  are  to  make  orders  of  arrest,  attach- 
ment, and  of  preferential  judgments  or  '^  diligence,"  so  called, 
&c.,  &c.  One  of  the  Lords  Ordinary  attends  to  this  business  in 
term  time,  while  during  vacation  the  six  lords  who  do  not  sit  in 
the  Court  of  Justiciary  ofiSciate  for  a  fixed  number  of  days  in 
rotation. 

3.  The  High  Court  of  JuHticiary. 

This  court  is  composed  of  the  Lord  President  of  the  Session, 
who  is  then  called  Lord  Justice  General,  the  Lord  Justice  Clerk, 
and  five  other  judges  of  the  session,  specially  commissioned  by  the 
King.  The  Lord  President  is  rarely  in  attendance,  so  that  the 
inconvenience  of  having  two  chief  judges  on  the  bench  seldom 
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happens.  A  quorum  consists  of  three  judges.  It  has  jurisdiction 
of  all  criminal  cases,  except  high  treason,  which  is  tried  by  a 
special  commission  of  Oyer  and  Terminer,  in  the  English  manner, 
with  a  grand  jury.  Three  justiciary  judges  are  in  that  commis- 
sion. This  court  holds  sessions  in  banc  and  circuits  twice  a  year, 
at  various  points  in  the  kingdom.  The  English  House  of  Lords 
has  awarded  these  tribunals  very  high  praise.  It  has  said  that 
trials  by  jury  in  Scotland,  in  criminal  cases,  have  been  admirably 
conducted,  and  there  is  no  country  in  the  world  where  criminal 
law  is  more  admirably  administered :  Ritchie  v.  Ritchie^  4  Mac- 
queen  165.  The  Justiciary  Court  (circuit)  also  hears  appeals  in 
summary  cases  from  the  sheriff,  &c.  There  is  understood  to  be 
no  appeal  from  this  court  to  the  House  of  Lords. 

4.  Court  of  Exchequer, 

This  is  composed  of  two  of  the  Lords  of  Session  who  are  not 
members  of  the  High  Court  of  Justiciary.  They  hold  oflSce  for 
a  year  at  a  time.  The  jurisdiction  of  this  tribunal  has  been  much 
reduced  in  modern  times,  and  chiefly  consists  of  issuing  writs  of 
execution  (extent)  and  conducting  other  judicial  matters  connected 
with  the  revenue.  Should  a  revenue  case  be  pending  before  a 
sheriff,  the  Lord  Ordinary  in  the  Exchequer  may  stay  the  pro- 
ceeding by  interdict,  so  as  to  have  the  matter  heard  before  a  com- 
petent tribunal,  and  no  appeal  is  necessary:  23  Session  Gases 
(2d  series)  1015.  The  Scotch  Exchequer  statutes  do  not  deprive 
the  Court  of  Session  of  its  original  jurisdiction :  4  Macqueen  89. 

5.  Court  of  Teindsj  {or  Tithes). 

This  is  also  composed  of  members  of  the  Court  of  Session. 
Its  jurisdiction  consists  of  cases  arising  under  the  laws  relating 
to  church  tithes.  

The  judges  of  the  Court  of  Session  and  of  the  courts  thus  formed 
out  of  it  are  appointed  by  the  Crown,  and  are  at  present  men  of 
great  learning  and  skill  in  their  profession.  They  hold  office 
during  good  behavior,  although  they  may  retire  at  the  end  of  fif- 
teen years,  receiving  an  annuity  equal  to  three-fourths  of  the 
salary :  Glassford  3. 

Certain  forms  are  prescribed  by  law  for  ascertaining  their  quali- 
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fications  to  act  as  judges,  for  which  consult  Bell's  Scotch  Law 
Dictionary. 

In  closing  this  review  of  the  higher  Scotch  courts,  one  cannot 
but  be  struck  with  the  immense  and  multifarious  business  trans- 
acted by  the  judges  of  the  Court  of  Session.  In  their  proper 
character  as  a  court  they  have  to  do  with  all  the  legal  matters  of 
the  country,  whether  legal  or  equitable,  maritime  or  ecclesiastical. 
The  Inner  House  is  in  session  from  November  12th  to  March  11th, 
and  from  May  20th  to  July  20th.  The  Ordinaries,  from  Novem- 
ber Ist  to  March  20th,  and  from  May  20th  to  July  20th.  More 
than  half  of  the  entire  year  is  thus  occupied.  In  the  vacation  the 
various  judges  are  acting  in  the  High  Court  of  Justiciary,  or  hold- 
ing its  circuits ;  or  in  the  Bill  Chamber,  the  Court  of  Exchequer, 
or  the  Court  of  Teinds.  How  can  so  much  work  be  accom- 
plished ?  In  the  year  1889,  thirteen  judgeships  were  abolished, 
saving  the  government  over  fifty  thousand  pounds,  and  the  duties 
of  these  officers  were  imposed  on  the  judges  of  the  Court  of  Ses- 
sion. As  an  offset  to  this  increase  of  duty,  their  salaries  were 
largely  augmented.  British  statesmen  have  perceived  that  the 
true  course  is  to  fully  occupy  the  time  of  the  judges,  pay  them 
large  and  honorable  salaries,  make  their  tenure  permanent,  and 
pay  them,  if  after  a  lengthened  and  honorable  service  they  desire 
to  retire,  a  competent  annuity.  Call  it  not  a  pension,  but  an 
honorarium — ^a  tribute  from  a  grateful  State  for  honorable  and 
most  valuable  service.  On  such  terms,  it  is  the  highest  honor  in 
the  State  to  fill  the  post  of  judge,  and  the  ablest  lawyers  may 
faithfully,  contentedly,  and  earnestly  devote  to  it  the  energy  of 
their  lives. 

IV.  Inferior  Local  CourU. 

» 

There  is  a  "  Merk  "Court  held  in  the  city  of  Edinburgh  to  hear 
small  causes,  and  also  claims  for  servants'  wages  to  any  amount. 

There  are  also  Bailie  and  Sequestration  Courts  held  in  that  city 
every  Friday. 

There  is  a  Dean  of  Guild  Court  for  settling  disputes  between 
merchant  and  merchant,  and  merchant  and  mariner. 

Recent  statutes  provide  that  certain  disputes  between  manufac- 
turers and  their  workmen  shall,  be  settled  in  a  summary  manner 
before  inferior  magistrates,  to  which,  if  the  parties  do  not  consent, 
a  compulsory  arbitration  is  required :  Forsyth's  Dictionary. 
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The  "Burgh"  Courts,  which  were  formerly  of  considerable 
importance,  are  now  insignificant,  their  jurisdiction  mainly  con* 
sisting  in  the  cognisance  of  trifling  criminal  causes. 


im 
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Joint  trespassers  may  be  sned  together,  or  any  of  them  separately,  and  the  non* 
joinder  of  the  others  is  no  defence. 

A  release  to  one  of  several  joint  tresyasoers  wiU  discharge  all ;  hot  it  most  be  a 
technical  release,  not  merely  a  covenant  not  to  sne,  or  other  instrument  amounting 
to  a  release  by  implication  merely. 

Where  plaintiff  sued  joint  trespassers  and  then  made  an  agreement  with  a  por- 
tion of  them  to  withdraw  the  suit  as  to  them  for  a  certain  sum  of  money,  and  in 
pursuance  of  this  agreement  made  an  entry  on  the  record  that  he  was  unwilling 
further  to  prosecute  his  action  against  the  parties  named,  and  as  to  them  the  action 
was  dismissed,  htldf  that  the  others  were  not  discharged^  but  they  were  entitled  to 
have  the  jury  instructed,  in  making  up  their  verdict  to  deduct  the  amount  received 
already  by  plaintiff  from  the  amount  of  damages  sustained  by  him. 

This  was  a  case  reserved  from  Special  Term  upon  the  pleadings 
and  the  evidence  contained  in  the  bill  of  exceptions. 

In  February  1860,  the  plaintiff  filed  his  petition  against  J.  Q. 
A.  Foster  and  fifteen  other  persons',  for  an  alleged  trespass  upon 
his  property,  in  Campbell  county,  Ky.,  and  in  March,  in  the  same 
year,  by  leave,  filed  his  amended  petition,  claiming  damages  for 
the  injury  described  in  the  former  pleading. 

Five  of  the  defendants,  B.  Taylor,  Hallam,  Finer,  Root,  and 
Winston,  filed  demurrers  to  the  petition,  which,  after  argument, 
were  overruled. 

On  the  16th  of  June  1862,  Charles  Air  answered  with  a  general 
denial  of  the  allegations  of  the  petition. 

While  the  action  was  pending,  an  entry  was  made  upon  the 
minutes  by  the  plaintiff,  that  he  would  not  further  prosecute  his 
claim  against  four  of  the  defendants,  James  Taylor,  Jr.,  Barry 
Taylor,  John  Taylor,  and  James  R.  Hallam,  as  to  whom  the  action 
was  dismissed. 

Subsequent  to  this.  Berry,  Winston,  Root,  and  Air  filed  answers, 
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to  portions  of  which  the  plaintiff  demurred,  and  his  demurrer  was 
afterwards  overruled.  In  March  1866,  the  plaintiff,  by  leave, 
filed  an  amended  petition,  in  which  he  set  forth  that  in  October 
1859,  at  Newport,  Ky.,  he  was  the  owner  and  in  possession  of 
several  printing  presses,  and  divers  articles  attached  to  his  print- 
ing establishment,  including  a  large  quantity  of  type,  of  the  value 
of  ten  thousand  dollars,  which  the  defendants  had  unlawfully  taken 
and  converted  to  their  own  use,  for  which  sum  he  asked  judgment. 
To  this  last  amended  petition  the  defendants  Winston,  Berry,  Air, 
and  Root  severally  answered,  denying  the  matters  alleged  against 
them  generally,  and  setting  up,  as  a  bar  to  the  action  against  them, 
*'  that  since  its  commencement  the  plaintiff  had,  in  consideration 
of  $1500,  paid  to  him  by  J.  R.  Hallam,  Barry  Taylor,  and  James 
Taylor,  Jr.,  who  were  originally  their  co-defendants  in  the  action, 
settled,  released,  and  discharged  said  defendants,  from  whom  said 
sum  was  received,  from  any  and  all  liability  for  the.  wrong  and 
injury  conmiitted  by  them,  and,  as  they  were  all  joint  trespassers, 
the  release  of  those  parties  discharged  all  the  wrongdoers."  To 
this  last  allegation  in  their  answer  the  plaintiff  replies  by  a  denial 
of  the  whole  statement. 

On  these  pleadings  the  case  was  tried  before  a  jury.  The  evi- 
dence, which  is  fully  contained  in  the  bill  of  exceptions,  was  sub- 
mitted to  the  jury,  and  a  verdict  rendered  in  favor  of  the  plaintiff 
for  $2556  against  all  the  defendants  remaining  on  the  record. 

To  establish  the  fact  of  the  release  alleged  in  the  answer,  writ- 
ten and  oral  testimony  was  heard,  which  was  unoontradicted,  but 
the  effect  of  which,  the  judge,  who  tried  the  cause,  held  to  be  a 
legal  question  only,  and  directed  that  a  verdict  should  be  rendered 
upon  the  whole  evidence  offered  to  establish  the  plaintiff's  right 
to  recover,  as  well  as  that  of  the  defendants  to  oppose  it,  subject 
however,  to  the  opinion  of  the  court,  on  the  law  arising  upon  the 
allied  release. 

The  defendants  afterwards  severally  moved  for  a  new  trial. 

StaUo  and  Kittredge^  for  plaintiff. 

Jcrdans  and  JaeJuon^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 
Storeb,  J. — The  important  question  for  us  to  consider,  as  the 
counsel  upon  both  sides  admit,  is,  what  was  the  effect  of  the  entry 
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by  which  four  of  the  defendants  were  dismissed  from  the  action ; 
does  it  apply  only  to  those  named,  or  does  it  extend  to  all  the 
defendants  ? 

The  entry  is,  in  substance,  this :  ^^  The  plaintiff  comes  and  makes 
to  the  court  known  that  he  is  unwilling  further  to  prosecute  this 
action  against  the  parties  described,  and  thereupon  they  are  ad- 
judged to  go  hence  without  day,  and  as  to  them  the  action  is  dis- 
missed, at  their  proportion  of  the  costs  then  accrued." 

It  cannot  be  claimed  that  this  dismissal,  which  is  equivalent 
only  to  a  judgment  of  nol,  pros,  at  the  common  law,  can  operate 
either  for  or  against  the  other  defendants.  No  such  effect  would 
be  produced  even  in  a*  criminal  case.  This  was  held  in  Rez  v. 
Sergeant^  12  Mod.  320,  and  is  now  the  settled  law. 

We  find  in  the  early  case  of  Parker  v.  Lawrence^  decided  in 
the  reign  of  James  I.,  Hobart  70,  that  the  court  were  of  opinion 
that  a  noh  pros,  as  to  one  or  more  joint  trespassers,  before  judg- 
ment, would  discharge  the  action.  But  in  the  next  reign  the  case 
just  quoted  was  overruled,  and  the  court  held  that  a  discontinu- 
ance as  to  one  defendant  was  a  mere  agreement  to  relinquish  the 
action  as  to  him  only,  and  he  alone  could  take  advantage  of  it,  the 
plaintiff  being  still  at  liberty  to  proceed  against  the  other  defend- 
ants :   Wahh  v.  Bishop^  Cro.  Car.  243. 

Since  this  decision  the  current  of  the  law  has  been  uniform  upon 
the  point.  We  find  it  settled  in  Nohe  v.  Ingham,  1  Wilson  90 ; 
Dale  V.  Eyre,  Id.  806 ;  Cooper  v.  Tiffin,  8  T.  R.  511 ;  Mitchell 
V.  MHbanky  6  T.  R.  200. 

The  cases  are  carefully  collected  and  approved  by  Sergeant 
Williams  in  his  note  to  Salmon  v.  Smith,  1  Saunders  206,  note  2, 
and  establish  fully  the  rule  we  have  indicated,  that  a  nol.  pros,  dis- 
missal or  discontinuance  as  to  one  defendant,  before  judgment, 
does  not  enure  to  the  benefit  of  the  others.  And  thus  it  is  when 
an  infant  or  a  married  woman  are  jointly  sued  with  another,  a 
plaintiff  may  enter  a  nol.  pros,  as  to  the  minor  or  the  feme  covert, 
without  affecting  the  liability  of  the  other  party  to  the  suit :  Pell 
V.  Pell,  20  Johns.  126 ;  Woodward  v.  Netvhall,  1  Pickering  500. 

The  principle  which  governs  all  these  decisions  implies  that  the 
party  injured  by  co-trespassers,  or  who  is  the  creditor  of  co-debtors, 
may  sue  either  one  of  the  individuals  against  whom  the  action  may 
be  brought ;  he  is  not  bound  to  prosecute  all,  and,  although  a  plea 
in  abatement  is  permitted  in  case  of  the  non-joinder  of  debtors, 
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the  privilege  does  not  extend  to  tort-feasors,  all  are  regarded  as 
principals,  and  neither  the  omission  to  sue  all,  nor,  if  all  are  sned, 
the  dismissal  of  one  of  them  from  the  suit,  can  be  pleaded  by  the 
other  parties  in  bar. 

From  a  very  early  period  it  has  been  held  that  the  absolute 
release  of  one  joint  trespasser  from  his  liabili^,  discharges  all  who 
may  have  participated  in  the  act ;  such  is  the  language  in  Co.  Litt. 
section  376,  and  contemporaneous  cases  of  Oocke  v.  Jenner^  Hob. 
66,  and  Hitcheock  v.  Thomlandj  8  Leonard  122.  All  united  to 
produce  the  injury,  there  was  a  common  purpose  to  be  accomplished 
by  the  result,  and  there  could  be  no  sererance  of  the  liability. 
Hence,  if  there  was  a  remission  of  his  liability  to  one,  it  became 
the  privilege  of  all.  These  decisions  have  since  been  followed  by 
the  English  and  American  courts,  wherever  the  state  of  facts 
warranted  their  application,  and  we  need  not  refer  to  the  numer* 
ons  adjudications  which  have  sustained  the  principle.  In  Elli»  v. 
BUzer,  2  Ohio  89,  it  is  fully  admitted. 

But  the  release  pleaded,  as.  a  discharge  for  all,  that  has  been 
given  to  one  only,  must  be  a  technical  release,  under  seal,  expressly 
statbg  the  cause  of  action  to  be  discharged,  with  all  conditions  or 
exceptions :  Fitch  v.  Sutton^  6  East  282 ;  R&wUg  v.  Stoddard,  7 
Johns.  207 ;  Dezeng  v.  BaOy^  9  Wend.  886 ;  Shaw  v.  PraUy  22 
Pick.  305 ;  Matm  v.  JtmettB'  AdmW.,  2  Dana  107 ;  MiUer  v. 
Fenian,  11  Paige  18 ;  Eofman  v.  Dumlapj  1  Barb.  185 ;  Oraw- 
Jwi  V.  MSispaugh^  18  Johns.  87 ;  Segmour  v.  Mintum,  17  Id. 
169;  Couch  V.  JUilUj  21  Wend.  425;  Jachum  v.  StaekhotuCj  1 
Cowen  122. 

So  strictly  are  these  technicalities  adhered  to,  that  no  release  is 
allowed  by  implication ;  it  must  be  the  immediate  legal  result  of 
the  terms  of  the  instrument  which  contains  the  stipulation ;  hence 
it  is  that  a  covenant  not  to  sue,  or  to  assert  a  claim,  or  in  any 
manner  to  hold  liable  one  joint  debtor  or  trespasser,  though  it 
operates  between  the  immediate  parties,  does  not  extend  to  the 
'  others. 

Thus,  in  the  early  case  of  Hitchcock  v.  Thomkmdy  already 
referred  to,  where  it  was  admitted  a  release  to  one  would  discharge 
all,  the  distinction  we  have  stated  was  recognised  by  Atkinson, 
J. ;  and  in  Lactf  v.  KynoBtcnj  1  Lord  Raym.  689,  reported  also 
in  12  Mod.  548,  where  the  question  eame  directly  before  the 
judges,  it  was  held  that  a  covenant  not  to  sue  was  personal  to  the 

Vol.  XVn.— is 


274  BAILEY  V.  BERBT. 

coYenantee  only,  and  could  not  be  set  up  by  other  parties.  In 
those  cases  it  was  well  observed,  that  such  a  covenant  operated  as 
a  release  between  the  parties  themselves,  to  avoid  circuity  of  action, 
but  could  not  extend  further,  ^'  as  if  A.  and  B.  be  jointly  and  seve- 
rally bound  to  G.  in  a  sum  certain,  and  G.  covenants  with  B.  not 
to  sue  him.  That  shall  not  be  a  release  but  a  covenant  only, 
because  he  covenants  only  not  to  sue  B.,  but  does  not  covenant 
not  to  sue  A.,  against  whom  he  still  has  his  remedy."  Late  in  the 
last  century  the  case  of  Dean  v.  NewhaU,  8  T«  R.  168,  was  deter- 
mined by  Lord  Kknyok,  where  the  defendant  pleaded  that  his 
principal,  with  whom  he  was  jointly  bound,  having  been,  as  he 
claimed,  released  by  an  agreement  under  seal,  which  obligated 
the  plaintiff  not  to  sue  him,  and  if  he  did,  the  agreement  thus 
made  '^  should  be  a  sufficient  release  and  discharge  to  all  intents 
and  purposes,  both  at  law  and  in  equity  to  and  for  the  debtor,  his 
executors,  &c/'  It  was  argued  that  this  agreement  was  a  release 
of  the  right  of  action  against  principal  and  surety,  but,  in  reply, 
the  case  we  have  cited  from  Raymond  was  referred  to,  and  his 
Lordship,  in  giving  the  opinion  of  the  whole  court,  said :  ^^  The 
case  of  Laetf  v.  Kynastan  removes  all  difficulty  on  this  subject, 
and  is  a  direct  authority  for  the  plaintiff.  I  had  only  been  doubt* 
ing  in  my  own  mind  on  the  strict  law  of  the  case,  for  that  the  hon* 
esty  and  justice  of  it  are  with  the  plaintiff,  cannot  be  doubted« 
Even  if  the  defendant  had  succeeded  here,  a  Court  of  Equity 
would  have  given  the  plaintiff  full  relief.  But  I  am  glad  to  find^ 
by  the  case  cited,  that  we  are  fiilly  warranted  in  deciding  for  the 
plaintiff  on  legal  grounds."  Since  the  determination  of  this  case, 
there  is  not,  we  believe,  a  single  reported  decision,  opposed  to  the 
principle  it  affirms,  to  be  found  in  the  English  Courts,  and  we 
might  quote  cases  ad  libituin  to  the  same  point,  if  there  could  be 
a  doubt  of  the  correctness  of  our  statement :  FarreU  v.  ForeBt^  2 
Saund.  48,  note  1. 

In  the  American  courts  the  same  rule  is  adhered  to  without 
exception :  McLellan  v.  Cumberland  Bank^  24  Maine  566 ; 
McAJUiter  v.  Sprague,  34  Id.  296;  Walker  v.  MeOulhugh^  4 
Greenl.  421;  Tmkerman  v.  Newhall^  17  Mass.  581;  Sluao  v. 
Pratt,  22  Pick.  S05 ;  Smitih  v.  Bartholomew,  1  Mete.  276 ;  Brotm 
V.  Marsh,  7  Vt.  827 ;  Burell  v.  Wendell,  8  N.  H.  869 ;  Snow  v. 
Chandler,  10  Id.  92 ;  Crane  Admr.  v.  AlUng,  8  Green  N.  J.  423 ; 
CatekUl  Bank  v.  Meesefiger,  9  Cowen  38 ;  Rowley  v.  Stoddard,  7 
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Johns.  207 ;  Couch  v.  Milh^  21  Wend.  424 ;  Bromon  v.  Fitzhugh^ 
1  Hill  185;  Frink  v.  Green,  5  Barb.^455. 

The  courts,  in  the  examination  of  the  numerous  decided  cases, 
hare  been  required  to  give  a  construction  to  every  conceivable 
Btipulation  inserted  in  the  agreements  which  have  been  pleaded 
as  releases  of  liability,  and  have  invariably  pursued  the  same 
coarse  in  yielding  nothing  to  mere  implication,  wherever  words 
of  release  are  found  in  the  instrument.  The  intention  of  the 
parties  is  alone  regarded,  holding  the  established  legal  maxim, 
that  where  a  particular  purpose  is  to  be  accomplished,  and  lan- 
gQage  which  expresses  it  is  clear  and  certain,  no  general  words 
sabsequently  used  in  the  same  agreement  shall  extend  the  mean- 
ing of  the  parties :  TJuyrpe  v.  Thorpsy  1  Lord  Raym.  235. 

Dallas,  C.  J.,  in  SoUy  v.  FarbeSy  2  Brod.  &  Bing.  46,  having 
examined  the  leading  cases,  observes,  as  courts  look  at  the  inten- 
tion of  the  parties,  in  modern  times  more  than  formerly,  rather 
than  the  strict  letter,  not  suffering  the  latter  to  defeat  the  former, 
held  that  general  words  of  release  even,  could  not  be  operative  to 
enlarge  a  previous  statement  which  defined  the  particular  object 
for  which  the  agreement  was  made.  The  same  principle  is  found 
in  Turptnny  v.  Young,  5  Dowl.  &  Ry.  262,  and  is  referred  to 
and  affirmed  in  Thompson  v.  Laeh,  3  M.,  G.  &  Scott  551.  See 
also  NoHh  V.  Wakefield,  18  Ad.  &  E.  540. 

On  similar  grounds,  it  was  held,  in  McAllister  v.  Sprague,  34 
Maine  297,  where  a  receipt  had  been  given  by  a  creditor  to  one 
of  his  joint  debtors,  which  recited  that  the  debtor  had  paid  a  cer- 
tain sum  in  full  of  his  half  of  the  debt,  due  jointly  by  him  and 
another,  and  which  was  to  be  his  discharge  in  full  for  debt  and 
costs,  but  no  discharge  of  the  co-debtor.  It  was  decided  that  this 
could  not  be  pleaded  as  a  release  by  the  other  judgment-debtor, 
the  intention  of  the  parties  being  that  his  liability  should  still 
remain.     See  also  Durell  v.  Wendell,  8  N.  H.  869. 

Having  thus  ascertained  what  is  now  the  established  rule  in 
deciding  the  question  raised  by  the  defendant,  let  us  now  exam- 
ine the  facts,  as  they  are  found  proved  in  the  bill  of  exceptions, 
and  to  which  there  is  no  contradiction. 

Before  we  proceed,  however,  it  is  proper  to  consider  how  far 
the  entry  on  record,  by  which  the  defendants  Taylor  and  Hallam 
were  dismissed  from  the  suit,  can  be  explained  or  enlarged  by 
parol  evidence.     The  purpose  is  plainly  stated,  and  as  to  the  par- 
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ties  named  therein,  it  was  a  legal  discharge  from  the  pending  i»ro- 
ceedings,  but  how  far  it  was  a  bar  to  a  subsequent  action,  is  not 
now  a  question,  as  counsel  admit  it  would  be  barred  by  the  statute. 
As  the  only  written  evidence  of  an  arrangement  between  the  plain- 
tiff and  these  parties,  is  the  record  made  at  the  time,  and  without 
which  it  would  be  difficult  to  say  how  these  parties  could  avail 
themselves^of  the  alleged  benefit  they  had  secured,  it  would  seem 
to  be  inconsistent  with  the  established  rule  of  evidence  to  permit 
any  explanation  where  there  is  neither  ambiguity  in  the  terms 
used,  or  the  purpose  intended  to  be  accomplished. 

But  to  give  the  testimony  its  full  weight,  the  result  of  a  care- 
ful analysis  of  the  whole  is  this :  During  the  pendency  of  this 
suit,  the  counsel  of  both  parties  met  the  father  (Col.  Taylor)  of 
two  of  the  then  defendants,  and  with  Hallam,  another,  the  plain- 
tiff also  being  present,  when  it  was  agreed  that  fifteen  hundred 
dollars  should  be  paid,  and  these  defendants  dismissed  or  released 
from  the  action,  reserving  to  the  plaintiff  his  right  to  proceed 
against  the  other  defendants.  The  money  was  paid  by  Col.  Tay* 
lor,  and  the  entry  referred  to  made  accordingly. 

If  then,  we  apply  the  doctrine  already  stated,  where  written 
instruments,  pleaded  as  releases,  have  been  construed  by  the 
courts,  we  cannot  perceive  that  the  arrangement  made  by  the 
plaintiff  with  the  defendants,  is  without  the  rule. 

To  give  it  all  >the  weight  to  which  it  is  justly  entitled,  it  must 
be  determined  upon  the  same  principles  which  control  every  simi- 
lar case,  however  fonoal  may  be  the  evidence  to  establish  the 
facts. 

The  result  of  our  investigation  has  led  us  all  to  conclude  that 
neither  the  entry  on  the  record  dismissing  three  of  the  defendants 
from  the  action,  or  the  arrangement  made  with  the  parties,  which 
preceded  that  entry,  and  on  which  the  agreement  to  dismiss  was 
founded,  can  be  regarded  as  a  discharge  in  law  of  the  defendants 
who  still  remain  on  the  record. 

First — Because  they  are  not  technical  releases  in  writing  sealed 
by  the  proper  party. 

Second — That  if  they  could  be  construed  as  implying  an  agree- 
ment not  to  sue,  they  can  avail  only  to  the  defendants  with  whom 
they  were  made,  and  cannot  operate  for  the  benefit  of  the  defend- 
ants who  set  up  the  facts  in  discharge  of  the  plaintiff's  action 
against  them. 


BAILEY  V,  BERRY.  277 

Third — That  the  entry  referred  to  dismisses  the  defendants 
only  from  the  action,  without  reference  to  their  co-defendants. 
It  was  the  privilege  of  the  plaintiff  to  have  entered  a  nol,  proa,  or 
discontinuance  as  to  any  one  or  more  of  the  defendants,  and  the 
dismissal  in  the  case  before  us  but  produces  the  same  result. 

The  plaintiff  might  have  sued  either  of  the  defendants,  or  all, 
and  as  it  would  be  no  ground  of  defence  that  other  parties  were 
not  joined,  it  must  follow,  the  remaining  defendants  in  the  suit 
have  no  cause  of  complaint. 

Fourth — That  the  intention  of  the  parties,  as  expressed  when 
the  arrangement  was  made  and  proved  by  the  witnesses,  must  be 
taken  to  qualify  the  agreement,  and  thus  establish  its  true  charac- 
ter, and  we  believe  it  was  merely  to  decline  to  prosecute  further 
the  defendants  who  were  dismissed,  and  nothing  more. 

Neither  do  the  facts  we  have  alluded  to  prove  an  accord  and 
satisfaction,  as  it  must  be  admitted,  if  they  did,  it  would  have  the 
same  effect  as  a  technical  release,  nor  do  they  contain  the  ordinary 
elements  of  what  the  law  regards  as  necessary  to  constitute  such 
a  bar.  We  have  been  specially  referred  to  the  case  of  Ullis  v. 
BitzeTj  already  quoted  to  change  or  greatly  modify  the  rule  we 
have  stated,  but  it  does  not,  we  think,  conflict  with  the  leading 
principle  which  we  suppose  governs  all  similar  cases.  The  courts 
do  not  there  assume  any  new  rule  of  interpretation,  or  attempt  to 
extend  the  operation  of  that  which  has  hitherto  been  received,  and 
acted  on  in  the  trial  of  causes,  and  we  find  nothing  inconsistent 
therefore,  with  the  conclusion  to  which  we  have  arrived. 

Nor  do  we  doubt,  although  there  may  be  found  individual  judg- 
ments against  joint  trespassers,  the  plaintiff  can  have  but  one 
satisfaction ;  he  must  elect  which  of  the  judgments  he  will  enforce, 
on  the  same  principle,  where  there  may  be  different  findings  by 
the  same  verdict  when  all  the  trespassers  are  sued,  the  success- 
ful party  must  choose  "rfg  melioribus  damnin'* — he  cannot  claim 
to  collect  all.  It  follows,  then  if  the  damages  are  satisfied  in 
part,  by  payment,  or  compromise  with  some  of  the  defendants, 
the  plaintiff  may  ^till  proceed  against  those  who  remain  on  the 
record,  and  we  hold  it  was  the  duty  of  the  judge  who  tried  the 
cause  at  Special  Term,  to  have  instructed  the  jury,  as  he  did,  to 
deduct  in  their  finding  whatever  sum  the  plaintiff  has  already 
received  on  account  of  his  alleged  injuries,  from  the  parties  who 
were  afterwards  dismissed.     This  was  the  just  application  of  the 
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rule  that  there  cannot  be  a  doable  remuneration  for  the  same 
wrong. 

This  is  very  distinctly  stated  by  Judge  Upham  in  Snow  v. 
Chandlery  10  N.  H.  95.  It  is,  he  says,  that  "  the  sum  paid  was  not 
received  in  satisfaction  of  the  damages,  but  only  in  part  satisfac- 
tion, and  the  fact  that  it  was  coupled  with  an  engagement  not  to 
sue,  docs  not  alter  the  case.  But  to  the  extent  of  the  amount 
paid,  the  defendant  may  avail  himself  of  the  arrangement."  See 
also  Merchants'  Bank  v.  Curtis^  37  Barb.  320. 

We  have  thus  traced  the  principle,  familiar  as  it  is,  that  deter- 
mines this  case  to  its  source,  and  followed  down  the  course  of  deci- 
sions to  the  present  time,  not  that  there  was  any  novelty  in  the  rule, 
but  that  we  might  satisfactorily  determine  what  in  reality  was  a 
legal  bar  to  this  action,  and  although  the  examination  of  the 
numerous  cases,  both  ancient  and  modem,  has  convinced  us  that 
the  old  maxim,  ^^  Melius  est  petere  fontes^  quam  seetari  rivulos,'^ 
has  not  always  been  regarded  by  the  courts,  we  find  no  difficulty 
in  arriving  at  the  result  we  have  reached.  Not  only  upon  the  law 
as  we  hold  it  to  be,  but  on  the  facts  proved,  we  are  all  of  opinion 
that  the  motion  for  a  new  trial  should  be  overruled,  and  judgment 
entered  on  the  verdict. 

The  foregoing  opinion  embodies  the  tration  and  application  of  the  rule,  that 
law  80  thoroughly,  and  is  upon  a  ques-  it  is  the  duty  of  courts  so  to  construe  the 
tion  of  so  much  practical  importance,  that  contracts  of  parties  as  to  effect  their 
we  are  glad  of  an  opportunity  to  present  intention,  if  practicable, 
it  to  the  profession.  The  case  turns  It  was  a  mere  question,  to  reduce  it  to 
altogether  upon  the  cffeet  of  the  retraxit  its  simplest  elements,  whether  what 
or  nol.  pros,  as  to  a  portion  of  the  de-  passed  between  the  plaintiff,  and  the  de- 
fendants. The  facts  seem  to  be,  that  fendants  let  out  of  the  action,  amountca 
the  plaintiff  accepted  $1500  of  a  portion  to  a  release  of  the  cause  of  action,  or  a 
of  the  defendants,  and  discontinued  the  covenant  not  to  sue  these  defendants.  If 
suit  against  them,  under  an  agreement  the  contract  had  been  in  writin«r,  it 
that  they  should  be  no  further  prose-  might  have  bfcen  so  drawn,  through  the 
cuted  for  the  trespass,  but  that  the  plain-  inexperience  of  the  draughtsman,  or 
tiff  should  be  at  liberty  to  proceed  against  possibly  through  mere  inattention,  that 
the  other  defendants.  Upon  this  state  of  the  court  must  of  necessity  treat  it  a>  a 
facts  the  judge  at  the  trial  charged  the  release.  If  that  is  so,  the  court  have  no 
jury,  that  the  transaction  did  not  amount  alternative  but  to  say  the  contract  is  so 
to  a  bar  of  the  action  ;  but  that  the  defective  as  to  render  it  impossible  for 
amount  received  must  be  considered  in  the  court  to  carry  into  effect  the  inten- 
making  up  the  damages  against  the  other  tion  of  the  parties.  But  so  long  as  it 
defendants.  This  seems  to  us  both  legal  remains  in  oral  evidence  it  is  always 
and  equitable.     It  is  a  creditable  illun-  easy  to  escape   so  disastrous  a  result. 
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The  case  maj  always  be  referred  to  the  the  real  parposo.    We  shoald  aiiraji 

jnrj,  and  they  will  never  experience  any  feel  more  or  less  compassion  for  any 

difficulty  in  finding  that  the  parties  used  judge  who  felt  himself  so   effcctoally 

such  terms  as,  on  the  whole,  to  express  hampered  by  forms  as  to  be  driven  into 

their  obvions  intent.     And  that,  in  the  any  such  absurd  consequence.     The  opi- 

preaent  ease,  is  entirely  unquestionable,  nion  seems  to  ns  creditable,  both  in  form 

It  is  OS  certain  that  the  plaintiff  did  and  substance.     And  we  rejoice  at  this 

aot  intend  to  release  the  cause  of  action,  obvious  tendency  of  modern  common- 

as  that  he  did  intend  no  further  to  pro-  law  jurisprudence  to  reach  obviously  just 

eecDte  the   defendants   let  out  of   the  results,  which  is  the  great  excellence 

action.     There  must,  then,  be  very  clear  of  an  unwritten  system  of  law  over  one 

proof  of  the  use  of  terms,  which  do,  that  is  cramped  into  written  forms.    The 

of  necessity,  release  the  ca«8e  of  action,  one  is  temporal  and  imperfect,  the  other 

to  induce  the  court  to  give  them  that  eternal    and   complete,   if  wisely  and 

effect,  where  there  is  not  the  slightest  fairly  administered.  I.  F.  R. 

doubt,  on  the  whole  case  snch  was  not 
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The  rule  that  the  title  of  a  purchaser  acquired  under  a  judicial  sale  will  be  held 
good,  though  the  judgment  be  afterwards  reversed,  applies  to  all  purchasers, 
whether  parties  to  the  suit  or  not. 

By  a  decree  of  the  Circuit  Court,  a  claim  was  held  to  be  a  lien  on  an  entire 
canal.  From  this  decree  an  appeal  was  taken  to  the  Supreme  Court,  pending 
which  the  canal  was  sold  under  the  decree,  and  the  plaintiff  in  the  decree  became 
the  purchaser.  The  Supreme  Court  reversed  the  decree  on  the  ground  that  the 
claim  was  a  lien  on  a  section  of  the  canal  only.  Held,  that  plaintiff's  title  under 
the  sale  was  not  affected  by  the  reversal. 

Complainant  filed  a  bill  in  the  Circuit  Court  to  enforce  a  claim 
for  work  and  materials  used  in  the  construction  of  certain  sections 
of  defendants'  canal.  The  court  at  June  Term  1865,  entered  a 
decree  for  complainant  for  $76,000,  declaring  it  a  lien  on  the 
entire  canal,  which  was  ordered  to  be  sold  by  a  master.  The  sale 
took  place  in  November  1865  to  the  assignee  of  the  decree,  and 
was  duly  confirmed  by  the  court  and  a  conveyance  made  by  the 
master.  In  October  1865,  an  appeal  was  taken  to  the  Supreme 
Court,  but  no  bond  filed  for  supersedeas  or  stay  of  proceedings. 
In  March  1868,  the  Supreme  Court  reversed  the  decree  so  far  as 
it  declared  the  claim  a  lien  on  the  entire  canal,  adjudging  the  lien 
to  cover  only  the  sections  upon  which  plaintiff's  work  was  done, 
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and  remanding  the  cause  to  the  Circuit  Court  with  directions  to 
enter  a  decree  in  conformity  with  its  opinion. 

The  defendants  filed  the  mandate  and  asked  not  only  obedience 
to  its  commands  but  also  that  the  dale  made  under  the  decree 
reversed  be  set  aside,  and  the  property  sold  be  restored  to  them. 
The  purchaser  at  the  master's  sale  and  his  vendee  appeared  in 
opposition  to  the  latter  application. 

Opinion  by 

Field,  Circuit  Judge. — Obedience  to  the  mandate  of  the  Su- 
preme Court  will  always  be  rendered  by  this  court,  as  is  its  duty. 
It  will  be  a  prompt  and  implicit  obedience ;  but  we  trust  it  will 
be,  as  it  is  intended  it  should  be,  an  intelligent,  not  a  blind  obedi- 
ence. The  judgments  of  that  tribunal  are  based  upon  the  records 
before  it,  and  these  judgments  will  be  unhesitatingly  enforced, 
except  as  their  enforcement  may  be  modified  or  restrained  by 
events  occurring  subsequent  to  the  period  covered  by  the  records. 
That  such  events  may  modify,  and  often  do  modify,  the  mode  and 
manner  of  eriforcement  is  well  known  to  all  members  of  the  pro- 
fession. The  death  of  parties,  partial  satisfaction,  changes  of 
interest  subsequent  to  judgment,  and  sales  upon  the  judgment 
pending  the  appeal,  are  instances  where  this  result  is  frequently 
produced. 

The  decree  which  this -court  will  enter  under  the  mandate  of 
the  Supreme  Court  will,  like  the  previous  decree,  adjudge,  as  the 
amount  due,  the  sum  reported  by  the  master,  with  interest ;  but 
it  will  declare  that  it  is  a  lien  only  upon  that  portion  of  the  canal 
which  is  embraced  between  sections  17  and  25  inclusive,  which 
were  constructed  by  the  complainant.  Whether  it  will  go  further, 
and  order  the  enforcement  of  such  lien  by  directing  a  sale  of  the 
particular  sections,  will  depend  upon  the  efiect  of  the  reversal  of 
the  decree  upon  the  previous  sale ;  and  this  brings  us  to  the  second 
part  of  the  defendants'  motion. 

There  is  some  contradiction  in  the  adjudged  cases  as  to  the  effect 
of  the  reversal  of  a  judgment  or  decree  upon  rights  acquired  under 
it.  This  contradiction  has  arisen  principally,  if  not  entirely,  from 
not  distinguishing  between  the  effect  of  the  reversal  upon  the 
rights  of  the  parties  with  respect  to  the  subject-matter  in  contro- 
versy, and  its  effect  upon  rights  acquired  on  proceedings  taken 
for  its  enforcement ;  and  yet  the  difference  in  the  operation  of  the 
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reversal  in  the  two  cases  is  obvious,  and  need  only  be  stated  to  bo 
recognised. 

For  .instance,  it  is  adjudged  that  the  defendant  is  indebted  to 
the  plaintiff  in  a  certain  sum  of  money,  and  that  the  plaintiff 
recover  the  same.  Here  the  operation  of  the  judgment  is  to  deter- 
mine the  fact  of  indebtedness,  as  well  as  to  authorize  the  use  of 
the  meaas  provided  by  law  for  its  collection.  The  reversal  of  the 
judgment  changes  the  entire  relation  of  the  parties ;  it  recalls  the 
affirmation  of  indebtedness,  and  denies  its  existence.  If  such  sup- 
posed indebtedness  has  been  collected  whilst  the  judgment  re- 
mained in  force,  the  reversal  necessarily  requires  that  restitution 
should  be  made. 

On  the  other  hand,  if  whilst  the  judgment  remains  unreversed 
proceedings  are  taken  for  its  enforcement,  and  property  of  the 
defendant  is  sold  under  them,  the  purchaser  acquires  a  good  title. 
The  judgment  being  valid,  and  its  enforcement  not  being  stayed, 
all  persons  relying  upon  it  ^re  protected,  for  it  is  a  general  prin- 
ciple that  a  judgment  rendered  by  a  court  having  jurisdiction  of 
the  parties  and  subject-matter,  however  erroneous,  is,  until  re- 
versed, as  efficacious  for  all  purposes  as  though  approved  by  the 
highest  tribunal  of  the  land.  To  the  errors  which  the  court  may 
have  committed  in  its  rendition,  persons  trusting  to  its  protection 
need  pay  no  attention.  Were  it  not  so,  the  judgment  would  be 
of  no  avail  to  the  successRl  party  until- it  has  been  approved  by 
the  highest  appellate  tribunal,  or  until  the  time  to  appeal  has 
expired.  The  doctrine  in  this  respect  is  well  expressed  in  Gray 
v.  Brignardello^  1  Wall.  627.  In  that  case  it  appeared  that  cer- 
tain real  property  had  been  ordered  sold  by  one  of  the  District 
Courts  of  California  in  a  suit  brought  to  settle  up  an  alleged  co- 
partnership between  certain  parties,  one  of  whom  had  died  intes- 
tate. The  court  adjudged  that  a  copartnership  had  existed 
between  the  parties  named,  and  that  the  real  property  in  question 
belonged  to  such  copartnership,  and  directed  its  sale.  The  pro- 
perty was  accordingly  sold.  Subsequently  the  Supreme  Court 
of  the  state  reversed  the  decree,  holding  that  the  alleged  copart- 
nership was  not  established  by  the  proofs.  The  heirs  of  the 
deceased  party  then  brougnt  ejectment  in  the  Circuit  Court  of  the 
United  States  for  parcels  of  the  property  sold.  In  that  court  and 
in  the  Supreme  Court,  where  the  case  was  subsequently  carried, 
it  was  contended  by  their  counsel  that  the  decree  authorizing  the 
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sale  having  been  reversed,  the  sale  fell  with  it,  but  the  court  in 
reply  said :  "  It  is  a  well-settled  principle  of  law  that  the  decree 
or  judgment  of  a  court  which  has  jurisdiction  of  the  person  and 
subject-matter  is  binding  until  reversed,  and  cannot  be  collaterally 
attacked.  The  court  may  have  mistaken  the  law  or  misjudged 
the  facte,  but  its  adjudication,  when  made,  concludes  all  the  world 
until  set  aside  by  the  proper  appellate  tribunal.  And,  although 
the  judgment  or  decree  may  be  reversed,  yet  all  rights  acquired 
at  a  judicial  sale  while  the  decree  or  judgment  was  in  full  force, 
and  which  it  authorized,  will  be  protected.  It  is  sufficient  for  the 
buyer  to  know  that  the  court  had  jurisdiction,  and  exercised  it, 
and  that  the  order  on  the  faith  of  which  he  purchased  was  made, 
and  authorized  the  sale.  With  the  errors  of  the  court  he  has  no 
concern.** 

But  whilst  this  doctrine  is  admitted  to  be  in  general  correct,  it 
was  contended  on  the  argument  that  it  applied  only  to  strangers 
to  the  judgment  or  decree,  and  did  not  extend  to  parties  or  their 
privies.  And  expressions  were  cited  from  opinions  of  different 
judges,  to  the  effect  that  by  the  reversal  the  defendant  or  unsuc- 
cessful party  in  the  court  below  is  to  be  restored  to  all  things 
which  he  lost  by  the  erroneous  judgment  or  decree,  and  that  pro- 
tection is  afforded  to  strangers  at  judicial  sales  in  order  to  encou- 
rage bidding.  Expressions  of  this  ki^  may  be  very  just  and 
appropriate  in  connection  with  the.  pamcular  facts  of  the  special 
cases  in  which  they  are  used ;  but  they  do  not  express  a  rule 
applicable  in  all  cases,  or  furnish  the  true  reason  for  the  protec- 
tion extended  to  purchasers  at  judicial  sales.  The  principle  that 
the  defendant  or  unsuccessful  party  in  the  court  below  is  to  be 
restored  to  all  tldngH  which  he  lost  by  the  erroneous  judgment  or 
decree  can  not  apply  to  those  things  the  title  of  which  may  be 
transferred  by  proceedings  taken  for  the  enforcement  of  the  judg- 
ment or  decree  when  its  enforcement  is  not  stayed  pending  the 
appeal.  The  restoration  in  specie  in  such  cases  being  impossible 
without  infraction  of  the  principle  by  which  judgments  of  courts 
are  upheld  and  enforced,  it  follows  that  the  right  which  the 
reversal  gives  must  be  that  of  action  to  recover  an  equivalent  for 
the  lost  thing.  And  perhaps  the  rule  may  be  stated  thus :  That 
the  defendant  or  unsuccessful  party  in  the  court  below  is  to  be 
restored,  by  reversal,  to  all  things  which  he  lost  by  the  erroneous 
judgment  or  decree,  if  the  title  to  them  has  not  passed  by  the 
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previous  enforcement  of  the  judgment  or  decree,  and  in  such  case 
he  is  to  have  a  right  of  action  for  a  money  equivalent.  And  the 
mle  as  thus  stated  would  leave  the  parties  to  take  advantage  of 
the  proceedings  for  the  enforcement  equally  with  third  persons. 
There  is  no  reason  why  they  should  not  have  the  same  protection 
extended  to  them  as  to  strangers.  The  judgment  or  decree  is 
equally  binding  upon  all,  and  should  be  equally  eflBcacious  for  pro- 
tection. When  the  judgment  or  decree  directs  a  sale  of  property 
of  the  defendant,  it  may  be  regarded  as  a  power  of  attorney  to 
the  officer  charged  with  its  execution  created  by  the  law,  and,  like 
any  other  power,  sufficient  to  give  validity  to  the  acts  of  the  officer 
until  the  power  is  revoked  by  the  reversal.  There  is  no  prohibi- 
tion in  the  law,  or  objection  in  the  reason  of  the  thing,  against  a 
party  taking  advantage  of  the  proceedings  had  for  the  enforcement 
of  the  judgment  which  he  has  recovered.  Strangers  are  protected, 
not  because  a  contrary  rule  would  discourage  bidding,  but  because 
they  have  a  right  to  rely  upon  the  validity  of  the  judgment  and 
invoke  its  protection  for  all  acts  done  under  it  whilst  it  is  in  force, 
and  for  the  rights  they  have  acquired  thereby.  That  the  rule 
also  has  the  effect  of  encouraging  bidders  at  the  sale  is  evidence 
of  its  wisdom,  but  is  not  the  reason  of  its  establishment.  In  Par- 
ker'%  HeirB  v.  Anderson^a  ffeirs^  5  T.  B.  Monroe  445,  real  pro- 
perty belonging  to  one  Pi^er  had  been  sold  under  a  decree  of  a 
court  of  equity  which  was  subsequently  reversed-  At  the  sale 
one  Anderson  became  the  purchaser,  and  after  reversal,  in  a  suit 
brought  by  the  heirs  of  Parker  against  the  heirs  of  Anderson,  the 
court  below  refused  to  compel  a  surrender  of  the  title  of  the  pro- 
perty. The  Court  of  Appeals  of  Kentucky,  where  the  case  was 
taken,  held  the  ruling  correct. 

"The  decree,*'  said  that  court,  "under  which  both  the  legal 
and  equitable  title  was  derived,  it  is  true  has  since  been  reversed 
by  the  decision  of  this  court ;  but  neither  from  analogy  to  legal 
proceedings,  nor  the  principles  and  usages  of  equity,  can  the 
reversal  of  the  decree  under  which  the  lot  was  sold  and  the  title 
conveyed  authorize  a  court  of  chancery  to  decree  a  reconveyance 
of  the  title  so  obtained.  The  doctrine  is  well  settled  at  law,  that 
estate  sold  under  a  writ  of  fieri  facias  will  be  retained  by  the  pur- 
chaser, though  the  judgment  upon  which  the  execution  issued  may 
be  afterwards  reversed  ;  and  the  rule  is  the  same  in  equity,  where 
land  is  sold  under  the  decree  of  a  court  of  equity  and  the  decree 
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is  afterwards  reversed.  After  the  reversal  of  a  judgment  at  law, 
or  the  decree  of  a  court  of  equity,  the  person  prejudiced  by  the 
decree  is  entitled  to  the  proceeds  of  the  estate  sold,  either  under 
execution  upon  the  judgment,  or  in  obedience  to  the  judgment,  or 
in  obedience  to  the  decree ;  and  it  would,  no  doubt,  be  competent 
for  a  court  of  law  or  equity  to  compel  restitution  of  the  money  for 
which  the  estate  sold.  But  both  law  and  equity  guard,  with  great 
circumspection,  the  interest  derived  by  purchasers  under  the  pro- 
cesses of  courts  of  law,  or  the  decrees  of  courts  of  equity ;  and 
unless  there  be  unfairness  in  the  transaction,  the  title  which  the 
purchaser  acquires,  either  by  the  sale  of  an  officer  acting  under  a 
fieri  facias  at  law,  or  the  sale  of  a  commissioner  acting  under  the 
decree  of  a  court  of  equity,  will  never,  upon  the  reversal  of  a 
judgment  or  decree,  be  disturbed. 

"  The  rule  was,  in  argument,  admitted  to  be,  in  the  general, 
correct ;  but  it  was  attempted  to  limit  its  application  to  purchasers 
who  are  neither  parties  nor  privies  to  the  judgment  or  decree 
under  which  the  sale  is  made.  The  reason  for  such  a  limitation 
of  the  principle  is  not,  however,  perceived  by  us,  and  we  have  met 
with  no  adjudged  case,  either  at  law  or  equity,  wherein  any  such 
exception  to  the  rule  has  been  made.  The  parties  to  a  judgment 
or  decree  are,  equally  with  all  others,  at  liberty  to  bid  and  pur- 
chase property  exposed  for  sale  under  ^e  authority  of  a  judgment 
or  decree,  and  there  is  the  same  reason  for  protecting  the  interest 
acquired  by  a  party  under  a  purchase  as  that  of  a  stranger.'' 

With  the  views  thus  forcibly  expressed  we  fully  concur. 

The  only  case  which  at  all  conflicts  with  it  to  which  we  have  been 
referred,  is  that  of  Reynolds  v.  HarriSy  decided  by  the  Supreme 
Court  of  this  state :  14  Gal.  667.  The  circumstances  of  that  case 
are  peculiar.  Separate  parcels  of  real  property,  consisting  of 
mining  canals  and  ditches,  had  been  mortgaged  by  different  par- 
ties to  secure  the  same  indebtedness.  The  decree  of  foreclosure 
directed  the  sale  of  the  property  upon  terms  variant  from  those 
prescribed  by  the  statute,  and  in  such  a  manner  as  to  defeat  the 
right  allowed  by  the  law  of  the  state  of  some  of  Ihe  mortgagees  to 
redeem  the  separate  parcels  mortgaged  by  them. 

At  the  sale  the  mortgagee  and  complainant  in  the  foreclosure 
purchased  the  entire  property — two  of  the  parcels  mortgaged 
being  struck  off  together  upon  one  bid — and  received  the  officer's 
certificate  of  the  sale — a  certificate  which  would  entitle  him  to  a 
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deed  at  the  end  of  six  months,  if  no  redemption  were  made  in  the 
meantime;  but  which  redemption  from  the  manner  of  sale  was 
impossible  with  reference  to  one  of  the  parcels.  The  amount  to 
be  paid  to  redeem  the  separate  parcels  could  not  be  ascertained, 
as  they  were  sold  together.  The  certificate  of  sale  and  the  decree 
were  subsequently  assigned  to  Harris.  Afterwards  the  decree 
was  reversed  so  far  as  it  directed  the  sale,  and  on  petition  of 
defendants  the  sale  was  set  aside,  and  the  credit  allowed  for  the 
amount  bid  vacated. 

It  will  be  thus  seen  that  the  sale  was  not  perfected  when  the 
proceedings  were  set  aside,  and  upon  this  fact,  together  with  the 
departure  in  the  sale  from  the  directions  of  the  statute,  the  action 
of  the  court  may  be  sustained.  But  there  is  much  in  the  opinion 
which  we  think  requires  qualification,  but  which,  without  qualifi- 
cation, we  are  satisfied,  from  the  extended  examination  we  have 
given  to  the  authorities,  is  unsupported  by  any  well-considered 
adjudication.  We  find  no  case  which  draws  the  distinction  there 
taken  between  parties  and  strangers,  and  makes  the  upholding  of 
a  judicial  sale,  after  reversal  of  the  judgment  or  decree  under 
which  it  was  made,  depend  upon  the  character  of  the  purchaser. 

If  now  we  test  the  question  presented  by  the  application  before 
us,  we  shall  find  it  one  of  easy  solution.  This  court,  in  rendering 
its  decree  of  September  1865,  had  jurisdiction  of  the  parties  and 
of  the  subject-matter.  It  passed  upon  the  amount  of  indebtedness 
of  the  South  Fork  Canal  Company  to  the  complainant,  upon  the 
existence  of  the  lien  asserted,  and  its  extent.  It  adjudged  that 
the  lien  extended  to  the  entire  flume  and  canal,  and  it  decreed  the 
sale  of  the  property  in  case  payment  of  the  complainant's  demand 
was  not  made  by  a  day  designated.  The  payment  was  not  made 
and  the  sale  took  place,  the  master  following  in  all  particulars  the 
direction  of  the  decree.  His  report  of  his  proceedings  was  not 
excepted  to  and  was  confirmed.  The  complainant  was  mentioned 
in  the  decree  as  a  possible  bidder,  and  provision  made  for  credit- 
ing his  bid  on  the  amount  adjudged  due  to  him.  The  master 
reported  that  the  assignee  of  the  complainant,  Hosmer,  became 
the  purchaser,  and  when  the  report  was  confirmed  the  master  was 
directed  to  execute  to  him  a  deed  of  the  property.  If  Hosmer 
and  his  grantee  cannot  under  these  circumstances  trust  to  the  title 
thus  acquired,  it  is  difficult  to  imagine  any  case  of  judicial  sale 
which  may  not  be  vacated  upon  a  subsequent  reversal  of  the  judg** 
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ment  or  decree  under  which  it  is  had.  We  are  clear  that  the  pur- 
chaser took  a  title  to  the  premises  which  cannot  be  disturbed. 
That  part  of  the  motion,  therefore,  which  usked  that  the  sale  be  set 
aside,  and  the  property  sold  restored  to  the  defendants,  is  denied ; 
and  the  decree  to  be  entered  on  the  mandate  of  the  Supreme 
Court  will  contain  the  provisions  already  mentioned,  without 
directing  the  enforcement  of  the  lien  upon  the  sections  named. 

The  defendants  are  entitled  to  have  the  costs  incurred  by  them 
in  the  Supreme  Court  credited  to  the  amount  found  by  the  master 
as  due  the  complainant. 


Circviit  Court  of  the  United  StateBfor  the  Southern  District  of 

New  York. 

AUGUSTIN  DALY  ».  HENRY  D.  PALMER  and  HENRY  C. 

JARRETT.i 

The  term  "  dramatic  composition"  in  the  copyright  acts  Includes  all  manner  of 
compositions  in  which  the  storjr  is  represented  by  dialogue  or  action  instead  of 
narratiye,  and  a  scene  or  composition  in  which  the  author's  ideas  are  conveyed  by 
action  alone,  is  within  the  term. 

A  dramatic  scene  or  incident  in  which  the  ideas  are  expressed  by  action  alone, 
or  by  action  and  dialogue  combined,  is  within  the  acts,  and  the  copyright  is 
infringed  by  another  scene  in  which  the  same  dramatic  effect  is  produced  by  the 
same  ideas  in  substantially  the  same  order  and  arrangement,  though  the  characters 
may  be  changed  and  the  portions  represented  by  action  in  one  may  be  represented 
by  spoken  words  in  the  other. 

Stage  directions,  and  the  order  of  representation  of  events  in  accordance  there- 
with, arc  the  subject  of  copyright. 

A  piracy  is  committed  if  the  meritorious  part  of  the  composition  is  incorporated 
in  another  work  without  material  alteration  in  the  constitnent  parts  or  in  the 
sequence  of  events  in  the  series.  And  the  change  of  characters  in  a  dramatic  scene 
from  male  to  female,  the  transfer  of  the  scene  to  an  underground  place  of  confine- 
ment,  the  use  of  different  instruments  of  release,  &c.,  the  chief  ideas  and  their 
sequence  remaining  the  same,  are  not  material  alterations. 

Where  two  dramatic  scenes  aro  substantially  alike,  and  the  charge  of  plagiarism 
is  made  in  a  bill  by  the  author  of  one  to  restrain  infringement  of  copyright^  and 
not  denied  by  defendant's  answer,  the  validity  of  the  copyright  is  not  impaired  by 
showing  that  the  incidents  of  which  the  scene  Was  composed  were  all  known  and 

*  We  are  indebted  for  this  novel  and  interesting  case  to  the  courtesy  of  Judge 
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in  common  use  before  the  complainant's  play  was  composed,  and  that  a  storv  had 
been  previously  published  in  which  tlie  incidents  had  been  related  in  similar  order. 

The  representation  of  a  part  of  a  play  is  an  infringement  of  copyright. 

The  sale,  with  a  view  to  public  representation,  of  a  play  which  infringes  the 
copyright  of  another,  makes  the  seller  a  participant  in  causing  the  play  to  be  pub- 
licly represented,  and  an  ii^unction  will  be  granted  against  the  sale. 

Thomas  S,  Alexander  and  William  Tract/,  for  the  plaintiff. 

William  D.  Booth  and  T.  TT.  Clarke,  of  Boston,  for  the  de- 
fendants. 

Blatchford,  J. — This  is  an  applioation  for  a  provisional  injunc- 
^on  to  restrain  the  defendants  from  the  public  performance  and 
representation,  and  from  the  sale  for  dramatic  representation,  of 
a  sceae  called  the  *^  railroad  scene"  in  a  play  called  '^  After  Dark/' 
The  plaintiff  is  by  profession  a  dramatic  author,  his  business  being 
to  compose,  write  and  produce  on  the  theatrical  stage  dramatic 
compositions,  commonly  called  plays.  The  defendants  are  the 
managers  of  a  public  place  of  theatrical  amusement,  in  the  city  of 
New  York,  called  Niblo's  Garden.  Before  the  1st  of  August 
1867,  the  plaintiff  composed  and  wrote  a  dramatic  composition 
called  ^^  Under  the  Gaslight,''  and  on  that  day  he  took  the  proper 
steps  to  secure  to  himself  a  copyright  for  the  composition,  under  the 
provisions  of  the  Act  of  February  3d  1831  (4  U.  S.  Stat,  at  Large 
436),  by  depositing  before  publication  a  printed  copy  of  the  title 
of  the  composition  as  author  and  proprietor,  in  the  Clerk's  office 
of  the  District  Court  of  the  Southern  District  of  New  York,  where 
he  resided  at  the  time.  The  composition  was  afterward  printed 
and  published,  and  within  three  months  from  its  publication  he 
caused  a  copy  of  it,  as  printed  and  published,  to  be  delivered  to 
said  clerk.  He  also  gave  information  of  copyright  being  secured 
by  causing  to  be  printed  and  inserted  in  the  several  copies  pub- 
lished the  words  prescribed  by  the  fifth  section  of  the  act. 

The  Act  of  1831  confers  upon  the  author  and  proprietor  of  a 
dramatic  composition,  duly  copyrighted,  the -sole  right  and  liberty 
of  printing,  reprinting,  publishing,  and  vending  such  composition, 
in  whole  or  in  part,  for  the  term  of  twenty-eight  years  from 
the  time  of  recording  the  title  of  such  composition,  in  the  manner 
directed  by  the  act.  The  Act  of  AugustlSth  1856  (11  U.  S.  Stat, 
at  Large  138),  provides  that  any  copyright  thereafter  granted 
under  the  laws  of  the  United  States  '^  to  the  author  or  proprietor 
of  any  dramatic  composition,  designed  or  suited  for  public  r^re^ 


288  DALY  V.  PALMER. 

sentation,  shall  be  deemed  and  taken  to  confer  upon  the  said 
author  or  proprietor,  his  heirs  and  assigns,  along  with  the  sole 
right  to  print  and  publish  the  said  composition,  the  sole  right  also 
to  act,  perform,  or  represent  the  same,  or  cause  it  to  be  acted,  per- 
formed, or  represented,  on  any  stage  or  public  place  during  the 
whole  period  for  which  the  copyright  is  obtained." 

The  bill  alleges  that  the  plaintiff's  play  was  designed  and  suited 
for  public  representation;  that  it  was  represented  for  the  first 
time  on  the  12th  of  August  1867,  under  his  direction,  and  for  his 
•  benefit,  at  the  New  York  Theatre,  a  public  place  of  theatrical 
amusement  in  New  York,  and  was  thenceforward  represented  there 
for  eight  consecutive  weeks;  that  it  met  with  great  success, 
attracted  crowds  of  persons,  and  was  pecuniarily  profitable  to  the 
plaintiff  to  a  large  amount ;  that  the  particular  cause  of  such  suc- 
cess was  what  was  commonly  called,  after  such  public  performance, 
the  ''railroad  scene"  at  the  end  of  the  third  scene  of  the  fourth 
act,  in  which  one  of  the  characters  is  represented  as  secured  by 
another,  and  laid  helpless  upon  the  rails  of  a  railroad  track  in  such 
manner,  and  with  the  presumed  intent,  that  the  railroad  train, 
momentarily  expected,  shall  run  him  down  and  kill  him,  and  just 
at  the  moment  when  such  a  fate  seems  inevitable  another  of  the 
characters  contrives  to  reach  the  intended  victim,  and  to  drag  him 
from  the  track  as  the  train  rushes  in  and  passes  over  the  spot ; 
that  this  incident  and  scene  was  entirely  novel  and  unlike  any 
dramatic  incident  known  to  have  been  theretofore  represented  on 
any  stage,  or  invented  by  any  author,  before  the  plaintiff  so  com- 
posed, produced,  and  represented  the  same ;  that  the  playing  of 
said  composition  and  scene  caused  the  same  to  become  famous  in 
all  parts  of  the  United  States  and  Canada  and  in  England ;  that 
the  chief  value  of  the  composition  and  its  popularity  depend  upon 
said  ''  railroad  scene ;"  that  it  was  repeatedly  produced  and  repre- 
sented by  and  for  the  advantage  of  the  plaintiff  in  many  cities  and 
towns  of  the  United  States  and  Canada,  to  the  profit  of  the  plain- 
tiff; that  before  learning  of  the  alleged  wrongs  mentioned  in  the 
bill  attempted  by  the  defendants,  the  plaintiff  had  made  arrange- 
ments for  representing  the  play  dramatically  at  New  York  and  in 
various  places  in  the  United  States  during  the  present  winter  and 
the  approaching  spring ;  that  he  accordingly  commenced  to  repre- 
sent the  play  at  the  New  York  Theatre,  in  the  city  of  New  York, 
on  the  4th  of  November,  1868 ;  that  soon  after  the  production, 
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representation,  and  printing  of  the  play  in  the  United  States,  one 
Dion  Boucicault,  a  dramatic  author  and  actor  and  theatrical 
manager,  a  subject  of  Great  Britain,  residing  in  England,  procured 
a  copy  of  said  play  by  some  means,  and,  without  the  knowledge 
or  consent  of  the  plaintiff,  prepared  therefrom  a  play,  which  he 
called  "After  Dark,"  in  which  play  he  introduced  several  of  the 
scenes  and  incidents  of  the  plaintiff's  play,  varying  them  slightly, 
but  following  in  them  the  invention  and  plan  of  the  plaintiff's  play, 
in  a  manner  which  was  intended  to  differ  from  it  only  slightly,  so 
as  colorably  to  be  a  different  work,  while  substantially  retaining 
the  attractive  features  of  the  plaintiff's  play,  and  which  contained, 
with  only  colorable  variations,  the  said  "railroad  scene"  of  the 
plaintiff's  play,  substituting  for  the  surface  railroad  an  under- 
ground railroad,  for  the  rescuer  of  the  victim  to  be  killed  on  the 
railroad  a  man  for  a  woman,  for  the  railroad  station  in  which  the 
rescuer  was  confined  a  cellar,  and  for  the  breaking  down  a  door 
to  escape  and  rescue  the  victim,  the  breaking  down  a  wall  or  the 
door  in  a  wall ;  that  the  work  of  Boucicault  is  a  palpable  imitation 
of  the  plaintiff's  said  "railroad  scene,"  and  is  plagiarized  there- 
from and  put  into  the  play  called  "  After  Dark,"  by  Boucicault, 
for  the  purpose  of  obtaining  the  pecuniary  b^iefit  which  might 
otherwise  result  to  the  plaintiff  from  the  representation  of  his 
play;  that  the  play  of  "After  Dark"  was  performed  in  England 
without  the  plaintiff's  consent,  to  the  great  profit  of  Boucicault, 
and  was  indebted  for  its  success  and  profit  to  such  imitation  of 
said  "  railroad  scene ;"  that  Boucicault  has  sent  copies  of  his  play 
containing  such  plagiarism  of  said  "  railroad  scene"  to  the  defend- 
ants in  the  United  States,  for  sale  and  performance  for  his  own 
profit,  and  several  copies  of  it  are  in  the  defendants'  possession ; 
that  the  defendants  are  intending,  and  have  announced  their  pur- 
pose, to  perform  such  play  called  "After  Dark"  publicly  on  the 
stage,  at  Niblo's  Garden,  in  New  York,  on  the  16th  of  November 
1868,  and  every  night  thereafter  till  further  notice,  without  the 
consent  of  the  plaintiff;  that  such  play  and  the  plagiarism  of  said 
^^  railroad  scene"  are  being  rehearsed  at  Niblo's  Garden,  under 
the  direction  of  the  defendants,  with  a  view  to  such  public  per- 
formance thereof;  and  that  the  defendant  Palmer,  acting  for 
Boucicault,  is  about  to  sell  copies  of  the  play  called  "  After  Dark," 
with  said  plagiarized  scene,  to  other  persons  in  the  United  States, 
to  be  publicly  represented.     The  bill  prays  for  an  injunction  to 
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restrain  the  defendants  from  the  public  representation,  and  from 
the  sale  for  dramatic  representation  of  the  said  ^'  railroad  scene" 
in  "After  Dark/' 

The  defence  to  the  application  on  the  facts  is  confined  to  show- 
ing by  affidavits  that  the  following  matters  were  known  prior  to 
the  taking  put  by  the  plaintiff  of  his  copyright,  namely,  the  repre- 
sentation on  a  stage  of  a  train  of  cars  drawn  by  a  locomotive 
engine  on  a  railroad;  a  like  representation,  wherein  the  train 
appeared  to  run  over  a  man  lying  on  the  track  ;  and  a  like  repre- 
sentation, wherein  the  train  appeared  to  run  over  a  man  lying  on 
the  track,  who  had  been  thrown  thereon  in  a  helpless  condition 
by  another  of  the  characters,  in  order  that  he  might  be  run  over 
and  killed.  A  story  called  "Captain  Tom's  Fright,"  in  the 
Galaxy  for  March  15th  1867,  is  also  adduced  to  affect  the  validity 
of  the  plaintiff's  copyright.  There  is  no  answer  to  the  bill,  nor 
is  there  any  denial  of  the  allegations  that  Boucicault  procured  a 
copy  of  the  plaintiff's  play  and  prepared  therefrom  the  "  railroad 
scene"  in  the  play  of  "  After  Dark,"  and  intended  that  the  latter 
should  only  be  colorably  different  from  the  "railroad  scene"  in 
the  plaintiff's  play,  by  making  the  substitutions  before  mentioned, 
and  that  the  "railroad  scene"  in  the  play  of  "After  Dark"  was 
plagiarized  by  Boucicault  from  the  "railroad  scene"  in  the  plain- 
tiff's play. 

In  the  plaintiff's  play  there  is  a  surface  railroad,  with  a  railroad 
station  and  a  signal  station  shed  or  store-room.  A  signal-man 
appears,  and  a  woman  named  Laura.  At  the  request  of  Laura, 
the  signal-man  locks  her  in  the  shed.  There  are  some  axes  in  it. 
One  Snorkey  then  appears.  The  signal-man  then  goes  off.  One 
Byke  then  enters  with  a  coil  of  rope  in  his  hand,  and  throws  it 
over  Snorkey,  and  tightens  it  around  his  arm,  and  coils  it  around 
his  legs,  and  then  lays  him  across  the  track  and  fastens  him  to  the 
rails,  and  goes  off,  having  by  language  given  it  to  be  understood 
that  the  intention  is  that  Snorkey  shall  be  run  over  by  the  train 
and  killed.  Laura,  from  a  window  in  the  shed,  sees  what  is  done. 
The  steam  whistle  of  the  train  is  heard.  She  takes  an  axe  and 
strikes  the  door.  The  whistle  is  heard  again,  with  the  rumble  of 
the  approaching  train.  She  gives  more  blows  on  the  door  with 
the  axe.  It  opens.  She  runs  and  unfastens  Snorkey.  The  lights 
of  the  engine  appear,  and  she  moves  Snorkey's  head  from  the 
track  as  the  train  rushes  past.     This  incident  occupies  the  whole 
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of  the  third  scene  of  the  fourth  act.  There  is  a  good  deal  of  con- 
versation, first  between  the  signal-man  and  Laura,  and  then 
between  Snorkey  and  the  signal-man,  and  then  between  Byke  and 
Snorkey,  and  then  between  Laura  and  Snorkey.  There  are  stage 
directions  for  Laura  to  go  into  the  shed ;  for  the  signal-man  to 
lock  her  in ;  for  Snorkey  to  enter ;  for  the  signal-man  to  go  off; 
for  Byke  to  enter  with  the  coil  of  rope ;  for  Byke  to  throw  the 
coil  over  Snorkey,  and  tighten  the  rope  around  Snorkey's  arm, 
and  coil  it  around  his  legs ;  for  Byke  to  lay  Snorkey  across  the 
track,  and  fasten  him  to  the  rails;  for  Byke  to  go  off;  for  the 
steam  whistle  to  be  heard ;  for  blows  on  the  door  to  be  heard ;  for 
the  steam  whistle  to  be  heard  again,  with  the  rumble  of  the  train ; 
for  more  blows  on  the  door  to  be  heard ;  for  the  door  to  open ; 
for  Laura  to  appear  with  the  axe  in  her  hand ;  for  her  ta  run  and 
anfasten  Snorkey ;  for  the  lights  of  the  engine  to  be  seen ;  for 
Laura  to  take  Snorkey's  head  from  the  track ;  and  for  the  train 
to  rush  past.  These  stage  directions  are  separate  and  apart  from 
the  conyersation,  and  are  in  italics,  and  in  parentheses,  at  the 
appropriate  places  m  the  progress  of  the  scene.  The  substance 
and  purport  of  the  successive  conversations  in  the  scene  are,  that 
Laura  requests  the  signal*man  to  lock  her  in  the  shed  and  he  con- 
sents ;  that  Snorkey  requests  the  signal-man  to  stop  by  signal  the 
expected  train  and  he  refuses ;  that  Byke  gives  Snorkey  to  under- 
stand that  he  is  to  be  run  over  and  killed  by  the  train ;  and  that 
Snorkey  requests  Laura  to  break  down  the  door  and  release  him. 
The  idea  is  also  conveyed  by  the  language  in  the  scene,  that  Byke 
is  about  to  commit  robbery  and  murder  at  Laura's  house,  and  that 
Snorkey  is  trying  to  give  information  of  the  fact. 

In  the  play  of  "After  Dark"  the  "railroad  scene"  is  in  the 
third  act.  In  the  first  scene  of  that  act  one  Gordon  Chumley  is 
rendered  insensible  by  drugs,  and  one  Old  Tom  is  thrown  by  force 
into  a  wine  vault.  In  the  second  scene  of  that  act  Old  Tom  is 
represented  as  in  the  vault.  There  is  an  orifice  in  the  vault  which 
opens  upon  the  track  of  an  underground  railroad.  The  rum- 
bling of  cars  is  heard,  and  lights  flash  through  the  orifice.  Old 
Tom,  through  a  door  into  an  adjoining  vault,  sees  two  of  the 
characters  carry  Chumley  and  break  a  hole  through  a  wall  and 
pass  the  body  of  Chumley  through  the  hole,  as  he  supposes,  for 
concealment  in  a  well  or  vault.  Old  Tom  then  finds  an  iron  bar, 
and  resolves  to  attempt  escape  by  enlarging  the  orifice  in  the  wall 
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opening  on  the  railroad.  Then  follows  scene  third.  The  railroad 
is  seen,  with  a  circular  orifice  which  ventilates  the  cellar  in  which 
Old  Tom  is.  The  body  of  Chumley  is  seen  lying  across  the  rails, 
and  the  arm  of  Old  Tom,  and  then  his  head,  are  passed  through 
the  orifice.  For  this  much  of  the  scene  there  are  only  stage  direc- 
tions without  spoken  words.  The  following  is  a  verbatim  copy  of 
the  rest  of  the  scene,  the  parts  in  parentheses  being  stage  directions : 
"  Old  Tom. — About  four  courses  of  bricks  will  leave  me  room 
to  pass.  What  is  that  on  the  line  ?  There  is  something  surely 
there.  (A  distant  telegraph  alarm  rings,  the  semaphore  levers 
play,  and  the  lamps  revolve.)  Great  Heaven !  'tis  Gordon.  I 
see  his  pale,  upturned  face— -he  lives!  Gordon!  Gordon!  I*m 
here !  He  does  not  answer  me.  (A  whistle  is  heard  and  distant 
train  passes.)  Ah !  murderers.  I  see  their  plan.  They  have 
dragged  his  insensible  body  to  that  place  and  left  him  there  to  be 
killed  by  a  passing  train.  Demons!  Wretches!  (He  works 
madly  at  the  orifice.  The  bricks  fall  under  his  blows.  The 
orifice  increases.  He  tries  to  struggle  through  it.)  Not  yet. 
Not  yet.  (The  alarm  rings  again.  The  levers  in  the  front  play. 
The  red  light  burns  and  a  white  light  is  turned  to  L.  H.  Tunnel. 
The  wheels  of  an  approaching  train  are  heard.)  Oh,  Heaven ! 
give  me  strength— down— down.  One  moment !  (A  large  piece 
of  wall  falls  in  and  Old  Tom  comes  with  it.)  See,  it  comes,  the 
monster  comes.  (A  loud  rumbling  and  crashing  sound  is  heard. 
He  tries  to  move  Gordon,  but  seeing  the  locomotive  close  on  him, 
he  flings  himself  on  the  body  and  clasping  it  in  his  arms,  rolls 
over  with  it  forward.  A  locomotive,  followed  by  a  train  of  car- 
riages, rushes  over  the  place,  and  as  it  disappears  Old  Tom  frees 
himself  from  Chumley  and  gazes  after  the  train.)*'  The  play  of 
*'  After  Dark"  has  never  been  published  by  Boucicault,  although 
printed  by  him  for  private  use. 

The  first  inquiry  is,  what  is  meant  in  the  Act  of  1856  by  a 
"  dramatic  composition,"  what  is  meant  by  the  "public  represen- 
tation" of  a  dramatic  composition,  and  what  is  meant  by  the  right 
to  "  act,  perform,  or  represent"  a  dramatic  composition  on  "  a 
stage  or  public  place."  The  Act  of  1856  confers  on  the  author  or 
proprietor  of  a  copyrighted  "  dramatic  composition,  designed  or 
suited  for  public  representation,"  the  sole  right  of  acting,  per- 
forming, or  Representing  the  same  on  a  stage  or  public  place,  in 
addition  to  the  sole  right  to  print  and  publish  such  composition. 
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The  latter  right  must  be  considered  aa  being  conferred  by  the  Act 
of  1831,  for,  although  that  act  speaks  only  of  a  copyright  for  a 
"book  or  books,  map,  chart,  musical  composition,  print,  cut,  or 
engraving,"  yet,  under  the  language  of  the  Act  of  1856,  a  "  dra- 
matic composition,  designed  or  suited  for  public  representation," 
must  be  regarded  as  embraced  within  the  Act  of  1831. 

A  composition  in  the  sense  in  which  that  word  is  used  in  the 
Act  of  1856,  is  a  written  or  literary  work  invented  and  set  in 
order.  A  dramatic  composition  is  such  a  work  in  which  the  nar- 
rative is  not  related,  but  is  represented  by  dialogue  and  action. 
When  a  dramatic  composition  is  represented,  in  dialogue  and 
action,  by  persons  who  represent  it  as  real,  by  performing  or  going 
through  with  the  various  parts  or  characters  assigned  to  them  sev- 
erally, the  composition  is  acted,  performed,  or  represented ;  and 
if  the  representation  is  in  public,  it  is  a  public  representation.  To 
act,  in  the  sense  of  the  statute,  is  to  represent  as  real,  by  counte- 
nance, voice,  or  gesture,  that  which  is  not  real.  A  character  in 
a  play  who  goes  through  with  a  series  of  events  on  the  stage  with- 
out speaking,  if  such  be  his  part  in  the  play,  is  none  the  less  an 
actor  in  it  than  one  who,  in  addition  to  motions  and  gestures,  uses 
his  voice.  A  pantomime  is  a  species  of  theatrical  entertainment 
in  which  the  whole  action  is  represented  by  gesticulation  without 
the  use  of  words.  A  written  work  consisting  wholly  of  directions 
set  in  order  for  conveying  the  ideas  of  the  author  on  a  stage  or 
public  place  by  means  of  characters  who  represent  the  narrative 
wholly  by  action,  is  as  much  a  dramatic  composition  designed  or 
suited  for  public  representation  as  if  language  or  dialogue  were 
used  in  it  to  convey  some  of  the  ideas. 

The  "  railroad  scene**  in  the  plaintiff's  play  is  undoubtedly  a 
dramatic  composition.  Those  parts  of  it  represented  by  motion 
or  gesture,  without  language,  are  quite  as  much  a  dramatic  com- 
position as  those  parts  of  it  which  are  represented  by  voice.  '  This 
is  true  also  of  the  "railroad  scene"  in  "After  Dark."  Indeed, 
on  an  analysis  of  the  two  scenes  in  the  two  plays,  it  is  manifest 
that  the  most  interesting  and  attractive  dramatic  effect  in  each  is 
produced  by  what  is  done  by  movement  and  gesture  entirely  irre- 
spective of  anything  that  is  spoken.  The  important  dramatic 
effect  in  both  plays  is  produced  by  the  movements  and  gestures 
which  are  prescribed  and  set  in  order  so  as  to  be  read,  and  which 
are  contained  within  parentheses.     The  spoken  words  in  each  ai'e 
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of  but  trifling  consequence  to  the  progress  of  the  series  of  events 
represented  and  communicated  to  the  intelligence  of  the  spectator 
by  those  parts  of  the  scene  which  are  directed  to  be  represented 
by  movement  and  gesture.  The  series  of  events  so  represented 
and  communicated  by  movement  and  gesture  alone  to  the  intelli- 
gence of  the  spectator,  according  to  the  directions  contained  in 
parentheses  in  the  two  plays  in  question  here,  embraces  the  con- 
finement of  A.  in  a  receptacle  from  which  there  seems  to  be  no 
feasible  means  of  egress ;  a  railroad  track,  with  the  body  of  B. 
placed  across  it  in  such  manner  as  to  involve  the  apparently 
certain  destruction  of  his  life  by  a  passing  train ;  the  appearance 
of  A.  at  an  opening  in  the  receptacle,  from  which  A.  can  see  the 
body  of  B. ;  audible  indications  that  the  train  is  approaching ; 
successful  efforts  by  A.  from  within  the  receptacle,  by  means  of 
an  implement  found  within  it,  to  obtain  egress  from  it  upon  the 
track ;  and  the  moving  of  the  body  of  B.  by  A.  from  the^impend- 
ing  danger,  a  moment  before  the  train  rushes  by.  In  both  of  the 
plays  the  idea  is  conveyed  that  B.  is  placed  intentionally  on  the 
track,  with  the  purpose  of  having  him  killed.  Such  idea  is,  in 
the  plaintiff's  play,  conveyed  by  the  joint  medium  of  language 
uttered  and  of  movements  which  are  the  result  of  prescribed  direc- 
tions, while  in  Boucicault's  play  it  is  conveyed  solely  by  language 
uttered.  The  action,  the  narrative,  the  dramatic  effect  and 
impression,  and  the  series  of  events  in  the  two  scenes  are  identi- 
cal. Both  are  dramatic  compositions  designed  or  suited  for  pub- 
lic representation.  It  is  true  that  in  one  A.  is  a  woman,  and  in 
the  other  A.  is  a  man ;  that  in  one  A.  is  confined  in  a  surface 
railroad  station-shed,  and  in  the  other  A.  is  confined  in  a  cellar 
abutting  on  the  track ;  that  in  one  A.  uses  an  axe,  and  in  the 
other  A.  uses  an  iron  bar ;  that  in  one  A.  breaks  down  a  door, 
and  in  the  other  A.  enlarges  a  circular  hole ;  that  in  one  B.  is 
conscious  and  is  fastened  to  the  rails  by  a  rope,  and  in  the  other 
B.  is  insensible  and  is  not  fastened ;  and  that  in  one  there  is  a 
good  deal  of  dialogue  during  the  scene,  and  in  the  other  only  a 
soliloquy  by  A.,  and  no  dialogue.  But  the  two  scenes  are  identi- 
cal in  substance,  as  written  dramatic  compositions,  in  the  particu- 
lars in  which  the  plaintiff  alleges  that  what  he  has  invented  and 
set  in  order  in  the  scene  has  been  appropriated  by  Boucicault. 

Nor  is  this  a  case  of  first  impression.     An  arrangement  of 
musical  notes,  forming  a  tune  or  air,  is  a  musical  composition,  and 
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the  author  who  has  invented  it  and  set  it  in  order  and  copyrighted 
it,  is  entitled  to  protection.  The  extent  of  that  protection  has 
been  the  subject  of  judicial  interpretation.  In  the  case  of  D'AIr 
maim  v.  Bootey^  1  Younge  &  CoUyer's  Exch.  R.  288,  the  plain- 
tiffs, proprietors  of  the  copyright  of  an  opera  of  Auber's,  and  also 
of  another  copyright  of  the  overture  of  the  same  opera,  and  also 
of  another  copyright  of  the  airs  of  the  same  opera,  filed  a  bill  in 
equity  to  restrain  the  defendant  from  infringing  such  copyrights. 
The  defendant  had  published  several  of  the  airs,  with  some  altera- 
tions, in  the  shape  of  quadrilles  and  waltzes.  It  was  claimed  on 
the  part  of  the  defendant  that  his  work  was  merely  an  adaptation 
of  the  original,  and  therefore  not  a  piracy  J  But  the  court  (Lord 
Chief  Baron  Lyndhurst)  held  that  if  the  defendant  had  pub- 
lished the  original  air,  though  with  adaptations  and  harmonies,  or 
for  different  instruments,  it  was  a  piracy,  and  that  it  was  not  like 
the  case  of  an  abridgment  of  a  book,  where  the  purpose  of  the 
abridgment  was  distinct  from  that  of  the  work  from  which  it  was 
taken.  On  this  subject  the  court  says :  ^Mt  is  admitted  that  the 
defendant  has  published  portions  of  the  opera  containing  the 
melodious  parts  of  it ;  that  he  has  also  published  entire  airs ;  and 
that  in  one  of  his  waltzes  he  has  introduced  seventeen  bars  in 
succession,  containing  the  whole  of  the  original  air,  although  he 
adds  fifteen  other  bars  which  are  not  to  be  found  in  it.  Now,  it 
is  said  that  this  is  not  a  piracy — ^first,  because  the  whole  of  each 
air  has  not  been  taken ;  and,  secondly,  because  what  the  plaintiffs 
purchased  was  the  entire  opera,  and  the  opera  consists  not  merely  of 
certain  airs  and  melodies,  but  of  the  whole  score.  But,  in  the  first 
place,  piracy  may  be  of  part  of  an  air  as  well  as  of  the  whole ;  and, 
in  the  second  place,  admitting  that  the  opera  consists  of  the  whole 
score,  yet  if  the  plaintiffs  were  entitled  to  the  whole,  a  fortiori^ 
they  were  entitled  to  publish  the  melodies  which  form  a  part. 
Again,  it  is  said  that  the  present  publication  is  adapted  for  dancing 
only,  and  that  some  degree  of  art  is  needed  for  the  purpose  of  so 
adapting  it,  and  that  but  a  small  part  of  the  merit  belongs  to  the 
original  composer.  That  is  a  nice  question.  It  is  a  nice  question 
what  shall  be  deemed  such  a  modification  of  an  original  work  as 
shall  absorb  the  merit  of  the  original  in  the  new  composition.  No 
doubt  such  a  modification  maybe  allowed  in  some  cases,  as  in  that 
of  an  abridgment  or  a  digest.  Such  publications  are  in  their 
nature  original.     Their .  compiler  intends  to  make  of  them  a  new 
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use ;  not  that  which  the  author  proposed  to  make.  Digests  are 
of  great  use  to  practical  men,  though  not  so,  comparatively  speak- 
ing, to  students.  The  same  may  be  said  of  an  abridgment  of  any 
study ;  but  it  must  be  a  bond  fide  abridgment,  because  if  it  con- 
tains many  chapters  of  the  original  work,  or  such  as  made  that 
work  most  saleable,  the  maker  of  the  abridgment  commits  a 
piracy.  Now  it  will  be  said  that  one  author  may  treat  the  sub- 
ject very  differently  from  another  who  wrote  before  him.  That 
observation  is  true  in  many  cases.  A  man  may  write  upon  morals 
in  a  manner  quite  distinct  from  that  of  others  who  preceded  him ; 
but  the  subject  of  music  is  to  be  regarded  upon  very  different 
principles.  It  is  the  air  or  melody  which  is  the  invention  of  the 
author,  and  which  may,  in  such  case,  be  the  subject  of  piracy ; 
and  you  commit  a  piracy  if,  by  taking  not  a  single  bar  but  several, 
you  incorporate  in  the  new  work  that  in  which  the  whole  merito- 
rious part  of  the  invention  consists.  *  *  Now  it  appears  to  me 
that  if  you  take  from  the  composition  of  an  author  all  those  bars 
consecutively  which  form  the  entire  air  or  melody  without  any 
material  alteration,  it  is  a  piracy ;  though,  on  the  other  hand,  you 
might  take  them  in  a  different  order,  or  broken  by  the  intersec- 
tion of  others,  like  words,  in  such  a  manner  as  should  not  be  a 
piracy.  It  must  depend  on  whether  the  air  taken  is  substantially 
the  same  with  the  original.  Now  the  most  unlettered  in  music 
can  distinguish  one  song  from  another,  and  the  mere  adaptation 
of  the  air,  either  by  changing  it  to  a  dance  or  by  transferring  it 
from  one  instrument  to  another,  does  not,  even  to  common  appre- 
hensions, alter  the  original  subject.  The  ear  tells  you  that  it  is 
the  same.  The  original  air  requires  the  aid  of  genius  for  its  con- 
struction, but  a  mere  mechanic  in  music  can  make  the  adaptation 
or  accompaniment.  Substantially  the  piracy  is,  where  the  appro- 
priated music,  though  adapted  to  a  different  purpose  from  that  of 
the  original,  may  still  be  recognised  by  the  ear.  The  adding 
variations  makes  no  difference  in  the  principle.''  An  injunction 
was  granted.  The  views  of  Lord  Lynduurst  in  that  case  were 
cited  and  approved  by  Mr.  Justice  Nelson  in  this  court  in  the 
case  of  Jollie  v.  JaqueSy  1  Blatchf.  C.  C.  B.  618,  625.  They  are 
eminently  sound  and  just,  and  are  applicable  to  the  case  of  a  dra- 
matic composition  designed  for  public  representation.  Such  a 
composition,  when  represented',  excites  emotions  and  imparts 
impressions  not  merely  through  the  medium  of  the  ear,  as  music 
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does,  but  through  the  medium  of  the  eye  as  well  as  the  ear.  Move- 
ment, gesture  and  facial  expression,  which  address  the  eye  only,  are 
as  much  a  part  of  the  dramatic  composition  as  is  the  spoken  lan- 
guage, which  addresses  the  ear  only ;  and  that  part  of  the  written 
composition  which  gives  direction  for  the  movement  and  gesture  is 
as  much  a  part  of  the  composition,  and  protected  by  the  copyright, 
as  is  the  language  prescribed  to  be  uttered  by  the  characters. 
And  this  is  entirely  irrespective  of  the  set  of  the  stage,  or  of  the 
machinery  or  mechanical  appliances,  or  of  what  is  called  in  the 
language  of  the  stage,  scenery,  or  the  work  of  the  scene  painter. 
Now,  in  consonance  with  the  principles  laid  down  by  Lord 
Lyndhubst,  the  plaintiff  is  as  much  entitled  to  protection  in 
respect  to  a  substantial  and  material  original  part  of  his  ''  railroad 
scene,"  as  he  is  in  respect  to  the  whole.  Under  the  Act  of  1856 
construed  in  connection  with  the  Act  of  1831,  he  is  entitled  to  be 
protected  against  piracy  in  whole  or  in  part,  by  representation  as 
well  as  by  printing,  publishing  and  vending.  Although  the  Act 
of  1831,  in  regard  to  printing,  publishing,  and  vending,  uses  the 
words  "  in  whole  or  in  part,*'  and  the  Act  of  1856,  in  regard  to 
representing,  does  not  use  those  words,  yet  the  Act  of  1856,  by 
referring,  as  it  does,  to  the  right  conferred  by  the  Act  of  1831, 
as  the  "sole  right  to  print  and  publish"  the  copyrighted  composi- 
tion, when  such  right  is,  on  the  face  of  the  Act  of  1831,  the  sole 
right  to  print  and  publish  "  in  whole  or  in  part,"  and  by  then 
conferring  "  the  sole  right  also  to  act,  perform,  or  represent  the 
same,  or  cause  it  to  be  acted,  performed,  or  represented  on  any 
stage  or  public  place,"  must  be  held  to  confer  the  right  to  repre- 
sent in  whole  or  in  part.  All  that  is  substantial  and  material  in 
the  plaintiff 's  "railroad  scene,"  has  been  used  by  Boucicault,  in 
the  same  order  and  sequence  of  events,  and  in  a  manner  to  convey 
the  same  sensations  and  impressions  to  those  who  see  it  repre- 
sented, as  in  the  plaintiff's  play.  Soucicault  has  indeed  adapted 
the  plaintiff's  series  of  events  to  the  story  of  his  play,  and  in  doing 
so  has  evinced  skill  and  art,  but  the  same  use  is  mado  in  both 
plays  of  the  same  series  of  events,  to  excite,  by  representation, 
the  same  emotions  in  the  same  sequence.  There  is  no  new  use, 
in  the  sense  of  the  law,  in  Boucicault's  play,  of  what  is  found  in 
the  plaintiff's  "railroad  scene."  The  "railroad  scene"  in  Bouci- 
cault's  play  contains  everything  which  makes  the  "  railroad  scene" 
in  the  plaintiff's  play  attractive  as  a  representation  on  the  stage. 
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As,  in  the  case  of  the  musical  composition,  the  air  is  the  invention 
of  the  author,  and  a  piracy  is  committed  if  that  in  which  the  whole 
meritorious  part  of  the  invention  consists  is  incorporated  in  another 
work,  without  any  material  alteration  in  sequence  of  bars,  so  in 
the  case  of  the  dramatic  composition,  designed  or  suited  for  xepre- 
sentation,  the  series  of  events  directed  in  writing  by  the  author 
in  any  particular  scene  is  his  invention,  and  a  piracy  is  committed 
if  that  in  which  the  whole  merit  of  the  scene  consists  is  incor- 
porated in  another  work  without  any  material  alteration  in  the 
constituent  parts  of  the  series  of  events,  or  in  the  sequence  of  the 
events  in  the  series.  The  adaptation  of  such  series  of  events  to 
different  characters  who  use  different  language  from  the  characters 
and  language  in  the  first  play,  is  like  the  adaptation  of  the  musical 
air  to  a  different  instrument,  or  the  addition  to  it  of  variations  or 
of  an  accompaniment.  The  original  subject  of  invention,  that 
which  required  genius  to  construct  it  and  set  it  in  order,  remains 
the  same  in  the  adaptation.  A  mere  mechanic  in  dramatic  com- 
position can  make  such  adaptation ;  and  it  is  a  piracy  if  the  appro- 
priated series  of  events,  when  represented  on  the  stage,  although 
performed  by  new  and  different  characters  using  different  language, 
is  recognised  by  the  spectator  through  any  of  the  senses  to  which 
the  representation  is  addressed,  as  conveying  substantially  the 
same  impressions  to,  and  exciting  the  same  emotions  in  the  mind, 
in  the  same  sequence  or  order.  Tested  by  these  principles,  the 
"  railroad  scene"  in  Boucicault's  play  is  undoubtedly,  when  acted, 
performed,  or  represented  on  a  stage  or  public  place,  an  invasion 
and  infringement  of  the  copyright  of  the  plaintiff  in  the  "  railroad 
scene*'  in  his  play. 

The  substantial  identity  between  the  two  scenes  would  naturally 
lead  to  the  conclusion  that  the  later  one  had  been  adopted  from 
the  earlier  one.  The  charge  of  actual  plagiarism  on  the  part  of 
Boucicault  made  in  the  bill  is  not  denied.  It  is  hardly  possible 
that  the  resemblances  are  accidental,  and  that  the  differences  are 
not  merely  colorable,  with  a  view  to  disguise  the  plagiarism.  The 
true  tost  as  to  whether  there  is  piracy  or  not  is  to  ascertain 
whether  there  is  a  servile  or  evasive  imitation  of  the  plaintiff's 
work,  or  whether  there  is  a  bond  fide  original  compilation  made 
up  from  common  materials  and  common  sources,  with  resemblances 
which  are  merely  accidental,  or  result  from  the  nature  of  the  sub- 
ject :  Emerson  v.  Davies,  3  Story  768,  793. 
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Nothing  that  has  been  adduced  on  the  part  of  the  defendants 
affects  the  validity  of  the  plaintiff's  copyright,  on  the  question  of 
the  originality  and  novelty  of  the  "  railroad  scene"  in  his  play. 

The  sale  of  Boucicault's  play  to  other  persons,  with  a  view  to 
its  public  representation,  makes  the  seller  a  participant  in  causing 
the  play  to  be  publicly  represented. 

An  injunction  must,  therefore,  issue  restraining  the  defendants 
from  the  public  performance  or  representation,  and  from  the  sale 
for  public  performance  or  representation,  of  the  "railroad  scene" 
in  the  play  of  "After  Dark,"  or  of  any  scene  in  substance  the 
same  as  the  "  railroad  scene"  in  either  of  the  two  plays,  as  such 
scene  is  herein  defined. 


Court  of  Chancery  of  Delaware. 

WHARTON  IT  Al.  v.  CLEMENTS  bt  Al. 

A  partner  with  the  knowledge  of  his  copartner  converted  to  the  use  of  the  firm 
monej  received  by  him  as  a  United  States  deputy  collector  of  internal  revenue. 
Held,  that  a  bond  of  the  firm  given  to  indemnify  the  sureties  of  the  deputy  collector 
was  valid  as  a  partnership  obligation. 

Such  bond  valid  as  an  indemnity  although  executed  before  the  sureties  had  made 
good  the  defalcation,  and  although  in  form  it  was  a  bond  for  the  payment  of 
money. 

The  material  facts  in  this  case  were  these : — John  F.  Clements, 
a  United  States  deputy  collector  of  internal  revenue,  converted 
the  public  revenue  collected  by  him  to  the  use  of  the  firm  of  J.  F. 
Clements  &  Co.,  of  which  he  was  a  member.  This  was  done  with 
the  knowledge  and  concurrence  of  his  copartner.  The  firm  be- 
coming insolvent,  Clements  and  his  copartner  executed  their  joint 
obligation  to  indemnify  the  defendants  as  sureties  in  Clements's 
official  bond.  The  obligation  so  given  was  an  absolute  bond  for 
the  payment  of  $500,  with  a  warrant  of  attorney  for  the  confession 
of  judgment  annexed.  Judgment  was  confessed  upon  the  bond 
and  execution  issued,  under  which  the  partnership  goods  were 
levied  upon  and  sold.  The  complainants,  certain  simple-contract 
creditors  of  the  firm,  then  filed  this  bill  to  restrain  the  sheriff  from 
paying  to  the  sureties  the  proceeds  of  their  execution,  praying 
that  the  fund  might  be  held  in  order  to  meet  their  claims  when 
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prosecuted  to  judgment.     They  had  since  obtained  judgments  for 
their  respective  claims. 

At  the  time  of  the  execution  of  the  indemnifying  bond  the  sure- 
ties of  Clements  had  sustained  no  damage,  but  since  the  goods 
were  sold  under  their  execution,  and  in  fact  since  this  bill  was 
filed,  they  had  under  legal  process  made  good  to  the  United 
States  collector  Clements's  defalcation  to  an  amount  exceeding  the 
fund  in  the  sheriff's  hands.  Whether  they  were  entitled  to  take 
the  proceeds  of  their  execution,  or  whether  these  proceeds  should 
be  held  applicable  to  the  judgments  of  the  complainants  as  cre- 
ditors of  the  firm,  was  the  question  in  controversy. 

E,  S.  Reed,  for  the  complainants. 

J.  Alexander  Fulton^  for  the  defendants. 

Bates,  Chancellor. — This  bill  contests  the  validity  of  a  judg- 
ment confessed  by  the  firm  of  J.  F.  Clements  &  Co.,  to  indemnify 
the  defendants,  who  were  sureties  of  Clements  as  deputy  collector 
of  internal  revenue,  against  such  loss  as  might  accrue  to  them 
from  his  conversion  of  the  public  revenue  to  the  use  of  the  firm. 
The  objection  taken  in  argument  is  that  the  judgment  was  without 
consideration  to  the  firm  of  J.  F.  Clements  &  Co.,  and  was  void 
as  against  the  partnership  creditors.  That  it  was  without  con- 
sideration has  been  urged  on  the  ground  that  the  firm  did  not,  by 
receiving  and  using  the  money  collected  by  Clements  and  for  the 
due  application  of  which  the  sureties  were  bound,  incur  any  part- 
nership debt  or  liability  to  the  sureties^  forming  a  consideration 
for  the  bond ;  that,  on  the  contrary,  the  firm  as  it  received  the 
money  from  Clements  became  debtor  to  him  alone ;  that  the  only 
remedy  of  the  sureties  was  against  Clements ;  that  between  the 
firm  and  the  sureties  there  was  no  privity. 

The  fallacy  of  th\^  objection  lies  in  its  assuming  that  the  pub- 
lic revenue  converted  to  the  use  of  the  partnership  was  the  money 
of  Clements ;  as  if  he  had  borrowed  a  sum  of  money  on  his  own 
credit  and  put  it  into  the  business ;  in  which  case,  unquestionably, 
the  firm  would  have  been  indebted  to  him  only,  and  not  to  the 
person  from  whom  he  borrowed.  So,  if  the  collection  of  the  pub- 
lic revenue  were  farmed  out  to  a  collector,  who,  paying  to  the 
Government  a  stipulated  sum,  should  become  entitled  to  collect  the 
taxes  for  his  reimbursement ;  in  such  case,  the  taxes  when  col- 
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lected  would  be  his  own  property,  and  if  put  into  the  hjisiness  of  a 
partnership  of  which  he  might  be  a  member,  would  create  no  lia- 
bility on  the  part  of  the  firm  except  to  himself.  But  in  the  pre- 
sent case,  the  money  used  by  J.  F.  Clements  &  Co.  was  in 
Clements's  hands,  as  the  mere  agent  of  the  Collector  of  Internal 
Revenue,  whose  money  it  was,  that  is,  as  between  the  collector  and 
Clements,  though  ultimately  it  was  payable  to  the  United  States 
GoTernment.  It  was  a  trust  fund.  Now  it  is  a  rule,  that  the 
rights  of  a  cestui  que  trust  adhere  to  the  trust  property  or  fund, 
and  follow  it,  into  whosesoever  hands  it  may  come,  except  those 
of  a  band  fide  purchaser  for  value  and  without  notice.  It  was 
forcibly  said  by  Lord  Ellenborough,  that  ^'  an  abuse  of  trust 
can  confer  no  rights  on  the  party  abusing  it,  nor  on  those  who 
claim  in  privity  with  him :"  3  M.  &  S.  574.  If  the  subject-matter 
of  the  trust  be  lands  or  chattels,  such  as  can  be  identified,  they 
may  be  followed  and  recovered  in  specie  ;  if  it  be  money,  that  is, 
converted  by  the  trustee,  whoever  receives  it  with  knowledge  of 
the  trust,  or  without  a  valuable  consideration,  becomes  a  debtor  to 
the  cestui  que  trust  Or,  if  the  money  has  been  used  in  the  pur- 
chase of  property,  say  of  lands,  the  cestui  que  trust  may  at  his 
election  either  take  the  property  (2  Dyer  160, 1  Amb.  409),  or  he 
may  follow  the  money  into  the  hands  of  the  vendor,  holding  the 
vendor  as  his  debtor.  This  is  a  settled  rule,  founded  upon  the 
most  obvious  necessity,  that  of  preventing  ^he  facilities  there 
would  otherwise  be  given  for  the  fraudulent  conversion  of  trust 
property.  The  rule  is  enforced  at  law  whenever  the  circumstances 
raise  a  legal  cause  of  action.  In  courts  of  equity,  relief  is  given 
oniversally.  It  is  one  of  the  various  applications  of  the  equitable 
doctrine  of  implied  trusts:  See  at  large  2  Story's  Eq.  Jur., 
§§  1257-8 ;  Lewin  on  Trusts  (201-2),  24  Law  Lib. ;  OKver  v. 
Pratt,,  3  How.  S.  C.  Rep.  333.  Among  the  cases  to  which  this 
role  has  been  applied,  there  are  some  in  which  the  party  receiving 
trust-money,  knovring  it  to  be  such,  has  been  held.  liable  as  a 
debtor  directly  to  the  cestui  que  trust*  Some  of  these  may  be 
noticed. 

In  Smith  Y.  Jameson^  5  T.  B.  601,  Robert  Jameson,  while  a 
partner  in  business  with  Thomas  Jameson,  was  also  one  of  the 
assignees  in  bankruptcy  of  Lewis  and  Potter.  As  assignee  of  the 
bankrupt  he  received  2563^.,  which  he  brought  into  his  partner- 
ship with  the  privity  of  his  partner  Thomas  Jameson.     The  part- 
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nership  was  dissolved,  and  all  its  effects  and  credits  assigned  to 
Itobert,  he  assuming  the  debts.  After  this  a  commission  of  bank- 
ruptcy issued  against  Robert  and  Thomas  Jameson,  and  Robert 
was  removed  as  one  of  the  assignees  of  Lewis  &  Potter.  His  co* 
assignees  then  claimed  to  prove  the  25632.  against  the  estate  of 
Robert  and  Thomas  Jameson  under  the  commission  of  bankruptcy 
against  them.  The  Lord  Chancellor  directed  this  action  at  law 
to  try  the  question  whether  the  assignees  of  Lewis  &  Potter  could 
maintain  an  action  against  the  partnership  of  Robert  and  Thomas 
Jameson  for  the  sums  received  by  Robert  as  assignee  of  Lewis  & 
Potter's  estate,  and  appropriated  by  him  to  his  own  partnership. 
It  was  admitted  that  the  partners  by  receiving  the  money  became 
indebted  to  the  estate  of  Lewis  ^  PotteVj  but  insisted  that  the 
assignment  of  the  partnership  effects  by  Thomas  Jameson  to 
Robert,  while  the  latter  continued  to  be  an  assignee  of  Lewis  & 
Potter,  was  a  discharge.  This  objection  the  court  overruled,  and 
the  assignee  recovered. 

In  Stone  v.  Marshy  13  Eng.  Com.  Law  249,  one  of  several 
trustees  of  stock  under  a  will,  by  means  of  a  forged  power  of 
attorney  sold  the  stock,  and  the  proceeds  were  carried  into  the 
business  of  a  firm  of  which  he  was  a  partner.  Upon  an  issue  out 
of  Chancery  to  inquire  whether  the  partnership  which  received 
the  money  was  indebted  for  it  to  the  trustees,  it  was  so  held  by 
Lord  Tenterden,  who  also  seems  to  have  considered  it  immaterial 
whether  or  not  the  other  partners  were  ignorant  of  the  fraud. 

In  Hutchinson  v.  Smithy  7  Paige  26,  one  Smith,  the  treasurer 
of  Monroe  county,  commencing  business  in  January  1827,  used 
money  in  his  hands  as  county  treasurer  in  the  purchase  of  a  stock 
of  goocU*  Soon  afterwards  he  took  into  partnership  with  him 
Phelps,  whose  interest  in  the  stock  and  business  it  was  agreed 
should  be  estimated  from  January.  Phelps  entered  the  firm, 
knowing  that  the  county  funds  had  been  put  into  the  business. 
In  July  Smith  died.  The  firm  was  then,  as  it  was  afterwards 
ascertained,  insolvent.  Phelps,  the  surviving  partner,  assigned 
all  the  partnership  property  to  a  creditor  for  the  payment  of  the 
debts,  preferring  some ;  and  among  other  preferred  debts  was  the 
obligation  to  the  county,  which  was  included  at  the  instance  of 
the  sureties  on  the  treasurer's  bond.  The  funds  assigned  proving 
insufficient  to  pay  all  the  debts  of  the  firm,  the  non-preferred  cre- 
ditors filed  their  bill  to  set  aside  the  assignment,  and,  among 
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Other  grouads,  objected  that  the  debt  due  to  the  county  was  the 
private  debt  of  Smith,  for  which  the  partnership  was  not  liable. 
But  the  Yice-Chancellor,  and  on  appeal  the  Gbancellor,  held  it  to 
be  a  partnership  debt,  and  properly  provided  for  by  the  asaign- 
ment. 

In  Hiehardaon  v.  French^  4  Mete.  577,  the  same  principle  was 
applied  to  the  case  of  a  partnership,  into  which  one  of  the  part- 
ners, being  also  an  administrator,  brought  funds  from  the  estate 
of  his  intestate.  See  further,  GoUyer  on  Partn.,  §  391,  and  cases 
cited. 

We  see,  then,  that  the  firm  of  J.  F.  Clements  &  Co.,  by  using, 
with  the  knowledge  of  both  partners,  the  funds  held  by  Clements 
as  deputy  collector,  became  debtors  to  the  United  States  collector. 
A  bond  of  the  firm  securing  the  money  to  him  would  have  been 
unquestionably  valid  as  a  partnership  obligation.  Next,  we  inquire 
how  stood  the  sureties  ?  Did  there  arise  out  of  this  transaction 
any  liability  on  the  part  of  the  firm  to  them,  forming  a  sufficient 
consideration  for  this  judgment  ?  Now,  had  the  sureties  before 
taking  the  judgment  (as  they  have  since  done),  made  good  to  the 
United  States  collector  Clements's  defalcation,  they  would  have 
succeeded  in  equity  to  the  exact  position  of  the  collector  before 
stated  as  a  creditor  of  the  firm.  In  equity,  sureties,  upon  pay- 
ment of  the  debt  or  performance  of  the  duty  of  their  principal, 
are  subrogated  to  all  rights,  securities;  and  remedies  of  the  cre- 
ditor as  means  of  indemnifying  themselves,  except  only  that 
under  the  English  decisions,  sureties  paying  the  debt  cannot  take 
an  assignment  of  the  instrument  upon  which  they  are  bound; 
which  right,  however,  is  conceded  to  them  under  the  American 
decisions,  and  in  this  state  it  is  given  by  statute :  Rev.  Code,  chap. 
65.  But  when  this  judgment  was  confessed  the  sureties  had  paid 
nothing,  and  whether,  in  fact,  they  would  sustain  any  loss  was 
contingent  until  the  collector  should  elect  to  take  his  remedy 
against  them  rather  than  against  Clements  or  the  firm.  Could 
they  in  that  position  take  a  bond  of  indemnity  ?  And,  if  any, 
could  they  take  an  absolute  bond  for  the  payment  of  money,  such 
as  the  bond  upon  which  this  judgment  was  confessed  ?  There  can 
be  no  doubt  on  these  points.  By  force  of  the  defalcation  alone 
and  before  any  payment  was  made  by  the  sureties,  their  liability  to 
pay  became  fixed,  although  whether  this  liability  would  be  enforced 
might  for  a  time  remain  uncertain.     So  also  the  firm  of  J.  F. 
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Clements  &  Co.,  by  the  very  act  of  converting  to  its  own  use  the 
trust  funds  for  which  the  sureties  were  bound,  incurred  a  liability 
directly  to  the  sureties ;  a  liability,  first,  to  answer  to  them  in  the 
event  of  their  loss,  according  to  the  equitable  doctrine  of  subro- 
gation, in  the  same  manner  and  to  the  same  extent  in  which  they 
stood  responsible  to  the  collector ;  and,  second  (as  it  seems  to  be 
now  settled),  even  before  any  loss  had  accrued  to  the  sureties,  the 
firm  might  have  been  brought  into  a  court  of  equity  and  compelled 
to  exonerate  the  sureties  by  paying  the  debt :  1  Story  Eq.  Jur., 
§§  327,  639,  730 ;  Lord  Chancellor  in  NeBhit  v.  Smith,  2  Bro.  C. 
C.  [582]  and  note  (a) ;  Cox  v.  Tys<m,  1  Turn.  &  Russ.  895 ;  Hay9 
V.  Ward,  4  Johns.  Ch.  132 ;  1  Lead.  Cas.  in  Eq.  87. 

Such  is  the  right  of  a  surety  as  against  his  principal.  The 
same  right  these  sureties  had  against  J.  F.  Clements  &;  Co., 
because  the  firm,  as  well  as  Clements  individually,  were  bound  to 
exonerate  the  sureties.  Thus  the  firm  were,  by  the  very  act  of 
using  this  money,  brought  under  an  obligation  to  indemnify  the 
sureties ;  not  only  to  make  good  in  the  future  such  loss  as  might 
in  the  event  be  sustained,  but  to  exonerate  the  sureties,  if  so 
required,  at  once.  Clearly  then  it  was  both  their  right  and  duty 
promptly  to  indemnify  the  sureties.  In  what  form,  we  next  in- 
quire, might  this  be  done?  Might  it  be  by  an  absolute  bond  for 
the  payment  of  a  sum  of  money  estimated  as  sufficient  to  cover 
the  loss  ?  This  was  contrbverted  in  the  argument.  But  the  valid- 
ity of  a  money  bond  as  a  mode  of  indemnifying  sureties  has  been 
affirmed  by  the  Court  of  Errors  and  Appeals  in  Temnell  v.  Jeffer- 
soTij  5  Harring.  206.  There  a  judgment-bond  for  $15,000  had 
been  given  by  Temnell  to  certain  trustees  in  trust  to  apply  the 
proceeds  towards  indemnifying  the  sureties  of  Temnell  as  adminis- 
trator of  Miers  Burton,  deceased,  and  as  guardian  of  his  children. 
The  Chancellor  (Johns)  sustained  the  precise  objection  here  made, 
that  sureties,  before  actual  payment  of  the  debt  for  which  they 
are  bound,  cannot  take  as  an  indemnity  an  absolute  bond  for  the 
payment  of  money,  but  only  a  bond  with  a  collateral  condition  to 
indemnify  them,  upon  which  judgment  might  be  entered  by  virtue 
of  a  warrant  of  attorney  so  as  to  effect  a  lien  on  real  estate,  but 
without  the  power  to  take  execution  until  the  damages  should  be 
ascertained  through  a  verdict  or  an  inquisition  upon  breaches  of 
condition  assigned.  The  Court  of  Errors  and  Appeals  held  the 
contrary,  sustaining  the  right  of  the  surety  to  take  for  his  indem- 
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uly  an  absolute  bond  before  payment  of  the  money  or  perform- 
ance of  the  duty  for  which  he  stood  liable ;  before  even  the  time 
fixed  for  payment  or  performance  by  the  principal  had  arrived. 
That  decision  is  conclusive.  See  also  Taissant  v.  Martimanty  2 
T.  R.  100 ;  Penney  v.  Foy,  8  B.  &  C.  11  (16  E.  C.  L.  147). 

It  results  that  the  judgment  confessed  by  J.  F.  Clements  & 
Co.  to  the  sureties  of  Clements  is  valid  as  an  obligation  of  the 
firm,  and  the  defendimts  are  entitled  against  the  partnership 
creditors  to  the  fruits  of  their  execution. 

Bill  dismissed,  and  the  injunction  dissolved. 

Note. — There  wera  other  questions  raised  and  decided  in  this  case,  bat  they 
depended  npon  statute  law  and  were  not  of  snfficientlj  general  interest  for  publi- 
cation. 


MR.  BRADLEY  AND  THE  SUPREME  COURT  OF  THE  DISTRICT 

OF  COLUMBIA.— POSTSCRIPT. 

In  our  March  number  we  had  occasion  to  review  the  recent 
controversy  between  the  Supreme  Court  of  the  District  of 
Columbia  and  Mr.  Bradley,  and  to  express  our  opinion  very^ 
plainly  on  the  conduct  of  both  parties. 

Since  the  publication  of  that  article,  we  have  received  a  ver^r 
courteous  note  from  Mr.  Bradley,  calling  attention  to  some  points 
in  the  case  that  we  had  not  previously  known,  and  that  modify^ 
somewhat  the  views  we  have  expressed  as  to  his  temper  in  general,, 
and  also  as  to  the  letter  to  Judge  Fisher  of  August  6th  1867. 

By  Mr.  Bradley's  account,  the  charge  of  falsehood  made  to- 
Judge  Olin  on  a  former  occasion  was  in  retort  only  to  a  charge- 
from  the  bench  that  he  knew  what  he  was  stating  to  be  false. 
We  should  be  very  reluctant  to  admit  any  justification  for  a  mem- 
ber of  the  bar  to  speak  in  terms  of  such  flagrant  disrespect  to 
a  judge  on  the  bench ;  but  if  judges  so  far  forget  themselves  as 
to  engage  frequently  in  angry  personal  altercations  with  the  bar, 
we,  who  practise  under  a  code  of  judicial  ethics  of  so  much  higher 
standard,  should  be  lenient  to  occasional  departures  from  pro^ 
priety  by  less  fortunate  lawyers. 

A  far  more  important  matter,  however,  is  the  letter  to  Judge 
FiBHBR  of  August  6th  1867 ;  and  concerning  this  Mr.  Bradley 
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writes  very  earnestly  that  we  have  misunderstood  his  language 
and  intention.  As  this  was  the  gravamen  of  the  case  in  our 
remarks,  we  very  cheerfully  give  Mr.  Bradley's  own  view  of  it. 
He  says :  ^*  But  this  I  can  and  ought  to  say,  in  justice  to  the 
gentlemen  with  whom  I  conferred^  and  who  were  acting  with  me 
— not  young  men,  but  men  of  very  high  standing  in  the  profes- 
sion, and  of  high  honor  and  very  pure  character,  that  neither 
of  them  understood  or  intended  it  to  be  a  challenge,  and  so  far 
from  it,  the  one  who  was  to  have  aoted  with  me,  if  my  invitation 
to  Judge  Fisher  had  been  accepted,  was  not  even  to  present  a 
challenge  if  we  had  met  outside  the  District.  My  course  was 
perfectly  defined  in  that  event,  and  Judge  PiSHER  and  his  friends 
would  have  had  no  cause  to  complain  of  it.  In  addition  to  this, 
let  me  say  that  no  gentleman  of  my  acquaintance  who  has  ever 
had  anything  to  do  with  such  matters  has  put  that  construction 
upon  it.  They,  without  exception,  say  it  was  an  overture  which 
left  the  case  open  for  future  adjustment.  Finally  the  matter  was 
laid  before  the  grand  jury  of  the  Criminal  Court  at  a  term  held 
by  Judge  Fi&hbr.  He  had  caused  my  arrest  and  had  me  bound 
over  to  appear  at  that  term  of  the  court.  Yet,  after  a  full  inves- 
tigation, the  grand  jury  dismissed  the  complaint." 

Viewing  the  letter  in  this  light,  the  case  was  hardly  one  which 
called  for  public  comment;  and,  considering  the  disclaimer  by 
Mr.  Bradley 9  and  the  opinions  of  his  friends,  the  grand  jury  and 
the  court  itself,  as  expressed  by  Judge  Wylis,  we  are  disposed 
to  admit  that  the  letter  is  not  so  clearly  a  challenge  as  to  demand 
the  remarks  we  made  upon  the  crime  of  offering  violence  to  a 
judge,  though  we  still  think  it  was  unfortunately  worded  so  as 
most  naturally  to  bear  that  construction. 

The  events  subsequent  to  those  narrated  in  our  March  number 
may  be  briefly  stated* 

On  February  1st  1869,  Mr.  Bradley  presented  a  written 
apology  to  the  courts  which  the  court,  through  Judge  Wylie, 
declared  not  satisfactory. 

We  have  read  this  paper  since  writing  the  article,  and  think  it 
a  reasonable  and  fair  apology  to  the  court.  It  does  not  say  in 
terms  that  Mr.  Bradley  was  altogether  in  the  wrong,  still  less 
that  Judge  Fisher  was  entirely  in  the  right,  and  no  one  should 
expect  that  it  would  do  s6 ;  but  it  does  disclaim  any  intentional 
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disrespect  to  the  bench,  express  "  profound  regret"  for  any  con- 
tempt of  the  court,  and  ask  permission  to  recall  and  withdraw 
any  act  or  expression  which  might  be  interpreted  as  an  indignity 
to  the  judicial  tribunals  of  the  District ;  and  it  states,  apologeti- 
cally, that  he  acted  under  ^^  sudden  impulse  and  continuous 
excitement." 

It  could  not  be  expected  that  Mr.  Bradley  should  apologize 
personally  to  Judge  Fisher,  whom  he  considered  the  original 
aggressor,  but  to  the  court  the  apology  was,  it  seems  to  us,  as  fair 
and  ample  as  any  gentleman  could  be  expected  to  make  under  the 
circumstances,  and  when,  after  the  expressions  quoted,  he  goes 
on  to  show  that  the  letter  was  not  a  challenge  and  to  define  hig 
position  upon  the  rules  and  orders  of  the  court,  objecting  even 
strenuously  to  the  jurisdiction  of  the  court  to  punish  him  b^ 
ex  po9t  facto  order,  we  fail  to  discover  anything  disrespectful  oi 
beyond  what  a  man  may  fairly  do  in  his  own  vindication. 

On  February  6th  1869,  Mr.  Bradley  having  announced  hia 
intention  not  to  apply  to  the  Criminal  Court  for  restoration  to 
that  bar,  the  Supreme  Court  of  the  District  applied  the  rule  of 
January  26th  to  him,  and  he  is  not  now  allowed  to  practise  in 
that  court.  Whether  Mr.  Bradley  proposes  to  submit  to  this 
order  and  terminate  this  unpleasant  affair  here,  we  are  not  ad- 
vised. To  him  personally  we  presume  an  exclusion  from  that 
court  would  not  be  of  much  consequence ;  but  considering  the 
ex  po9t  facto  nature  of  the  order  as  applied  to  him,  and  the 
eyaaive  compliance  with  the  letter  of  the  mandate  from  the  Su- 
preme Court  of  the  United  States,  we  think  it  unlikely  that  he 
will  rest  under  an  apparent  defeat.  We  hope  that  for  the  pre- 
vention of  further  scandal  and  discredit  to  the  legal  profession, 
both  at  bar  and  on  the  bench,  the  court  will  reconsider  its  present 
untenable  position,  and  restore  Mr.  Bradley  to  his  professional 
rights,  and  that  this  may  be  the  last  occurrence  of  the  kind  we 
may  have  to  chronicle  or  allude  to. 

J.  T.  M. 
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ABSTRACTS   OF   RECENT   AMERICAN    DECISIONS. 

SUPREME  COURT.  OF  GBCMIOIA.' 
COURT  or  APPEALS  OF  MARYLAND.* 

supreme  court  of  new  york.' 
supreme  court  of  pennsylvania.* 

Aqrsement. 

WhcU  win  excuse  Performance, — In  an  action  to  recover  damages  for 
the  breach  of  a  contract  by  which  the  defendant,  in  December  1864, 
agreed  to  tow  with  his  steamboat,  the  plaintiff's  sloop  and  her  cargo 
from  one  place  on  the  Hudson  river  to  another,  the  jndge  instmcted  the 
jury,  in  substance,  that  although  navigation  was  prevented  bj  the  act 
of  Grod,  yet  the  defendant  was  liable  if,  at  the  time  he  contracted,  he 
had  reason  to  apprehend  that  navigation  would  be  thus  prevented  before 
the  contract  was  to  be  performed ;  as  he  should  have  provided  for  such 
a  contingency  in  the  agreement.  Held^  that  if  the  freezing  of  the  river 
excused  the  failure  of  the  defendant  to  perform  his  contract,  the  charge 
was  erroneous :    Worth  v.  Edmonde^  62  Barb. 

Heldy  aho,  that  it  was  unnecessary  for  the  defendant  in  the  agreement 
to  provide  against  such  a  contingency,  as  the  law  did  it  for  hiuL  And 
that  if  the  evidence  in  regard  to  the  condition  of  the  river  satisfied  the 
jury  that  there  was  a  sufficient  cause,  in  such  condition,  to  excuse  the 
defendant  from  performance,  he  was  entitled  to  a  verdict :  Id. 

The  freezing  of  a  river  is  such  an  act  of  God  as  excuses  performance 
of  a  contract  to  tow  a  vessel  thereon ;  it  being  an  act  to  which  human 
agency  does  not  contribute,  and  which  it  cannot  control,  and  theref(Nre 
for  the  consequences  of  whioh  a  party  is  not  responsible:  Id. 

Attachment. 

Abandonment  hj^  prior  AtttKhina  Creditor. — Both  p  am  tiff  and  de- 
fendant in  error  had  issued  attachment  against  Joseph  A.  Crew,  and 
each  had  served  I.  8.  &  Sons  with  summons  of  garnishment.  The 
garnishment  in  &vor  of  B.  &  Co.  was  just  served.  B.  &  Co.,  after  Mur- 
phy had  obtained  judgment  on  his  attachment,  dismissed  their  attach- 
ment in  vacation.  At  the  next  term  of  the  court,  they  were  permitted 
with  the  consent  of  the  defendant  in  attachment  to  reinstate  their  case. 
Held,  that  they  lost  their  priority  o^er  Murphy  by  dismissing  the  attach- 
ment, and  that  they  could  not  regain  it  by  reinstating  their  case :  Mur- 
phy  V.  Bruce  dc  Co,^  38  Georgia. 


*  Prepared  by  J.  H.  Thomas,  Esq.,  from  adrance  sheets  of  38  Oa.  Reports. 

*  From  J.  S.  Stockett,  Esq.,  Reporter ;  to  appear  in  28  Md.  Reports. 
'  From  Hon.  0.  L.  Barbour ;  to  appear  in  vol.  52  of  his  Reports. 

*  From  P.  F.  Smith,  Esq.,  Reporter ;  to  appear  in  57  Penna.  State  Rep. 
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BAILBfBNT. 

Pledge  hy  Agent  to  secure  his  own  Debt. — An  agent  for  the  sale  of 
goods  cannot,  as  against  the  owner,  pledge  or  mortgage  them  to  a  third 
party  to  secure  an  advance  on  his  own  account :  First  National  Bank 
of  Macon  v.  Nelson  &  Co,,  38  Georgia. 

To  constitute  a  pledge  or  pawn,  under  the  Code,  there  must  be  a 
deposit  of  the  thing  pawned,  and  this  cannot  be  dispensed  with  by  a 
written  agreement,  that  the  party  making  the  pledge  will  be  the  bailee 
of  the  pawnee :  Id. 

Banks. 

Asngnment  hy, — Where  a  bank  made  an  assignment  of  its  assets  for 
the  benefit  of  its  creditors,  and  a  large  portion  of  the  assets  was  in  money 
at  a  market  value,  and  a  creditor  nearly  twelve  months  after  the  assign* 
ment,  filed  a  creditor's  bill,  charging  that  six  months  after  the  assign- 
ment, and  again  shortly  before  the  filing  of  the  bill,  he  had  demanded 
his  share  of  the  eash  assets  from  the  assignees,  and  they  had  refused  to 
pay  him  unless  he  would  release  the  bank  from  the  whole  of  his  ckim, 
and  the  bill  prayed  an  account.  HeM^  that  the  bill  was  not  demurrable. 
If  there  was  complication  or  cause  for  further  delay,  it  ought  to  be  set 
up  by  way  of  defence,  it  cannot  be  assumed :  Dobbins  v.  Porter,  38 
Georgia. 

Common  Carriers. 

Where  one  transportation  company  receives  from  another  freight,  to 
be  carried  from  one  place  to  another,  under  a  contract  between  the  lat- 
ter and  the  owner,  it  is  entitled  to  the  benefit  of  all  stipulations  in  such 
contract  affecting  its  liability :  Manhattan  OU  Company  y.  The  CanV' 
den  and  Amboy  Railroad,  <£rc.,  Company,  52  Barb. 
^  Thus,  where  freight  was  delivered  to  a  company,  at  Cincinnati,  under 
a  contract  between  the  latter  company  and  the  owner,  to  receive  the 
same  and  carry  it  to  New  York,  which  contract  contained  a  provision 
that  the  eompany  receiving  such  freight  should  not  be  liable  for  damage 
or  loss  by  fire,  or  other  casualty,  while  the  property  was  in  depots  or 
places  of  transhipment ;  and  the  property,  after  being  carried  oy  said 
company  to  Philadelphia,  was  delivered  to  the  defendant,  to  be  carried 
by  it  to  New  York,  and  there  delivered ;  and  the  same  having'been  car- 
ried by  the  defendant  to  New  York  and  stored  in  its  freight-house  there, 
wu  destroyed  by  fire  without  any  negligence,  and  before  any  notice  of 
its  arrival  had  been  given  to  the  owner :  Held,  that,  as  the  company 
receiving  the  property  at  Cincinnati  would  not,  under  these  circum- 
stances, be  liable  for  the  value  of  such  property,  neither  was  the  defend- 
ant liable:  Id. 

Confederate  Notes.    See  Trustee, 

As  Consideration  for  Contract. — Where  a  contract  was  made  between 
two  citizens  of  the  late  Confederate  States  during  the  war,  on  the  12th 
July  1862,  payable  three  years  after  date,  the  consideration  of  which  was 
Confederate  treasury  notes,  the  only  circulating  currency  at  that  time, 
and  which  was  recognised  as  lawful  by  the  assumed  authority  which 
had  the  aetaal  possession  and  control  over  the  territory  and  people  at 
the  time  the  oontract  was  made,  Held,  that  although  the  issuing  of 
such  notes  by  the  assumed  Confederate  authority,  for  the  purpose  of 
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carrying  on  a  war  against  the  government  of  the  United  Stat438,  may 
have  been  illegal,  as  against  that  government  and  the  citizens  thereof 
who,  during  the  war,  were  under  the  (wtual  protection  of  that  govern- 
ment, outside  of  the  lines  of  the  assumed  Confederate  authority ;  yet 
such  a  contract  made  between  citizens  residing  within  the  lines  of  the 
assumed  Confederate  authority,  in  their  ordinary  business  transactions 
between  themselves,  and  having  no  connection  with  the  prosecution  of 
the  war  against  the  United  States j  is  not  an  illegal  consideration,  as 
between  the  contracting  parties  themselves^  they  having  made  the  contract 
under  the  assumed  authority  which  was  then  over  them,  and  the  assumed 
authority  (whether  rightfully  or  wrongfully  is  not  now  the  question) 
recognised  the  currency  as  legal  and  valid  at  the  time  the  contract  was 
made  ;  therefore  as  between  the  contracting  parties  themselves,  the  plain- 
tiff below  is  entitled  to  recover :  Miller  y.  Gould,  38  Georgia. 

Conveyancer. 

Liability  of. — The  rule  of  liability  of  conveyancers  for  errors  of  judg- 
ment is  the  same  as  lawyers  and  physicians ;  Watson  v.  Miiirhead,  57 
Penna. 

A  conveyancer  employed  (before  the  decision  in  Sellers  v.  Burk,  11 
Wright  344)  in  the  purchase  of  a  ground-rent,  relying  on  the  opinion 
of  legal  counsel,  that  it  was  clear  of  encumbrances,  so  represented  it  to 
his  principal,  there  being  at  the  time  a  judgment  by  default  against  the 
vendor,  the  damages  on  which  had  not  been  liquidated,  and  under  which 
it  was  afterwards  sold  by  the  sheriff.  Held,  that  the  conveyancer  was 
not  liable  to  the  purchaser  for  negligence :  Id, 

To  pass  the  title  at  that  time  with  such  an  encumbrance,  was  not  evi* 
dence  of  want  of  ordinary  knowledge  and  skill  and  due  caution,  even  if 
the  conveyancer  had  passed  it  on  his  own  judgment :  Jd 

CoRPOaATION.  ^ 

Action  for  DivUlends,  Emdence. — In  an  action  by  a  stockholder 
against  a  corporation,  to  recover  a  dividend  declared  by  resolution  of 
the  directors  in  general  terms,  of  so  much  money  per  share,  evidence 
that  the  earnings  of  the  corporation  were  received  in  property  other  than 
money,  is  incompetent,  as  it  alters  the  legal  effect  of  the  resolution  ; 
which  is  no  more  admissible  than  it  would  be  to  alter  its  terms :  Scott 
v.  The  Central  Railroad  and  Banking  Company  of  Georgia,  52  Barb. 

Where  a  corporation  makes  dividends,  payable  in  dollars,  without 
any  limitation,  and  without  directing  the  payment  to  be  made  in  any 
currency  whatever,  the  case  of  Ehle  v.  The  Chittenango  Bank,  24  N. 
Y.  548,  prevents  an  inquiry  into  the  means  out  of  which  it  determined 
to  make  the  dividends.  The  corporation  is  concluded  by  the  resolutions 
directing  the  dividends.     Per  Inoraiiam,  J. :  Id. 

Criminal  Law. 

Motion  in  Arrest  of  Judgment. — The  bill  of  indictment  contained  but 
one  count,  which  was  for  murder.  The  jury  returned  a  verdict  of  guilty 
of  ^^involuntary  manslaughter,"  which  was  received  by  the  court  and 
the  jury  discharged.  A  motion  was  made  in  arrest  of  judgment  on  the 
ground  that  there  are  two  grades  of  involuntary  manslaughter — one 
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punished  as  a  felony,  the  other  by  lesser  punishment.  Hdd^  that  the 
motion  should  have  been  sustained  by  the  court :  Thomas  v.  The  State, 
38  Georgia. 

Bu,rglary, — Where  upon  the  trial  of  the  defendant  charged  with  the 
offence  of  burglary  it  was  proved  that  the  parties  in  possession  of  the 
warehouse  alleged  to  have  been  broken  and  entered  by  the  defendant, 
were  in  possession  of  the  same  under  a  written  contract  for  rent,  or  lease, 
for  a  definite  period  of  time :  //e/tZ,  that  this  parol  proof  of  the  posses- 
sion of  the  warehouse  under  written  contract  for  lease  or  rent  at  the  time 
the  alleged  burglary  was  committed  as  charged  in  the  indictment,  was 
sufficient  to  sustain  that  allegation  without  the  production  of  the  written 
lease :  Houston  v.  The  State^  38  Georgia. 

PUa  of  Autrefois  Acquit. — Where  five  defendants  were  indicted  for 
the  offence  of  an  assault,  with  intent  to  murder,  and  after  being  arrested, 
demanded  their  trial  under  the  provisions  of  the  4554th  section  of  the 
Code,  and  the  state  not  being  ready,  were  discharged  and  acquitted  by  the 
judgment  of  the  court,  and  were  afterwards  indicted  for  the  same  act 
of  shooting,  under  the  charge  and  accusation  of  an  ^^  aggravated  nature," 
and  to  the  second  indictment  the  defendants,  on  being  arraigned,  filed 
the  plea  of  autrefois  acquit,  to  which  plea  the  counsel  for  the  state 
demurred,  and  the  court  below  sustained  the  demurrer,  and  decided  that 
the  defendant's  plea  was  not  a  good  bar :  MelJj  that  the  court  erred  in 
sustaining  the  demurrer  to  the  defendant's  plea :  JJoU  v.  The  tState,  38 
Georgia. 

Debtor  and  CaEDiTon. 

Right  of  Subsequent  Creditors  to  impea<:h  a  Conveyance. — If,  at  the 
time  a  conveyance  is  made,  there  is  no  person  conlpetent  to  question  its 
validity,  the  title  will  vest  in  the  grantee  absolutely,  as  against  all  the 
world.  Subsequent  creditors  of  the  grantor  cannot  reach  it  in  such  a 
case,  as  the  foundation  upon  which  their  rights  are  held  to  attach  to 
property  once  owned  by  their  debtor  does  not  exist.  It  is  only  when  a 
conveyance  is  void,  or  voidable,  as  to  creditors,  when  made,  that  subse- 
quent creditors  of  the  grantor  oan  attach  it  on  that  ground  alone.  It  is 
not,  in  such  a  case,  a  bond  fide  conveyance  to  the  grantee,  either  as  to 
prior  or  subsequent  creditors :  Baker  v.  Gilman^  62  Barb. 

Who  is  a  Subsequent  Creditor. — The  defendant  being  sued  in  actions 
for  slander,  retained  the  plaintiff,  an  attorney,  to  defend  those  actions. 
Three  days  afterwards,  the  defendant  conveyed  his  property  to  a  third 
person,  for  the  purpose  of  defeating  the  claims  of  the  plaintiffs  in  the 
slander  suit«,  should  any  be  established.  Soon  afterwards  the  plaintiff 
was  informed  of  such  conveyance  by  the  grantor,  and  of  its  object. 
Only  a  small  portion  of  the  plaintiff's  demand  had  then  been  earned. 
He  went  on  defending  the  actions  without  objection  for  more  than  a 
year,  when  they  were  determined  in  the  defendant's  favor.  Held,  that 
the  credit  was  not  given  by  the  plaintiff  upon  the  faith  of  the  defend- 
ant's ownership  of  the  property  conveyed,  and  that  his  demand  being 
embraced  io  a  judgment  recovered  nearly  two  years  after  the  convey- 
ance, he  was  clearly  a  subsequent  creditor  of  the  defendant:  Id. 

Who  tnny  imppufk. — A  creditor  who  has  trusted  his  debtor  after 
being  fully  informed  by  the  latter  that  he  has  put  bis  property  out  of 
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his  haDds,  bj  a  oonyeyaDoe  valid  as  between  him  and  his  grantee,  thoogh 
▼oidable  as  to  existing  creditors,  should  not  be  allowed  to  oome  into 
court  and  claim  that  such  conveyance  was  fraudulent  and  void  as  to  him, 
on  account  of  sucb  indebtedness :  Id, 

As  to  sucb  creditor,  a  conveyance  of  that  kind  would  not  be  fraudu- 
lent in  any  sense,  and  cannot  be  avoided  on  that  ground :  Id. 

m 

Execution.    See  Partnershtjj^ — Sh^ff, 

Fraud — Payment  in  Confederate  Money. — Plaintiff  in  the  court  below 
sold  to  defendants  four  bales  of  cotton  while  Confederate  money  was  the 
currency  and  had  a  market  value,  and  was  to  receive  that  currency  in 
payment.  Defendants  delayed  payment  until  the  Confederate  armies 
had  surrendered,  wben  one  of  them,  with  knowledge  of  tbe  surrender, 
visited  tbe  plaintiff  at  his  residence  in  the  country,  and  paid  the  debt 
in  Confederate  currency,  at  a  time  when  plaintiff  swears  he  had  no  know- 
ledge of  tbe  surrender.  Held,  in  such  case,  tbat  it  is  a  question  proper 
for  the  jury  to  determine  whether  defendant  practised  a  fraud  upon 
plaintiff  by  taking  advantage  of  his  ignorance,  and  misleading  him  to 
receive  the  notes  in  payment  when  defendants  knew  they  were  in  fact 
of  no  value  by  reason  of  tbe  failure  of  tbe  Confederacy :  Blahck  et  ah 
V.  Phillips,  38  Georgia. 

Highway.     See  Municipal  Corporation. 

Husband  and  Wife. 

Wi/e*s  Separate  Estate — Bill  of  Sale  void  as  to  Creditors. — The 
receipt  and  appropriation  by  a  husband  of  money,  constituting  the  sepa- 
rate estate  of  his  wife,  with  her  knowledge  and  acquiescence,  does  not 
establish  the  relation  of  debtor  and  creditor  between  them,  and  entitle 
the  wife  to  compensation  out  of  the  husband's  assets,  unless  at  the  time 
of  such  receipt  he  expressly  agreed  to  repay  the  money  so  received  and 
appropriated :  Kuhn  v.  Stansfield,  28  Md. 

A  husband  voluntarily  executed  a  bill  of  sale,  to  secure  to  his  wife  a 
sum  of  money,  constituting  her  separate  estate,  which  he  had  received 
with  her  knowledge  and  acquiescence,  and  invested  in  his  business,  but 
which,  at  the  time  of  such  receipt,  he  did  not  agree  to  repay.  Held : 
That  such  conveyance  was  void  as  to  prior  creditors,  it  not  appearing 
that  the  debtor  had  other  property  sufficient  to  satisfy  them :  Id. 

Insurance. 

Factory — MiU —  What  are  meant  by. — A  policy  of  insurance  on  a 
building  had  this  condition:  ^^The  following  risks  being  considered 
more  hazardous  than  others,  buildings  intended  to  be  occupied  by  per- 
sons carrying  on  any  of  the  undermentioned  trades  or  business,  or  in 
which  any  large  quantities  of  the  undermentioned  goods  are  deposited, 
will  be  subjected  to  an  extra  premium  on  that  account.  No  policy, 
therefore,  will  be  construed  to  extend  to  such  a  risk,  unless  liberty  be 
given  for  the  purpose,  and  expressed  thereon/'  One  of  the  specifica- 
tions of  such  risks  was,  "  mills  and  manufactories  of  any  kind.''  With 
the  consent  of  the  company  the  tenant  kept  hay,  straw,  produce,  &e. ; 
ibis  he  gave  up  and  kept  broom-corn  and  made  brooms  by  hand.     HM^ 
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this  did  not  come  within  the  prohibition  of  "  mills  and  manufactories :'' 
Franklin  Int.  Co.  t.  Brock^  57  Penna. 

A  mill  within  the  meaning  of  the  prohibition  is  not  merely  a  place 
where  something  might  be  ground,  nor  a  manufactory  merely  where 
something  may  be  made  by  hand  or  machinery,  but  what  common  usage 
recognises  as  a  mill  or  manufactory  respectively :  Id. 

Two  adjoining  houses  of  the  same  owner  were  insured  by  one  company 
at  the  same  time,  but  in  two  distinct  policies.  Hdd,  that  the  policies 
were  distinct  contracts,  and  that  the  assured  could  recoTcr  for  damage 
by  fire  to  one  building,  although  the  other  building  may  have  been  used 
in  a  manner  prohibited  by  the  policy  and  the  fire  originated  in  it :  Id, 

A  premium  for  insurance  above  the  usual  rate,  is  evidence  indicating 
though  not  proving  that  a  more  than  usual  risk  was  assumed ;  but  a  jury 
should  not  infer  that  a  concealed  or  mbrepresented  fact  was  to  be  at  the 
risk  of  the  insurers :  Id. 

Describing  a  building  insured  as  a  ^<  storehouse/'  is  descriptive  only, 
and  not  a  warranty  or  representation  that  nothing  should  be  done  in  it 
bat  keeping  a  store  or  a  storehouse :  Id. 

A  Horehouse  was  insured,  and  keeping  broom-corn  was  not  specified 
as  a  haaardous  risk ;  the  assured  had  a  right  to  keep  broom-corn  there. 
Keeping  it  did  not  prevent  his  recovery  for  damage  to  the  building  by 
fire,  because  the  danger  was  greater  by  keeping  it,  or  because  the  fire 
originated  in  it:  Id, 

A  policy  enumerating  certain  risks  as  hazardous,  does  not  cover  any 
of  them  unless  liberty  be  givea  to  keep  the  articles,  &c.,  mentioned  as 
hasardous:  Id. 

If  words  in  a  policy  are  of  doubtful  signification,  the  meaning  most 
favorable  to  the  assured  is  to  be  adopted :  Id. 

Jurisdiction. 

Appeal — LimiUd  Juritdiction. — ^The  right  of  appeal  from  the  deci- 
sions of  the  Commissioners  for  Opening  Streets,  being  given  to  the 
Criminal  Court  of  Baltimore,  it  is  the  exclusive  province  of  that  court 
to  determine  whether  such  an  appeal  has  been  regularly  and  properly 
taken,  and  its  judgment  thereon  is  final  and  conclusive,  no  right  of 
appeal  therefrom  having  been  given  by  statute :  Bundle  v.  Baltimore^ 
28  Md. 

If  no  appellate  power  had  been  conferred  on  the  Criminal  Court  of 
Baltimore  in  such  cases,  its  judgments  unwarrantably  pronounced  in 
'assertion  of  jurisdiction  over  the  subject,  might  by  appeal  be  reviewed 
and  reversed  in  this  court :  Id. 

The  Criminal  Court  of  Baltimore,  in  reference  to  proceedings  had 
therein,  on  appeal  fix>m  the  decision  of  the  Commissioners  for  Opening 
Streets,  is  clothed  only  with  a  special  and  limited  jurisdiction,  to  be 
exercised  in  a  particular  manner,  and  not  according  to  the  course  of  the 
common  law ;  and  from  a  judgment  rendered  in  the  exercise  of  such 
special  jurisdiction,  in  the  absence  of  express  right  given  by  statute,  no 
appeal  will  lie  to  this  court,  whether  the  judgment  be  pronounced  in 
the  exercise  of  original  jurisdiction,  or  on  appeal  from  some  inferior 
authority :  Id. 

Land. 

Bight  io  Bare  for  Oil — Corporeal  Interest. — ^An  agreement  to  lease 
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land  for  a  term  of  yoars,  with  the  exclusive  right  to  bore  for  and  ooUect 
oil,  giving  oDe-fourth  to  the  lessor :  Held^  to  pass  a  corporeal  interest : 
The  Chicago^  <fec.,  Oil  Co.  v.  U.  S,  Petroleum  Co.,  67  Penna. 

The  taking  by  the  lessee  of  his  share  of  the  oil  found  is  not  waste, 
but  a  rightful  act,  unless  the  lease  be  forfeited  by  its  own  terms :  IcL 

Where  a  party  has  title  aad  possession  under  a  lease  in  writing,  enjoy- 
ing  rights  apparently  legal,  a  receiver  will  not  be  appointed  unless  under 
urgent  and  peculiar  eircumstances.  The  plaintiff  must  show  a  clear 
right  or  a  primd  facie  right,  with  such  circumstances  of  danger  or  pro- 
bable loss  as  will  move  the  conscience  of  a  chancellor  to  interfere :  Id. 

License.    See  Lwid. 

Lis  Pendens. 

Pendenn/  of  a  Suit  in  a  Court  of  another  State, —^While  it  is  settled, 
that  for  all  national  purposes  embraced  by  the  Federal  Constitution,  the 
states  and  the  citizens  thereof  constitute  one  government,  united  under 
the  same  sovereign  authority,  and  governed  by  the  same  laws,  yet  in  all 
other  respects  and  for  all  other  purposes,  the  several  states  retain  their 
individual  sovereignties,  and  with  respect  to  their  municipal  regulations, 
are  to  each  other  foreign  :  Seevers  v.  Clement,  28  Md. 

In  legal  contemplation  the  jurisdiction  of  the  courts  of  Pennsylvania 
is  foreign  to  the  jurisdiction  of  those  of  Maryland:  Jd, 

At  the  common  law  the  rule  is  well  established,  that  the  pendency  of 
a  prior  suit  in  personam  in  a  foreign  court,  between  the  same  parties, 
for  the  same  cause  of  action  is  no  sufficient  cause  for  stay  or  bar  of  a  suit 
instituted  in  one  of  our  own  courts.  It  is  only  the  definitive  judgment 
on  the  merits  that  will  be  considered  conclusive :  Jd, 

This  rule  has  been  frequently  and  upon  good  and  sufficient  reasons 
declared  to  obtain  in  all  its  force,  both  by  Federal  and  state  courts,  in 
regard  to  actions  pending  in  another  state  of  the  Union  :  Id. 

Mortgages. 

Delivery — Date. — The  date  of  a  mortgage  is  the  day  of  its  delivery, 
and  that  day  may  be  shown  by  parol  notwithstanding  a  diflForent  date 
be  on  the  face  of  the  deed  :  Ru&sdl  v.  Carr,  38  Georgia. 

Two  mortgages  executed  in  ^he  same  day  are  of  equal  date,  and,  if 
both  are  recorded  in  time,  are  entitled  to  share  pro  ratd  in  a  fund  not 
sufficient  to  satisfy  them  both :  Id. 

The  law  will  not  note  fractions  of  a  day  except  to  prevent  injustice, 
and  in  cases  specially  provided  by  law :  /(/. 

Municipal  Corporation. 

Xegligrnce — Jlir/Jiwai/. — A  municipal  corporation,  the  owner  of  a  mar- 
ket, the  stalls  of  which  it  rente,  is  bound  to  keep  the  pavements  in  front 
of  the  stalls  in  a  safe  conditiou,  and  if  a  citizen  of  the  corporation  is 
injured  through  a  neglect  of  this  duty  by  the  officers  of  the  corporation, 
the  corporation  is  liable  to  the  extent  of  the  injury  received :  The  City 
of  Savannah  v.  CuUens  and  ^^'ife,  38  Georgia. 

Negligence     See  Municipal  Corporation, 
Injury  to  Dam  hy  Matter  thrown  in  the  Stream. — A  dam  was  filled 
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l>y  deposits  of  coal-dirt  from  different  mines  on  the  stream  above  the 
dam,  some  worked  by  defendants  and  their  tenants  and  others  by  per- 
sons entirely  unconnected  with  the  defendants.  The  court  charged  in 
substance  that  if  at  the  time  the  defendants  were  throwing  coal-dirt  into 
the  river,  the  same  thing  was  being  done  at  other  collieries  and  they 
knew  of  it,  they  were  liable  for  the  combined  results  of  all  the  deposits. 
//'fW,  to  be  erroneous :  Litth  Schuylkill  Nav,  Co.  v.  Richards,  57 
Pcnna. 

The  ground  of  the  action  is  not  the  deposit  of  the  dirt  in  the  dam  by 
the  stream,  but  the  negligent  act  above :  Id. 

Throwing  the  dirt  into  the  stream  is  the  tort,  the  deposit  is  only  the 
consequence :  Id. 

The  liability  of  the  defendants  began  with  their  act  on  their  own  land, 
and  was  wholly  separate  and  independent  of  ooBcert  with  others.  Their 
tort  was  several  when  committed,  and  did  not  become  joint  because  its 
consequences  united  with  other  consequences :  Id. 

The  defendants  ere  not  liable  for  acts  of  their  tenants,  not  done  by 
their  authority  or  command  :  Id. 

In/ant — Duff/  of  Parent. — Though  an  infant  of  tender  years  may 
recover  for  an  injury,  partly  caused  by  his  own  imprudent  act,  the  father 
cannot;    Glassei/  v.  IlcstonviUe  R.  Co.,  bl  Penna. 

It  makes  no  difference  whether  the  injury  was  to  the  father's  absolute ' 
or  relative  ri^^hts  :  Id. 

Protection  being  a  paternal  duty,  entire  failure  to  extend  it  is  negli- 
gence: Id. 

If  a  father  permits  a  child  of  tender  years  to  run  at  large,  without  a 
protector,  in  a  city  traversed  constantly  by  cars  and  other  vehicles,  he 
fails  in  the  performance  of  his  duty  and  is  guilty  of  negligence :  Id. 

The  fact  that  a  young  child  having  parents,  is  found  alone  and  unpro- 
tected in  the  street,  is  presumptive  evidence  that  he  was  so  exposed 
Voluntarily  or  negligently  by  his  protectors :  Id. 

It  is  the  duty  of  the  parent  at  all  times  to  shield  his  child  from  dan« 
ger,  and  this  duty  is  the  greater  when  the  risk  is  imminent ;  the  degree 
of  protection  is  in  proportion  to  the  helplessness  and  indiscretion  of  the 
child:  Id. 

Infant. — To  a  child  of  tender  years  no  contributory  negligence  can 
be  imputed ;  N.  F,  R,  Co,  v.  Mahoney,  57  Penna. 

A  person  not  in  charge  of  a  child  of  tender  years,  took  it  into  her 
arms  with  intention  to  protect  it,  fell  with  it  on  a  railroad  track  and  the 
child  was  injured  by  the  engine.  An  action  would  lie  against  such  per- 
son at  the  suit  of  the  child,  but  the  negligence  of  such  person  was  not 
contributory  negligence  on  the  part  of  the  child  so  as  to  discharge  the 
railroad  company,  their  servants  having  also  been  negligent :  Id. 

Nuisance. 

Indictment  for. — A  person  who  shall  erect  or  continue  (pfter  notice 
to  abate)  any  nuisance  which  tends  to  annoy  the  community,  or  injure 
the  health  of  the  citizens  in  general,  or  to  corrupt  the  public  morals,  is 
liable  to  indictment  under  the  penal  code  of  this  state.  This  legal 
offence  of  continuing  a  nuisance  is  not  complete  before  notice  to  abate. 
And  until  the  notice  is  given  and  the  legal  offence  is  complete,  the  city 
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authorities  have  power,  aa  a  police  regalation,  to  punish  for  the  cootinu- 
aiice  of  such  nuisance,  as  would  subject  the  offender  to  indictment  after 
notice  to  abate.  But  where  the  offence  is  complete  they  have  only  the 
power  to  bind  oyer  the  offender  to  the  proper  court  to  answer  for  the 
offence:   Vaion  y.  The  City  o/Augti9ia,  88  Georgia. 

A  landlord  who  has  leased  premises  to  a  tenant  is  not  liable  for  a 
nuisance  maintained  upon  the  premises  by  a  tenant  during  the  lease. 
If  the  nuisance  existed  on  the  premises  when  the  lease  was  made,  the 
landlord  is  liable.  But  if  the  tenant  continues  the  nuisance  after  he 
obtains  ezclusiye  possession  and  control,  he  alone  is  liable  for  its  oon- 
tinuanoe.  As  the  landlord,  under  our  statute,  is  liable  for  neceasaiy 
repairs  on  the  premises,  if  the  nuisance  grows  out  of  his  neglect  to  make 
the  repairs,  the  tenant  may  make  them,  and  set  off  the  reasonable  yalue 
against  the  rent  due  the  landlord :  Id. 

PaATN£R8HIP. 

Lien  of  Creditors  on  separate  and  joint  Property, — Cake  took  a  mort- 
gage on  Snyder's  interest  in  land,  appearing  by  the  record  to  be  held  tfi 
common  with  Bergstresser,  without  notice  that  it  was  partnership  pro- 
perty. He  afterwards  took  another  mortgage  on  the  land  from  Snyder 
and  Bergstresser,  for  a  partnership  debt ;  and  at  the  same  time  Snyder 
confessed  to  Cake  a  judgment  on  his  indiyidual  property,  as  collateral 
security  for  the  latter  mortgage.  The  land  was  sold  under  both  mort- 
gages, but  did  not  pay  the  debts.  Held,  that  the  collateral  judgment 
was  not  extinguished  oy  the  sale :   Vandike*s  Appeal,  57  Penna. 

The  personal  property  of  the  partnership  was  sold  on  an  execution  on 
the  judgment  against  Snyder  and  on  executions  against  Bergstresser. 
Held,  that  the  proceeds  should  be  divided  between  the  executions  against 
Snyder  and  those  against  Bergstresser :  Id, 

When  partnership  property  is  sold  under  separate  executions  against 
the  partners  individually,  the  proceeds  represent  the  several  interests  of 
the  partners  and  not  that  of  the  partnership :  Id, 

Receiver.    See  Land, 

Seduction. 

Pleading  and  Evidence  in  Action  for, — In  an  action  on  the  case  by  a 
father  for  the  seduction  of  his  danehter,  under  twenty>one  years  of  age, 
per  quod  servitium  amisit^  the  relation  of  master  and  servant,  at  the 
time  of  the  seduction,  must  be  averred  in  pleading,  and  established  by 
proof:  Greenwood  v.  Greenwood,  28  Md. 

A  farther  may  maintain  an  action  for  debauching  his  daughter,  under 
age,  per  quod  servitium  amisit,  although  she  was  not  living  with  him  at 
the  time  the  offence  was  committed,  unless  by  some  act  of  his  own,  he 
has  destroyed  the  relation  of  master  and  servant,  which  the  law  implies 
from  the  legal  control  he  has  over  her  services :  Id, 

Sheriff. 

Right  to  return  '' Italia  Bona'  where  Title  is  douhtful—False  Re- 
tur9h> — In  an  action  for  a  false  return  of  '^  nulla  bona,"  unless  it  appear 
that  the  property  pointed  out  belonged  to  the  defendant  in  the  execu- 
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tioD,  an  ofier  to  indemnify  the  sheriff  will  not  make  him  liable :  Com* 
monwealth  ex  rd»  Hood  r.  Vandyke^  67  Penna. 

The  Interpleader  Act  of  April  10th  1848  is  not  imperatiye  on  the 
sheriff;  bat  it  affords  him  a  means  of  relieving  himself  from  responsi- 
bility. He  may  take  the  risk  of  returning  '<  nvUa  bona"  or  levying  and 
selling:  Id. 

When  there  is  a  claim  of  property  adverse  to  the  defendants  which 
would  raise  a  reasonable  doubt  as  to  title,  or  create  a  pause  in  the  mind 
of  a  ooDstant  man,  the  sheriff  has  a  right  to  ^sall  on  the  plaintiff  for 
indemnity,  and  if  refused,  may  ask  the  court  to  enlarge  the  time  for  his 
return  till  indemnity  be  given :  Id, 

Whether  the  insufficiency  of  the  indemnity,  although  it  may  justify 
no  return,  is  a  deibnoe  to  an  action  for  false  return.  Dubitatur,  per 
Shabswood,  J. :  Id, 

A  sheriff  has  a  right  to  require  that  the  sureties  in  a  bond  of  indem- 
ni^to  him  should  reside  in  his  county :  Id, 

Whether  the  indemnity  b  reasonable  ought  not  to  be  too  broadly  sub- 
mitted to  the  jury  without  instructions,  but  is  within  the  province  of 
the  court,  leaving  the  facts,  if  disputed,  to  the  jury :  Id. 

Stamp. 

Leiten —  When  to  be  Stamped.-^A,  debtor  placed  a  note  due  him  in 
the  hands  of  a  creditor  to  receive  the  amount,  and  afterwards  wrote  to 
another  creditor  that  he  should  receive  his  debt  from  the  proceeds  of  the 
note  after  the  first  creditor  should  be  paid ;  the  second  creditor,  by  direc- 
tion of  the  debtor,  showed  the  letter  to  the  first,  who  promised  to  pay 
the  money  when  received.  Beld,  that  the  letter  was  not  an  instrument 
requiring  a  revenue  stamp :  Boyd  v.  Eood,  57  Penna. 

A  tax  law  cannot  be  extended  by  construction  to  things  not  described 
ss  the  subject  of  taxation :  Id. 

A  letter  in  the  character  of  a  substantial  instrument  cannot  be  used 
to  evade  taxation :  Id. 

Accidental  Omission  to  Stamp  at  the  Proper  Time, — A  note  having 
been  executed  at  a  time  when  the  parties  did  not  know  it  was  necessary 
to  place  a  reyenue  stamp  upon  it,  and  on  the  fact  being  ascertained,  the 
muer  having  voluntarily  placed  the  necessary  stamp  on  the  note,  and 
again  delivered  it  to  the  payee,  whereby  the  sovernment  received  the 
revenue  to  which  it  was  entitled,  the  maker  will  not  now  be  allowed  to 
controvert  the  fact  that  the  note  was  legally  stamped :  Green  v.  Lowry^ 
38  (Georgia. 

S17&ET7. 

Discharge  of. — ^As  Congress  has  the  power,  under  the  Constitution,  to 
establish  uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,  and  as  the  Act  of  Congress  forbids  the  prosecution  of  an 
action  against  a  person  adjudeed  a  bankrupt,  until  the  question  of  his 
^charge  has  been  determined,  and  relieves  him,  when  discharged,  from 
all  debts,  liabilities,  &c.,  which  might  have  been  proved  against  his 
estate ;  a  surety  on  an  appeal  bond  in  this  state  is  no  longer  liable,  when 
the  principal  is  discharged  in  bankruptcy,  which  discharge  of  the  prin- 
cipal terminates  the  case  pending  in  the  state  courts  against  him,  and 
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prevents  any  judgment.  The  surety  on  the  appeal  does  not  contract  to 
pay  the  debt,  but  the  judgment  that  may  be  entered  in  the  suit  then 
pending :  Odell  y.  Woote^i^  88  Georgia. 

TaUSTEES. 

Ordi^iart/  Care  hy, — A  trustee  in  possession  of  the  trust  property,  is 
only  bound  to  ordinary  diligence  in  its  preservation  and  protection: 
Campbell  v.  Miller,  38  Georgia. 

If  the  trust  property  consists  of  promissory  notes  the  trustee  may 
receive  payment  of  the  notes  when  due,  in  such  currency  as  a  pnident 
man  would  receive  for  debts  due  him  under  similar  circumstances  :  Id, 

If  the  trustee  changes  the  investment  with  the  consent  of  the  cestui 
que  trust  who  is  of  legal  age,  he  is  not  liable  for  any  loss  growing  oat  of 
any  such  new  investment :  Id. 

Vendor  and  Pubohasbr. 

Constructive  Delivery — Symbolical  Delivery — Vendor^ s  Lien — Stop- 
page in  Transitu  as  between  Vendor  and  Vendee. — A  quantity  of  pig 
iron  lying  in  piles  at  a  furnace  and  on  the  road  was  sold,  and  the  parcels 
constituting  the  whole  were  pointed  out  and  shown  by  the  agent  of  the 
vendor  to  the  agent  of  the  vendees,  and  the  whole  was  charged  in  the 
books  of  the  vendor  to  the  vendees  by  their  agent,  under  the  direction 
of  the  vendor.  Held:  That  these  acts  being  done  with  the  intent  and 
for  the  purpose  of  making  delivery,  constituted  such  a  constructive 
delivery  as  would  pass  the  title  to  the  vendees :  Thompson  v.  B.  d:  O. 
R.  R.  Co.,  28  Md. 

Where  ponderous  articles  incapable  in  the  ordinary  course  of  business 
of  actual  manual  delivery,  are  the  subject  of  skle,  symbolical  or  construc- 
tive delivery  is  sufficient,  and  such  constructive  delivery  may  be  implied 
from  the  acts  of  the  parties :  Id. 

There  is  a  marked  distinction  between  those  acts,  which  as  between 
vendor  and  vendor,  upon  a  contract  of  sale,  go  to  make  ti  constructive 
delivery  and  to  vest  the  property  in  the  vendee,  and  that  actual  delivery 
by  the  vendor  to  the  vendee,  which  puts  an  end  to  the  right  of  the  ven- 
dor to  hold  the  goods  as  security  for  the  price ;  and  the  law  in  holding 
that  a  vendor  who  has  given  credit  for  goods,  waives  his  lien  for  the 
price,  does  so  on  one  implied  condition,  which  is,  that  the  vendee  shall 
keep  his  credit  good.  If,  therefore,  before  payment,  the  vendee  become 
bankrupt  or  insolvent,  and  the  vendor  still  retains  the  custody  of  the 
goods,  or  any  part  of  them ;  or  if  the  goods  are  in  the  hands  of  a  car- 
rier, or  middleman,  on  their  way  to  the  vendee,  and  have  not  yet  got 
into  his  actual  possession,  and  the  vendor,  before  they  do  so,  can  regain 
his  actual  possession,  by  a  stoppage  in  transitu,  then  his  lien  is  restored, 
and  he  may  hold  the  goods  as  security  for  the  price  :  Id. 

The  lieo  of  the  vendor  always  exists  until  he  voluntarily  and  utterly 
resigns  the  possession  of  the  goods  sold,  and  all  right  to  detain  them. 
So  long  as  the  vendor  does  not  surrender  actual  possession,  his  lien 
remainS^,  although  he  may  have  performed  acts  which  amount  to  a  con- 
clusive delivery,  so  as  to  pass  the  title  or  avoid  the  statute :  Id. 

In  all  cases  of  symbolical  delivery,  which  is  the  only  species  of  con- 
structive delivery  sufficient  to  give  a  final  possession  to  the  vendee,  it 
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is  only  because  of  the  manifest  intention  of  the  vendor  utterly  to  abandon 
all  claim  and  right  of  posseesion,  taken  in  connection  with  the  difficulty 
or  impossibility  of  making  an  actual  and  manual  transfer,  that  such  a 
delivery  is  considered  as  sufficient  to  annul  the  lien  of  the  vendor :  Id. 

When  Title  does  not  pass. — The  title  to  property  sold  does  not  pass 
to  the  vendee,  where  anything  remains  to  be  done  in  order  to  ascertain 
the  precise  property  sold  or  the  price  to  be  paid :  Camp  v.  Norton  et 
oL,  52  Barb. 

But  whether  the  kind,  or  the  quantity  of  property  has  been  ascer- 
tained, so  as  to  pass  the  title,  are  facts  to  be  proved  in  each  case,  and 
cannot,  ordinarily,  arise  upon  a  complaint  properly  drawn  :  Id. 

Complaint  in  Action /or  Refusal  to  Deliver. — In  an  action  by  a  ven- 
dee against  the  vendor  to  recover  damages  for  not  delivering  the  pro- 
perty sold,  it  is  only  necessary  for  him  to  aver,  in  his  complaint,  the 
making  of  the  contract,  performance  or  readiness  to  perform,  on  his  part, 
and  neglect  or  refusal  to  deliver  on  the  part  of  the  vendor  after  demand, 
when  demand  is  required  by  the  contract :  Id. 

Separating^  Weighing  or  Measuring  of  Proper^. — There  is  no  pre- 
samption  of  law  that  property  sold  has  not  been  separated,  weighed  or 
measured,  so  as  to  pass  the  title.  If  these  acts  are  not  done,  it  devolves 
on  the  party  insisting  on  these  omissions  to  show  them,  and  thus  dis- 
charge himself  from  a  liability  which  would  otherwise  devolve  upon 
him:  Id. 

Wastb. 

Opinion  of  Witness^^CuUing  of  Timber, — ^In  an  action  for  waste,  a 
witness  must  state  facts,  and  while  he  may  give  his  opinion  accompanied 
by  the  facte  upon  which  it  is  predicated,  as  to  the  number  of  acres  from 
which  the  timber  has  been  cut,  the  value  of  the  land  before  and  after 
it  was  cut,  the  whole  number  of  acres  in  the  tract,  the  proportion  of  the 
timbered  knd,  and  the  like ;  it  b  error  in  the  court  to  permit  him  to 
give  in  evidence  his  opinion  that  the  estate  of  the  remainderman  has 
been  damaged  a  certain  amount  by  the  acts  of  the  defendant.  It  is  the 
province  of  the  jury  to  draw  from  the  facts  stated,  their  own  conclusion 
as  to  the  amount  of  damage,  if  any,  sustained  by  the  plaintiff :  Wood- 
icard  V.  Gates  et  al.^  38  Q-eorgia. 

The  stringent  rules  of  the  English  laws  relative  to  waste  were  not 
applicable  to  our  condition,  and  were  not  embraced  in  our  adopting 
statute.  It  is  not  always  waste,  for  a  tenant  for  life  to  cut  growing  tim- 
ber or  clear  land.  Regard  must  be  had  to  the  condition  of  the  premises ; 
and  the  proper  question  for  the  jury  to  decide  under  the  instructions  of 
the  court  will  be,  did  good  husbandry  require  the  felling  of  the  trees, 
and  were  the  acts  such  as  a  judioious,  pruaent  owner  of  the  inheritance 
would  have  committed :  Id. 

Witness. 

MUeage, — A  witness  for  the  state  in  a  criminal  case,  who,  in  obedi- 
ence to  a  subpoena  served  upon  him  while  temporarily  in  this  state, 
sctuaUy  comes  from  his  home  in  a  distant  state,  where  he  resided  when 
the  Bubposna  was  served  upon  him,  and  testifies  in  the  case,  is  entitled 
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to  milei^  ftt>m  the  oounty  treasary  for  the  whole  distance  trayelled  in 
coming  from  and  returning  to  his  home :  Dacher  v.  Ju$tice$  of  Infiriar 
Court,  38  Georgia. 
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OUR  PATENT  SYOTEM. 


A  WRITER  in  the  August  number  of  the  Atlantic  Month^,  upon 
^' Ideal  Property,"  seriously  recommends  that  the  United  States 
shall  drop  its  present  system  of  examining  applications  for  patents 
on  inrentions,  to  see  that  they  contain  novelty ;  and  shall  make 
the  Patent  Office,  as  the  District  Oovu^s  are  now  in  reference  to- 
copyrights,  a  mere  register,  where  any  one  may  deposit  his  specifi- 
cation of  what  he  alleges  to  be  his  invention,  and  then  trust  to 
the  absolute  novelty  of  the  device,  as  it  may  be  possible^  estab- 
lish it  before  the  courts,  for  protection  against  pirates  and. 
infringers. 

Hon.  Elisha  Foote,  the  Commissioner  of  Patents,  has  lately 
made  the  regular  annual  report  of  the  Office  to  Congress ;  and  he 
recommends  therein  the  present  system,  only  he  would  have  the 
examinations  made  more  strict  and  thorough.  Commenting  upon 
this  report,  the  Scientific  American,  the  paper  best  known  to 
inventors  and  mechanists  in  this  country,  favors  the  total  abolition 
of  examinations,  from  which  editorial  opinion  a  contributor  to  the 
same  periodical  has  {expressed  his  dissent.  .  Taking  these  articles 
all  together,  it  is  clear  that  the  question  of  changing  our  present 
law  h  undergoing  considerable  discussion ;  and  with  reference  to 
this  question  it  is  proposed  to  say  a  few  words. 

First,  with  reference  to  the  nature  of  property  in  inventions. 
The  text-writers  upon  this  subject  seem  to  have  had  some  difficulty 
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in  making  it  plain  that  it  is  right  to  make  patent  laws  at  all.  It 
cannot  be  doubted  that  when  a  man  has  made  an  invention,  lite- 
rary, chemical,  or  mechanical,  it  is  exclusively  his  own  so  long  as 
he  chooses  to  keep  it  a  secret  to  himself;  no  one  else  can  possibly 
make  use  of  it  till  the  inventor  chooses  to  make  it  known,  and 
there  is  no  possible  way  of  extracting  it  from  him,  or  even  of 
knowing  that  he  has  made  an  invention,  except  by  his  own  free 
will. 

So  that  it  is  but  a  matter  of  policy  on  the  part  of  the  state,  a 
contract  which  selfishness,  pure  and  unmixed,  might  induce  the 
state  to  make,  to  offer  to  the  inventor  a  monopoly  of  his  invention 
for  a  limited  time,  if  he  will  but  make  his  device  so  public  that  all 
citizens  may  make  and  use  it  at  the  expiration  of  the  time  limited. 
The  state  drives  an  excellent  bargain  with  the  inventor  when  it 
does  this ;  and  most  people  will  admit  that  a.  law  knows  no  better 
reason  for  its  creation  than  this. 

Since  this  is  so,  it  is  for  the  interest  of  both  parties  to  the  con- 
tract— the  state  and  the  inventor — ^that  the  law  shall  be  so  framed 
as  to  best  protect  and  reward  th^  inventor  during  the  existence  of 
the  monopoly,  so  that  as  many  persons  may  be  induced  to  become 
inventors  as  possible ;  and  how  best  to  attain  this  end  is  really 
the  question,  or  problem,  under  discussion.  Will  the  inventor  be 
better  protected  by  a  system  that  has  no  examination  for  novelty 
than  now  ? 

The  United  States  contain  thirty  millions  of  inhabitants,  a  very 
small  fraction  of  the  civilized  world,  or  of  that  part  of  the  world 
which  has  patent  laws ;  for  instance,  Russia  has  one  hundred  mil- 
lions of  inhabitants,  and  patent  laws ;  and  yet  we  produce  every 
year  more  inventions  and  patents  than  all  the  world  beside.  It  is 
plain  to  all  the  world  that  this  country  is,  far  ezcellencey  the  home 
of  inventive  genius ;  and  in  the  very  tales  and  romances  of  other 
lands,  the  inevitable  Yankee  is  made  to  whittle  himself  into  a  for- 
tune. This  is  not  altogether  because  of  the  "  universal  Yankee 
genius,''  but  is  owing  somewhat  to  the  differences  in  the  patent 
systems  of  this  and  other  countries. 

Most  other  nations  have  just  such  a  patent  system  as  the  Atlan- 
tic writer  and  the  Scientific  American  propose.  The  Atlantic 
article  stated  that  all  other  countries  have  such  systems,  but,  as 
the  present  writer  believes,  the  statement  is  incorrect.  In  the 
Argentine  Republic,  The  Grand  Duchy  of  Baden,  Bavaria,  Ja- 
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maiea,  The  Netherlands,  Prussia,  Russia,  and  Wurtemberg,  exam- 
inations are  required  by  law ;  but  it  is  generally  understood  that 
the  examinations  are  not  nearly  so  well  made  there  as  here :  pro- 
bably the  happy  medium  of  statement  in  the  matter  is  that  nowhere 
else  are  regular  and  searching  examinations  made  as  with  us. 

The  fostering  influence  of  our  law  has  had  much  to  do  with  pro- 
ducing our  first-class  inventors :  our  present  law  holds  out  such 
substantial  rewards,  that  men  are  induced  to  devote  themselves 
ezclusiyely  to  invention,  with  a  reasonable  hope  of  support  and 
success.  The  Atlantic  writer  says:  ''AH  great  inventors,  and 
most  of  the  lesser,  are  specialists,  and  in  their  own  lines  consid^ 
rightly  that  they  know  more  than  the  Patent  Office;*'  that  the 
present  system  ''helps  the  charlatan  and  hinders  the  savant;** 
that  '*  it  is  a  cheap  repute  and  brass-farthing  celebrity  that  the 
United  States  boasts  of  when  it  plumes  itself  on  the  progress  of 
invention  shown  by  the  number  of  patents  issued." 

The  gist  of  his  reasoning,  and  that  of  all  who  oppose  our  pre- 
sent system,  is  that  the  examinations  are  often  imperfectly  made, 
and  patents  granted  when  they  ought  not  to  be.  The  present 
writer  ventures  to  presume  that  if  these  examinations  are  properly 
made  all  will  concede  that  our  system  is  the  best  in  the  world,  and 
that  it  is  only  because  of  failure  in  this  respect  that  the  whole  law 
is  objected  to, — that  is,  the  objectors  would  change  the  law  because 
its  provisions  are  not  perfectly  carried  out. 

Let  us  see  how  this  reasoning  would  work  with  anotlier  law. 
Because  we  do  not  always  succeed  in  convicting  thieves  and  for- 
gers, is  it  best  to  abolish  the  law  .which  decrees  their  punishment  ? 
Because  examinations  are  not  thoroughly  made,  shall  we  therefore 
abolish  the  examinations  ?  To  most  minds  the  answer  is  plain, — 
assuredly  not.  The  Atlantic  writer  further  says :  "  Were  it  pos- 
sible to  obtain  a  complete  knowledge  of  the  work,  published  and 
unpublished,  before  the  world  and  in  the  closet,  of  all  students,  a 
preliminary  examination  might  insure  novelty.  It  cannot  do  this; 
and,  of  course,  without  experiment  or  a  perfect  knowledge  of  prin- 
ciples and  a  perfect  reasoning  faculty,  utility  cannot  be  insured." 
This  must  be  regarded  as  mere  statement ;  until  it  is  shown  why 
it  is  not  possible  to  inake'  a  good  examination  in  the  large  majority 
of  cases,  there  is,  probably,  not  much  chance  for  argument.  This 
has  not  been  done  so  far,  and,  probably,  will  not  be.  Because 
these  examinations  are  not  now  well  made,  is  no  reason  that  they 
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cannot  be :  many  things  are  not  done  at  Washington  that  ought 
to  be,  and  this  is  one.  The  writer  believes  that  most  persons  will 
agree  with  him,  that  by  a  better  and  more  divided  system  of  exam 
inations,  coupled  with  the  employment  of  examiners  whose  ser- 
vices can  only  be  had  by  the  payment  of  higher  salaries,  this  work 
might  be  done  nearly  to  perfection. 

It  certainly  could  be  done  much  better  than  it  is  at  present. 
Suppose  that  it  is  only  so  well  done  that  nothing  described  in  a 
home  or  foreign  publication,  or  known  to  the  present  generation 
at  home,  shall  obtain  the  seal  of  the  Patent  Office,  and  the  work 
is  done  well  enough. 

If  a  device,  old  but  useful,  has  passed  out  of  the  memory  of  the 
present  generation  and  is  again  invented,  the  inventor  does  as 
much  good  act  though  he  had  discovered  something  entirely  new. 
The  law  might  be  somewhat  modified  to  meet  this  view  of  the  case, 
but  such  a  modification  would  be  no  radical  change  in  our  present 
system. 

The  remedy  proposed  by  the  writers  referred  to,  is  of  the  kind 
indigenous  to  the  American  mind;  it  springs  from  the  purely 
American  idea  that  everything  can  be  done  by  legislation,  and 
that  all  that  is  needed  when  one  law  is  badly  executed,  is  to  pass 
another  of  an  opposite  nature.  Does  gold  go  up,  or  the  balance 
of  exchange  stand  against  us ;  do  men  get  drunk,  or  married  peo- 
ple get  divorced ;  do  th^e  heavens  threaten  to  fall,  or  the  waters 
to  rise — ^straightway  we  proceed  to  cure  the  trouble  with  a  new 
law,  when  the  appropriate  and  proper  thing,  under  the  Circum- 
stances, is  to  see  that  the  present  one  is  well  executed. 

The  largest  patent-soliciting  house  in  London  has  gratuitously 
said,  in  a  recent  circular,  that  ^^  the  American  origin  of  an  inven- 
tion is  a  recommendation  in  England."  What  could  have  made 
John  Bull  look  so  favorably  upon  us  in  this  respect,  when  we  well 
know  that  he  will  never  acknowledge  us  to  be  his  superiors  in 
invention  ?  It  is  because  he  knows  that  when  a  patent,  which  is 
really  useful,  passes  the  ordeal  of  our  Patent  Office,  it  is,  proba- 
bly, new.  They  have  no  examinations  in  England ;  and  parties, 
manufacturing  under  good  and  valid  patents,  are  harassed  greatly 
by  interfering,  subsequent  patents  procured  for  the  sole  purpose 
of  blackmailing ;  and  which,  as  a  general  rule,  the  manufacturers 
'%  find  it  cheaper  to  buy  up  than  to  litigate. 
'iff  The  Atlantic  writer  says  that  our  present  law  "  helps  the  charla- 
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tan  and  hinders  the  savant"  ffaw  "helps  the  charlatan?" 
Would  not  the  charlatan  be  pleased  if  he  could,  at  will,  patent 
anything  under  the  sun,  and  then  hawk  it  about  the  country  with 
its  truly  "  pinchbeck  endorsement  ?"  Haw  "  hinders  the  savant  ?*' 
Is  not  the  savctnt's  real  invention  perfectly  protected  by  our  pre- 
sent law  ?  It  can  be  no  better  protected  by  any  law ;  and,  at 
present,  there  is  a  preliminary  barrier  for  the  charlatan  who 
would  vex  him  with  a  patent  copied  from  his  own  to  surmount, 
which  barrier  would  not  exist  if  the  examinations  were  abolished. 

Abolish  all  preliminary  examinations  for  novelty,  and  one  of 
two  things  happens ;  either  patents  will  become,  foif  the  most  part, 
valueless ;  or  the  country  will  be  overrun  with  charlatan  invent- 
ors. Such  abolition  would  surely  tend  to  crush  poor  inventors 
and  help  rich  ones.  In  all  probability,  no  patent  could  be  sold 
for  a  dollar  that  had  not  appended  to  it  a  full  and  accurate  history 
of  all  similar  inventions,  showing  that  no  one  had  ever  preceded 
the  present  patentee,  which  history  would  have  to  be  certified  to, 
by  some  specialist  or  expert,  whose  name  and  reputation  would  be 
a  guaranty  that  the  history  was  correct ;  all  this  at  a  cost  that 
not  one  inventor  in  a  hundred  could  afibrd ;  and  it  is  a  reasonable 
prophecy,  that  not  one-tenth  of  the  number  of  patents  granted 
now,  would  be  granted  after  rfuch  a  change  as  proposed.  This 
must  happen  sooner  or  later,  for  if,  at  first,  the  other  extreme  is 
reached,  and  the  country  is  flooded  with  patents  on  old  devices, 
the  very  word,  "  patent,"  would  soon  become  a  synonym  for  worth- 
lessness,  and  a  severe  reaction  would  take  place. 

It  is  to  be  feared  that  we  should  learn  from  sad  experience  how 
much  our  national  progress  and  prosperity  are  based  upon  the 
inventive  genius  of  our  country.  Granted  that  a  majority  of  our 
patents  are  worthless,  who  can  estimate  the  incalculable  harm  that 
would  result  from  retarding  and  repressing  the  inventive  genius 
of  our  countrjfmen,  by  withholding  the  reasonable  rewards  we  now 
hold  out  ?  Granted  that  the  majority  of  our  patents  are  worthless, 
they  do  no  harm ;  and  while  there  would  not,  probably,  be  one- 
tenth  of  the  present  number  of  patents  granted  under  a  system 
changed  as  proposed,  there  is  no  good  reason  for  supposing  that 
»ny  larger  percentage  of  the  patents  then  granted  woiald  be  useful 
than  of  those  granted  now.  Indeed,  it  is  quite  reasonable  to  sup- 
pose that  this  percentage  would  be  still  smaller,  for  only  the  rich 
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inventors  could  then  afford  to  put  their  patents  into  saleable  shape, 
and  wealth  is  not  the  soil  in  which  true  invention  flourishes. 

When  we  stop  for  a  moment  to  reflect,  we  must  be  convinced 
that  our  magnificent  material  prosperity,  as  a  nation,  is  owing 
very  largely,  more  than  to  any  other  cause,  to  the  prolific  inven- 
tive genius  of  our  people. 

The  best  impression  we  could  possibly  put  upon  our  national 
coat-of-arHis  would  be  a  pencil,  hammer,  and  drill ;  for  mainly  by 
the  aid  of  these  and  their  kin  have  we  made  our  great  nation  what 
it  is  in^aterial  prosperity. 

The  true  way  to  better  ourselves  in  patent  matters  is  not  to 
radically  change  the  law,  but  to  make  the  examinations  under  it 
more  strict,  searching,  and  accurate. 

There  can  be  little  doubt  that  it  is  possible  to  so  perfect  these 
examinations  that  ninety  per  cent,  of  all  patents  granted  sh^U  be 
novel ;  and  when  we  reach  this  point,  we  shall  be  carrying  out 
the  law  more  perfectly  than  any  other  law  was  ever  executed. 
We  shall  make  patents  still  more  valuable  than  they  are,  foster 
still  more  our  native  genius  for  invention,  and  our  country  will 
grow  and  prosper  in  proportion.  W.  E.  S. 


RECENT     AMERICAN     DECISIONS. 

Supreme  Court  of  Vermont,  January  Term  1869. 

JAMES  SHEEHY  v.  JOHN  ADARENE. 

Where  a  verbal  contract  is  to  be  performed  within  a  year  by  one  party,  but  not 
by  the  othv,  the  question  whether  the  Statute  of  Frauds  applies  or  not  depends  on 
whether  the  suit  is  brought  against  the  party  who  was  to  perform  his  part  within 
the  year.  If  it  is  so  brought,  the  statute  would  not  apply,  but  if  brought  against 
the  party  whose  agreement  was  not  to  be  performed  within  the  year,  then  the 
statute  would  be  a  bar. 

On  the  19th  of  March  1864  the  parties  made  a  verbal  contract 
by  which  the  defendant  agreed  to  furnish  the  plaintiff,  on  the  1st 
day  of  Apwil  next  following,  or  within  a  short  time  thereafter,  a 
cow  for  the  use  of  the  plaintiff,  or  forty  dollars  in  money  with 
which  to  purchase  a  cow,  and  that  the  plaintiff  was  to  have  the 
use  of  said  cow  for  the  period  of  one  year  from  said  1st  day  of 
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April,  and  that  the  plaintiff,  at  the  end  of  the  year,  was  to  have 
the  privilege  of  electing  either  to  purchase  the  cow  hy  paying 
forty  dollars  in  money  and  one  year's  interest  on  that  sum  for 
her,  or  to  pay  a  reasonable  sum  for  her  use  for  that  year ;  the  cow 
to  be  the  property  of  •  the  defendant  until  the  end  of  that  year. 
The  plaintiff  made  proper  and  reasonable  demand  of  the  defendant 
to  furnish  the  cow,  but  the  defendant  refused  to  do  so. 

This  is  assump$it  to  recover  damage  for  the  breach  of  said  con- 
tract No  question  was  made  in  the  county  court  as  to  the  suffi- 
ciency of  the  consideration  for  said  contract.  The  bnly  point 
made  by  the  defendant  was,  that,  as  the  contract  was  verbal,  and 
executory  on  both  sides,  and  the  plaintiff's  part  not  to  be  per- 
formed till  after  the  lapse  of  more  than  a  year,  the  action  could 
not  be  maintained.  Upon  this  point  the  court  held  that  it  could 
be  maintained,  and  a  verdict  and  judgment  were  rendered  for 
plaintiff.     To  this  ruling  the  defendant  excepted. 

Ballard^  for  defendant,  cited  Gen.  St.,  cap.  66,  §  1 ;  Squire  v. 
Whipple^  1  Vt.  69 ;  Hinhley  v.  Southgate^  11  Id.  428 ;  Peirce  v. 
EttaU  of  PairUj  28  Id.  34 ;  Boydell  v.  Drummond^  11  East  159 ; 
Foot  ttal.  V.  Hmersafiy  10  Vt.  342 ;  20  Me.  122 ;  Pet^  v.  Comp- 
ton,  1  Sm.  Lead.  Oas.  539--541 ;  Broadwell  v.  Ghitmanj  2  Denio 
87 ;  Cabot  v.  ffcukinsy  3  Pick.  83 ;  Loekwood  v.  BamSy  3  Hill 
131 ;  Browne  on  Frauds,  §  286. 

Wilbur,  for  plaintiff,  cited  8  Vt.  290 ;  28  Id.  497 ;  28  Id.  858 ; 
Browne  on  Frauds,  §  40a-4,  §  185 ;  6  Vt.  69 ;  Id.  888 ;  14  Id. 
446 ;  24  Id.  606 ;  29  Id.  510 ;  28  Id.  34 ;  20  Ind.  24 ;  38  N. 
H.  239 ;  6  Rich.  14 ;  10  Me.  31 ;  1  Kelly  340-8 ;  4  Md.  476-8 ; 
3  B.  &  Ad.  899;  2  C.  B.  N.  S.  66;  2  C.  B.  808;  7  Ala.  161 ; 
1  Root  142 ;  Id.  479  ^  Chit,  on  Cent.  68-9 ;  26  Penna.  327 ;  31 
W.  322 ;  Id.  628  ;  83  Id.  169 ;  46  Id.  504 ;  35  Id.  308. 

Opinion  of  the  court  by 

Barrett,  J. — Our  statute  is  that  "no  action  shall  be  brought 
ttpon  any  agreement  not  to  be  performed  within  a  year  from  the 
making  thereof,  unless,"  &c.  In  this  case,  what  the  defendant 
undertook  to  do,  was  to  be  done  entirely  and  completely  within  a 
month  or  so  after  the  making  of  the  contract.  The  things  to  be 
done  by  the  plaintiff  were  not  to  be  done  till  more  than  a  year 
from  the  making  of  said  contract.     If  the  plaintiff  had  broken  the 
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contract,  the  case  of  Peirce  v.  I!%tate  of  Paine^  28  Yt.  34,  would 
seem  to  be  direct  that  an  action  for  such  breach  could  not  be 
maintained  against  him.  Can  this  action  be  maintained  against 
the  defendant  for  the  breach  of  the  contract  committed  by  him  ? 
It  is  to  be  premised,  that,  in  this  case,  a  fact  is  lacking  that  has 
existed  and  been  named,  and  perhaps  regarded  as  more  or  less 
important,  in  some  of  the  reported  cases,  and  in  the  discussions 
of  authors  and  commentators  upon  the  subject,  viz. :  performance 
by  the  plaintiff  of  the  contract  on  his  part,  for  in  this  case  the 
plaintiff  had  nothing  to  do  till  the  defendant  had  performed  on 
his  part  by  furnishing  the  cow  or  the  money,  and  the  plaintiff  had 
kept  the  cow  through  the  designated  year.  If,  therefore,  the 
defendant  is  to  be  held  liable  in  this  action,  it  must  be  by  the 
vigor  of  the  contract,  and  not  by  reason  of  benefit  received  an^ 
enjoyed  by  him  resulting  from  performance  of  the  contract  on  the 
part  of  the  plaintiff. 

The  only  point  of  exception  is  raised  upon  the  fact  that,  by  the 
terms  of  the  contract,  '^  the  plaintiff  was  not  to  perform  his  part 
of  it  until  after  a  period  of  more  than  a  year  had  elapsed  from 
the  making  of  it."  In  the  bill  of  exceptions  it  is  also  said  that 
''  no  questk)n  was  made  as  to  the  sufficiency  of  the  consideration 
of  the  cow  contract;"  and,  in  this  court,  counsel  have  treated  the 
defendant's  agreement  as  valid  in  every  respect,  and  enforceable, 
provided  it  does  not  fall  within  the  operation*of  the  statute  above 
*cited.  We  treat  it  in  the  same  way,  and  also  confine  the  decision 
to  the  ground  and  point  of  exception. 

It  is  conclusively  settled  by  the  decided  cases  in  this  state  that 
the  agreement  signified  by  the  clause  of  the  statutes  above  quoted 
must  be  capable  of  being  completely  performed  within  the  pre- 
scribed year :  Squires  v.  Whipple^  1  Vt.  69 ;  Jlinhly  v.  Sout/igate, 
11  Id.  428 ;  Foote  ^  Stone  v.  Umerson,  10  Id.  342.  It  is 
claimed  by  the  defendant  that  ^'  the  term  '  agreement,'  as  used  in 
the  statute,  must  be  construed  as  meaning  and  including  what  is 
to  be  done  by  both  parties."  This  claim  presents  the  hinge-]k)int 
of  the  case.  In  the  famous  case  of  Wain  v.  WarUerSj  5  East  10, 
it  was  held  that  the  word  agreement^  in  its  application  to  the 
clause  of  the  Statute  of  Frauds  as  to  the  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  requires  the  con- 
sideration, as  well  as  the  promise  of  the  party  sought  to  be 
charged,  to  be  in  writing.     After  various  expressions  of  surprise, 
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and  voluminous  criticisms  by  English  judges  and  lawyers,  and 
some  almost  contrary  decisions,  the  Court  of  King's  Bench,  Ab- 
bott, C.  J.,  Baylby,  Holroyd,  and  Best,  JJ.,  deliberately  sanc- 
tioned, and  directly  applied,  the  doctrine  of  that  case,  in  the  year 
1821,  in  Saunders  v.  Wakefield^  4  B.  &  Aid.  595.  The  varied 
fortunes  of  the  law  of  that  case,  both  in  England  and  America, 
are  shown  with  learned  and  painful  elaboration  by  Parker,  C.  J., 
and  the  decision  disapproved  in  the  same  year,  1821,  in  the  case 
of  Packard  v.  Richardson  et  aZ.,  17  Mass.  Rep.  122.  In  Day's 
Edition  (1817)  of  East's  Reports  is  also  a  very  learned,  acute,  and 
exhaustive  note  furnished  by  Judge  Swift,  and  enlarged  by  the 
editor,  disapproving  that  decision.  The  subject  is  brought  down 
to  a  very  recent  date  in  the  last  edition  of  Smith's  Lead.  Cas., 
and  it  appears  that  the  doctrine  of  Wain  v.  Warlters^  is  now  the 
established  law  of  the  point  in  Westminster  Hall.  Our  own  court 
has  had  occasion  to  administer  a  similar  statute.  At  the  time 
Smith  V.  iife,  3  Vt.  290,  arose  and  was  decided,  our  Statute  of 
Frauds  was  as  follows :  ^'  Sec.  1.  That  no  suit  in  law  or  equity 
shall  be  brought  or  maintained  upon  any  contract  or  agreement 
hereafter  to  be  made,  whereby  to  charge  any  executor,  &c.,  *  * 
or  whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  or  default,  or  miscarriage  of  another  per- 
son;  *  *  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the 
contract  or  agreement  upon  which  such  action  shall  be  brought,"' 
&c.  This  obviously  contemplates  an  action  upon  a  contract  or 
agreement  whereby  to  charge  the  defendant  upon  a  special  promise 
— that  is,  a  suit  brought  u||on  the  whole  contract  or  agreement  in 
which  the  defendant's  special  promise  was  embraced  and  was 
obligatory  upon  him.  That  mode  of  using  those  terms  certainly 
indicates  as  wide  a  scope  for  the  term  ^'agreement'*  as  the  use 
of  the  same  terms  (omitting  the  word  ^'  contract")  in  the  cor- 
responding clauses  of  the  29  Car.  II.,  which  are,  "  No  action  shall 
be  brought  whereby  to  charge  the  defendant  upon  any  special 
promige  to  answer  for  the  debt,  &c.,  of  another  person,  &c., 
unless  the  agreement  upon  which  such  action  shall  be  brought," 
&c.  In  Smith  v.  J<fe,  supra^  decided  in  1831,  with  Wain  v. 
WarUers,  and  the  other  English,  and  several  New  York  cases  to 
the  same  effect,  before  the  court,  it  was  held,  in  a  very  elaborate 
opinion  by  Judge  Royce,  that  our  statute  required  that  only  the 


g30  SHEEHT  V.  ADARENE. 

promise  of  the  party  to  be  charged  by  it  in  the  suit  shonld  be  in ' 
writing.  Our  present  statute  (Gen.  Stat.  eh.  24),  corresponding 
to  29  Car.  II.,  c.  8,  s.  4,  is  as  follows:  " S.  1.  No  action  at  law 
or  in  equity  shall  be  brought  in  any  of  the  following  cases :  1st 
To  charge  an  executor,  &c.  2d.  To  charge  any  person  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  misdoings  of 
another.  3d.  To  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage.  4th.  Upon  any  contract  for  the 
sale  of  lands,  &c.  5th.  Upon  any  agreement  not  to  be  performed 
within  one  year  from  the  making  thereof,  unless  the  promise,  con- 
tract, or  agreement  upon  which  such  action  shall  be  brought,"  &c. 
In  that  last  clause  the  terms  promise,  contract,  or  agreement  are 
used  disjunctively  and  distributively,  importing  that  each  is  used 
by  repetition  with  reference  to  the  same  terms  respectively  in  the 
five  preceding  clauses.  The  closing  clause  of  the  English  statute 
has  the  term  '^agreement''  only,  which,  of  course,  embraces  all 
the  three  terms  used  in  the  preceding  clauses.  Now,  it  is  plain 
that  the  term  ''  agreement*'  is  used  in  the  same  sense  every  time 
it  is  repeated  in  our  original  statute  of  1822,  and  that  it  has  no 
different  meaning  when  used  with  reference  to  the  limitation  of 
performance  within  a  year,  from  what  it  has  when  used  with 
reference  to  actions  on  agreements  or  contracts  for  the  debt  of 
another.  In  the  language  of  Judge  Rotce,  in  Ide  ^  Smith  v. 
Stanton,  15  Vt.  691,  "  It  is  synonymous  with  special  promise  or 
undertaking,**  It  seems  equally  plain  that  the  term  "agree- 
ment*' is  used  in  our  present  statute  in  precisely  the  same  sense 
aa  in  the  statute  of  1822 ;  and,  therefore,  the  doctrine  of  the 
case  of  Ide  v.  Smith,  supra,  has  direct  application  and  full  force. 
The  idea  of  the  separability  of  the  correlative  parts  of  the  con- 
tracts embraced  in  the  Ist  section  of  our  Statute  of  Frauds  is 
recognised  and  illustrated  in  Thayer  v.  Viles  et  ah,  28  Vt.  497 ; 
also  in  Hodges  and  Wife  v.  Cfreen,  28  Id.  858,  and  in  several 
other  similar  cases.  The  same  idea  is  most  explicitly  and  fully 
presented  in  the  very  discriminating  and  able  opinion  in  Peiree  v. 
Estate  of  Paine,  The  plaintiff  in  that  case,  in  pursuance  of  the 
agreement  between  himself  and  Paine,  at  once  made  purchase 
of  the  stock ;  but  the  transaction  could  not  be  consummated  till 
the  lapse  of  a  year,  so  as  to  enable  it  to  be  determined  whether 
Paine  would,  be  under  obligation  to  pay  Peiree  anything,  depend- 
ing on  the  election  that  Peiree  should  then  make;  and,  until 
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then,  Paine  was  not  to,  and  did  not,  derive  any  right  or. advan- 
tage from  the  transaction.  He  had  received  nothing.  In  no 
event  was  the  Contract,  or  his  part  of  the  contract,  to  be  per- 
'  formed  within  a  year.  It  was  in  view  of  this  fact  that  the  law 
was  elaborated  and  applied  to  the  effect  that  the  action  could  not 
be  maintained  against  Paine.  But  it  is  prominent  for  notice  that 
Chief  Justice  Redfield  says,  '^  It  is  that  portion  of  the  agree- 
ment, or  contract  sued  upon,  which  comes  within  the  statute, 
by  not  being  to  be  performed  within  the  year,  and  not  that  por- 
tion of  iiie  agreement  which  constitutes  the  consideration  of  the 
promise  sued  upon.*'  This  is  but  treating  the  doctrine  held  in  the 
case  of  Ids  v.  Smithy  mijpra^  as  equally  applicable  to  the  5th  clause 
of  the  statute  as  to  the  second  clause.  It  may  be  proper  to  re- 
mark, in  passing,  that  what  is  thus  shown  as  to  the  case  of  Peirce 
V.  Estate  of  Paine  shows  that  the  learned  annotator,  in  his  note 
on  Peter  v.  Oampton,  on  p.  547,  1  Sm.  Lead.  Cas.,  ed.  of  1866, 
was  not  quite  accurate  in  saying  that,  in  that  case,  ^^  the  question 
whether  a  contract  must  not  be  susceptible  of  performance  on 
both  sides  within  the  year,  in  order  to  be  valid  without  writing, 
arose  in  definite  form,  and  was  decided  in  the  affirmative." 

There  are  several  cases  in  which  it  has  been  held  that,  when 
the  contract  on  the  part  of  either  party  can  be  performed  within 
the  year,  the  statute  will  not  apply,  although  the  other  party  cannot 
perform  his  part  till  after  the  expiration  of  a  year.  Under  the 
decision  in  Peirce  v.  Estate  of  Paine^  in  connection  with  what  has 
been  held  in  other  cases  in  this  state,  before  referred  to,  we  think 
that  whether  the  statute  applies  or  not  depends  on  the  question 
whether  the  suit  is  brought  against  the  party  that  was  to  perform 
his  part  of  the  contract  within  a  year.  If  it  is  so  brought  then 
the  statute  would  not  apply :  but  if  brought  against  the  party 
whose  agreement  was  not  to  be  performed  within  a  year,  then  the 
statute  would  apply.  As  before  intimated,  there  are  cases  in 
whiclf  the  fact  of  performance  by  the  party  who  was  to  perform 
within  the  year  has  been  named  and  treated  as  affecting  the  appli- 
cability of  the  statute ;  in  respect  to  which  I  presume  to  remark 
that  in  the  first  place,  the  statute  does  not  in  any  respect  make 
the  right  to  maintain  an  action  dependent  upon  the  fact  of  per- 
formance by  either  party,  but  upon  the  intrinsic  character  of  the 
contract,  as  to  when,  by  its  terms,  the  respective  executory  under- 
takings of  the  parties  may  be  performed ;  or,  in  other  words, 
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upon  tbe  capability  of  the  agreement  sued  upon  to  be  performed 
within  a  year.     In  the  next  place,  in  none  of  the  cases  in  which 
the  actual  performance  has  been  named  as  an  element  in  the  right 
to  maintain  the  action,  was  that  fact  material  for  that  purpose, 
so  far  as  the  effect  of  the  statute  was  concerned.     That  fact  would 
have  been  a  necessary  element  in  the  plaintiff's  right  of  recovery 
if  there  had  been  no  statute.     In  Danellan  v.  Seedy  3  B.  &  Adol. 
899,  of  course  the  plaintiff  could  not  have  recovered  the  stipu- 
lated additional  rent,  if  he  had  failed  to  make  the  stipulated  im* 
provements.     So  too  in  Blanding  v.  Sargeantj  83  N.  H.  Rep. 
239,  the  plaintiff  could  not  hav6  recovered  if  he  had  failed  to  do 
on  his  part  that  which  laid  the  defendant  under  obligation  to  per- 
form his  agreement.     And  the  same  is  true  and  is  well  illustrated 
by  the  line  of  discussion  in  HoJbrook  v.  Armstrong,  10  Maine  Rep. 
81.     The  same  is  true  of  every  conceivable  case  of  like  kind. 
In  the  case  before  us,  as  before  remarked,  the  plaintiff  had  done  that 
by  way  of  adequate  consideration  which,  independently  of  the  sta- 
tute, would  have  rendered  the  undertaking  of  the  defendant  valid 
and  enforceable  against  him.     Only  that  which  was  undertaken  by 
the  defendant  was  to  be  done'  within  a  year.     That  undertaking 
is  here  sued  upon.     His  breach  of  it  at  once  perfected  his  liability, 
and  the  plaintiff's  right  of  action.     Looking  to  the  reason  of  the 
law,  under  the  statute,  this  case  stands  for  the  same  consideration 
as  any  case  in  which  the  cause  of  action  should  arise  from  the 
breach  of  an  agreement  that  had  no  relation  to  the  Statute  of 
Frauds.     Upon  the  occurring  of  such  breach,  the  right  of  action 
would  be  perfected ;  but  the  party  would  be  at  liberty  to  delay 
bringing  his  suit  to  the  last  hour  allowed  by  the  Statute  of  Limit- 
ations without  affecting  the  right  to  maintain  the  action.     The 
purpose  of  the  Statute  of  Frauds  is  to  provide  for  a  class  of  cases 
in  which  there  cannot  be  an  actionable  breach  within  the  specified 
time.     That  class  embraces  only  agreements  that  are  not  to  be 
performed  within  a  year.     Such  agreements  as  may  be  Wholly 
broken  within  the  year,  and  thereby  give  a  cause  of  action  for 
such  complete  breach,  do  not  fall  within  either  the  letter  or  the 
reason  of  the  statute.     The  present  case  shows  the  matter  in  a 
strong  light.     The  failure  of  the  defendant  to  furnish  the  cow  or 
the  money,  as  he  agreed  to  do,  made  an  end  of  the  whole  arrange- 
ment, and  left  nothing  further,  either  in  act  or  time,  to  be  done 
by  either  party  towards  the  performance  of  the  agreements  on 
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either  side.  The  plaintiff  thereupon  ceased  to  have  anything 
thereafter  to  do  as  matter  of  obligation  to  the  defendant.  The 
defendant  had  nothing  to  do  but  to  pay  the  damage  caused  by 
his  breach  of  agreement ;  and  that  breach  constituted  a  perfected 
cause  and  right  of  action  in  the  plaintiff.  This  being  bo,  the  rea- 
son of  the  law  under  the  statute  no  more  had  application  and 
force  than  it  would  have  had  if  the  time  for  the  performance  of 
the  agreement  on  both  sides  had  been  limited  to  a  period  short  of 
a  year  from  the  making  thereof,  and  the  defendant  has  committed 
the  same  breach  that  he  did  in  this  case. 

It  is  proper  further  to  remark  that  in  all  the  cases  where  the 
agreement  has  been  held  to  be  withia  the  statute,  the  action  was 
for  the  breach  of  that  side  of  the  contract  that  was  not  to  be  per- 
formed within  the  year :  as  Baydell  y.  Drummandy  11  East  142 ; 
Bracegirdle  v.  Eeald^  1 B.  &  Aid.  727 ;  Pdrce  v.  Estate  of  Paine, 
9upra  ;  BroadweU  y .  Q-etmanj  2  Denio  87.  Without  pursuing  the 
subject  further,  the  judgment  is  affirmed 


The  foregoing  opinion  can  scarcely 
fail  to  be  of  interest  to  the  profession, 
being  npo^  the  very  important  point, 
how  far  an  action  is  maintainable  upon 
one  portion  of  a  contract  or  agreement, 
when  the  other  portion  of  it  is  confess- 
edly within  the  Statute  of  Frauds,  and 
so  not  enforceable  by  action,  not  being  in 
writing.  In  Vermont,  as  stated  in  the 
opinion,  it  was  decided  at  an  early  day 
{Idt  T.  Smithy  3  Vt.  290),  that  under 
that  clause  in  the  statute  requiring  con- 
tracts or  agreements  for  the  debt  of 
another  to  be  in  writing,  it  was  not  re- 
qmsite^that  the  consideration  of  the  con- 
tract should  appear  in  the  writing.  This 
was  a  departure  from  the  English  con- 
struction: Wainy,  WarlterMt  5  East  10. 
But  it  has  been  adopted  in  a  considera- 
ble number  of  the  states,  and,  to  the  ex- 
tent named,  there  is,  perhaps,  no  ques- 
tion of  the  soundness  of  the  decision 
upon  which  the  relaxation  of  the  rule  in 
Wain  ▼.  Wdrlters  proceeded.  So,  too, 
where  bat  one  side  of  a  contract  or 
Agreement  is  within  the  statute,  as  a 
contract  for  the  sale  <lf  land,  for  a  price 


agreed  to  be  paid  in  money,  and  the  por- 
tion within  the  statute  has  been  per- 
formed, by  conveying  the  land,,  there 
seems  no  ground  to  question  the  right  to 
maintain  an  action  for  the  recovery  of 
the  price  stipulated,  although  we  thereby 
give  effect  to  one  portion  of  the  contract 
not  in  writing.  But  if  the  portion  of 
the  contract  falling  within  the  statute 
has  not  been  deduced  to  writing,  no 
action  can  be  maintained  on  that  por- 
tion of  it  because  the  other  portion  has 
been  performed,  aa  the  payment,  for  in- 
stance, of  the  price  of  the  land,  or  per- 
formance in  any  other  mode :  Peirce  t. 
PatRfl'fl  Etia^^  SS  Vt.  34,  and  cases 
cited.  But  it  seems  to  us  that  there  is 
no  violation  of  the  statute  in  allowing 
an  action  to  be  maintained  on  that  por- 
tion of  the  contract,  being  the  entire 
stipulation  of  one  party,  which  is  not 
within  the  statute,  although  the  other 
portion  of  the  contract  could  not  have 
been  enforced  by  action,  as  in  the  pre- 
sent case.  Such  have  been  the  intima- 
tions of  the  English  judges  in  some  of 
the  cases  reported.    But  this  must  be 
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received  with  some  qualification.    We  defendant  elects  to  disregard  that  portion 

think  it  is  scarcely  allowable  to  hold  of  the  contract  not  within  the  statute, 

that  where  the  portion  within  the  statute  by  omitting  performance  of  the  portion 

is  the  sole  consideration  of  that  which  is  which  shall  perfect  the  obligation  of  the 

not,  and  the  jadgment  will  impose  the  other  party,  which  will  then  be  within 

obligation  of  future  performance  of  that  the  statute,  it  seems  to  us  he  has  no 

portion  of  the  contract  within  the  sta-  ground  of  complaint  because  he  is  held 

tute,  still  an  action  will  lie  upon  that  responsible  on  the  portion  not  within  the 

portion  which  is  not  within  the  statute  statute,  when  he  has  by  his  own  election 

so  soon  as  there  shall  be  a  breach  of  the  carried  it  all  without  the  statute,  by 

same.    Upon  that  new,  if  the  price  for  electing  not  to  perform  on  his  own  part, 

the  conveyance  of  land  were  agreed  to  and  thus  releasing  the  plaintiff  from  per- 

be  paid  before  the  time  of  the  convey-  formance  of  that  portion  not  to  be  per- 

ance,  the  party  bound   to  convey,  al-  formed  within  the  year.    Tlie  contract 

though  not  by  contract  in  writing,  Aight  then  stands  as  if  the  defendant  had  stip- 

sue  for  the  price,  and  the  judgment  ulated  that  if  he  failed  to  perform  on 

would  recognise  the  full  validity  of  the  his  own  part,  according  to  his  stipula- 

entire  contract,  although  not  in  writing,  tion,  he  would  pay,  immediately,  and 

This  seems  to  us  the  most  obvious  disre-  within  one  year,  all  damages,  thus  by 

gard  both  of  the  letter  and  spirit  of  the  his  own  election  carrying   the  whole 

entire  scope  and  effect  of  the  statute,  contract  without  the  alatnte. 
But  in  a  case  like  the  present,  where  the  I.  F.  B. 
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All  species  of  contracts  or  commereial  intercourse,  whether  direct  or  indirect, 
between  subjects  of  different  powers  at  war,  are  invalid. 

The  late  contest  between  the  United  States  and  the  Confederate  States  was  a 
war. 

The  government  of  the  Confederate  States  being  a  government  «b  facto  only, 
had  jurisdiction  and  gave  national  character  only  to  such  parts  of  the  territory  of 
the  several  states  as  were  under  its  actual  control. 

While  therefore  the  city  of  New  Orleans  was  under  the  authority  of  the  Confed- 
eracy, its  citisens  were  citisens  of  the  Confederacy  and  enemies  of  the  United 
States ;  but  when  the  city  passed  into  the  hands  of  the  Federal  forces,  it  became 
again  part  of  the  United  States,  and  its  citisens  became  enemies  to  the  Confederate 
States. 

Where  a  citixen  of  Richmond  drew  a  draft  upon  a  citisen  of  New  Orleans  in  1862, 
after  the  capture  of  the  latter  city  by  the  United  States  forces,  and  the  payee,  in 
February  1863,  endorsed  the  draft  to  another,  a  citiaen  of  Vicksburg,  within  the 
Confederate  States,  who  held  it  until  October  1863,  and  then  presented  it  to 
drawee,  at  New  Orleans,  who  refused  payment,  and  the  draft  was  then  protested. 
HM^  that  this  was  an  illegal  act,  and  the  holder  could  not  recover. 

This  is  so  whether  the  contract  be  held  void  under  the  general  rules  of  interna- 
tional law  or  under  the  Act  of  Congress  of  Joly  1 8th  186L 
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Interooune  between  Vicksborg  and  New  Orleans  being  unlawful  in  October 
1863,  the  presentment  was  not  sufficient  to  justify  protest  and  charging  of  the 
endorsers,  even  if  the  contract  were  originally  lawful. 

On  the  26th  day  of  Augnst  1862,  the  Fanners'  Bank  of  Vir- 
ginia, haying  its  office  and  transacting  hnsiness  at  Richmond,  Ya., 
drew  three  several  drafts,  each  for  $2000,  and  dated  Richmond, 
payable  to  John  Enders,  or  order,  on  the  New  Orleans  Canal  and 
Banking  Company,  a  corporation  having  its  principal  office  and 
transacting  its  bosiness  in  New  Orleans. 

New  Orleans  passed  under  the  permanent  control  of  the  Federal 
authority  early  in  May  1862.  Richmond  remained  under  the 
control  of  the  Confederates  until  April  1865.  On  the  day  of 
the  drawing  of  these  checks  the  Farmers'  Bank  had  a  credit 
of  $13,000  in  the  Canal  Bank,  created  while  both  were  within 
the  Confederate  lines;  but  this  sum  had  been  sequestrated  by 
an  order  of  General  Butler,  of  June  28d  1862,  and  was  paid 
over  to  a  Federal  quartermaster,  by  order  of  General  Banks,  on 
the  ^th  of  August  1863.  These  checks  were  endorsed  by  Enders 
to  defendants,  at  what  time  did  not  appear,  and  in  February  1863 
ikey  were  endorsed  by  defendants  and  sold  to  plaintiff,  who  resided 
in  Yickslurg,  Miss.  Directly  after  the  purchase  of  them,  Bill- 
gery  returned  to  Vicksburg,  where  he  remained  until  the  capture 
of  thmt  place  by  the  Federal  forces,  on  the  4th  of  July  1863.  In 
October  1863  he  went  to  New  Orleans,  presented  the  checks  to 
the  Canal  Bank,  and,  on  its  refusal  to  pay  them,  protested  them, 
and  notice  of  protest  was  duly  deposited  in  the  post-office  in  New 
Orleans,  directed  to  defendants,  Petersburg,  Ya.  Early  in  1865, 
some  two  weeks  after  Lee's  surrender,  Billgery  wrote  by  mail  to 
them  also,  at  Petersburg,  informing  them  of  the  non-payment  of 
these  checks,  endorsed  by  them.  The  mails  were  then  opened 
between  Richmond  and  New  Orleans,  but  defendants  never  re- 
ceived the  letter. 

Billgery  brought  his  action  on  the  case  in  the  Circuit  Court 
for  the  city  of  Richmond,  declaring  specially  on  the  above  state 
of  facts,  to  which  the  defendants  demurred  and  pleaded  the 
general  issue,  and  the  case,  by  agreement,*  being  heard  before  the 
court  on  the  law  and  the  facts,  judgment  was  for  defendants. 

Benry  A.  WUe^  for  plaintiff  in  error. 

Jame9  Alfred  «7ime«  and  TT.  W.  Orumpj  for  defendants. 
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The  opinion  of  the  court  was  delivered  by 

JoYNES,  J. — The  counsel  for  the  defendants  have  contended  in 
the  argument,  1.  That  the  contracts  arising  out  of  the  endorse- 
ment and  delivery  of  the  checks  by  the  defendants  to  the  plaintiff, 
were  illegal  and  void,  so  that  no  action  could  be  founded  upon 
them^  2.  That  if  these  contracts  were  legal  and  valid,  there  has 
been  no  sufficient  presentment  and  demand  of  payment  of  the 
checks,  and,  3.  That  if  the  presentment  and  demand  were  suffi- 
cient, there  has  been  no  sufficient  notice  of  dishonor. 

Premising  that  a  check  is  a  bill  of  exchange,  though  subject  to 
some  peculiar  rules,  which  need  not  now  be  adverted  to,  and  that 
every  endorsement  of  a  bill  is  equivalent  to  the  drawing  of  a  new 
bill,  I  proceed  to  consider  the  first  and  principal  question. 

It  is  a  general  principle  of  law,  that  war  operates  as  an  interdic- 
tion of  all  commercial  and  other  pacific  intercourse  and  communi- 
cation with  the  public  enemy,  and  it  follows  as  a  corollary  from 
this  principle,  that  every  species  of  private* contract  made  with 
subjects  of  the  enemy,  during  war,  is  unlawful.  ^^  The  rul&thus 
deduced,"  says  Wheaton,  ^'is  applicable  to  insurance  on  enemy's 
property  and  trade,  to  the  drawing  and  negotiating  of  bills  of 
exchange  between  subjects  of  the  powers  at  war,  to  the  remission 
of  funds,  in  money  or  bills,  to  the  enemy's  country,  to  commercial 
partnerships  entered  into  between  the  subjects  of  the  two  coun- 
tries, after  the  declairation  of  war,  or  existing  previous  to  the 
declaration,  which  last  are  dissolved  by  the  mere  force  and  act  of 
the  war  itself,  although  as  to  other  contracts  [existing  before  the 
war],  it  only  suspends  the  remedy :"  Wheaton  Elements  by  Law- 
rence 556.  So  1  Kent  67-8.  The  same  great  jurist  uses  this 
language  in  Chriswold  v.  Waddingtony  16  John.  R.  483.  '^  There 
is  no  authority  in  law,  whether  that  law  ])e  national,  maritime,  or 
municipal,  for  any  kind  of  private,  voluntary,  unlicensed  business, 
communication,  or  intercourse  with  an  enemy.  It  is  all  noxious, 
and,  in  a  greater  or  less  degree,  is  all  criminal.  Every  attempt  at 
drawing  distinctions  has  failed;  all  kind  of  intercourse  except 
that  which  is  hostile,  or  created  by  the  mere  exigency  of  the  war 
and  necessity  of  the  case,  is  illegal.  The  law  has  put  the  sting  of 
disability  into  every  kind  of  voluntary  communication  and  contract 
with  an  enemy,  which  is  made  without  the  special  permission  of 
the  government.  There  is  wisdom  and  policy,  patriotism  and 
safety,  in  this  principle,  and  every  relaxation  of  it  tends  to 
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corrupt  the  allegiance  of  the  subject  and  prolong  the  calamities 
of  war. 

The  idea  that  any  r^nission  of  money  may  be  lawfully  made  to 
an  enemy,  is  repugnant  to  the  very  rights  of  war,  which  require 
the  Bubjecta  of  one  country  to  seize  the  effects  of  the  subjects  of 
the  other.  The  property  so  remitted,  if  in  cash  or  any  tangible 
subject,  would  become  a  just  cause  of  seizure  while  on  its  passage. 
An  alien  enemy  has  no  right  of  action  during  war,  and  he  cannot 
sue,  because  it  would  be  drawing  resources  out  of  the  country ; 
how  then  can  it  be  lawful  to  make  remittances  to  him  ?  The  law 
that  forbids  intercourse  and  trade,  must  equally  forbid  remittances 
and  payment."  See  Halleck  Int.  Law,  356  et  aeq.;  Note  to 
Olementgan  t.  BUssig  et  al.,  11  Ezch.  R.  185,  s.  c.  32  Eng.  L.  k 
Eq.  544. 

In  WiUison  y.  PaUewn  et  al.y  7  Taunt.  489  (2  Eng.  C.  L.  R. 
169),  s.  c.  1  J.  B.  Moore  133  (which  latter  report  of  it  I  will  cite, 
as  it  is  much  fuller  and  better  in  every  way  than  the  other),  was  an 
action  of  assumpsit  on  three  bill0  of  exchange  accepted  by  the 
defendants,  and  endorsed  to  the  plaintiff.  The  bills  were  drawn 
at  ^Dunkirk  in  France  by  Michelon,  a  subject  of  Fratnce  resident 
there,  payable  to  his  own  order,  three  months  after  date,  upon 
the  defendants,  British  subjects  resident  in  London,  who  were  the 
holders  of  certain  cambrics  shipped  to  them,  by  Yarlet  of  Dunkirk, 
and  by  him  assigned  to  Michelon.  The  bills' were  accepted,  paya- 
ble when  the  cambrics  should  be  sold,  which  was  subsequently 
done.  The  bills  were  endorsed  by  Michelon,  the  drawer,  to  the 
pUintiff,  an  English  bom  subject,  then  and  still  a  resident  of 
Dunkirk.  At  the  time  these  bills  were  drawn,  endorsed,  and 
accepted,  France  and  England  were  at  open  war  with  each  other. 
The  action  waa  brought  after  the  return  of  peace,  and  the  court 
held  that  it  could  not  be  maintained.  OiBBS,  G.  J.,  in  giving  the 
reasons  of  his  judgment,  said :  ^'  It  is  illegal  for  an  alien,  in  an 
enemy's  country,  during  war,  to  draw  a  bill  on  a  subject  resident 
in  this,  and  then  sue  him  here  for  the  amount  of  such  bill,  on  the 
restoration  of  peace.  It  gives  rise  to  a  communication  between 
subjects  of  both  countries  which  ought  to  be  avoided.  The 
drawing  and  accepting  of  these  bills  are  in  themselves  illegal." 
Park,  J.,  after  quoting  the  rule  ex  natura  beUi  commercia  inUr 
hostes  e€S$are  nan  est  dubitandum,  adds:  '^ Although  the  evi- 
dence of  trading  is  not  conclusive,  it  is  still  a  trading."  *  * 
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"  Though  the  plaintiflF  might  be  in  ignorance  of  the  circumstances 
attending  these  bills,  still  he  receives  them  from  the  drawer, 
and  must,  therefore,  be  fully  aware  that  they  were  a  species 
of  contract,  originating  with  an  alien  enemy.*'  BuRROuaH,  J., 
said:  "It  was  the  object  of  the  drawer  in  the  present  case, 
who  was  an  alien,  to  obtain  money  from  the  acceptors,  who  were 
resident  in  this  country ;  the  drawer  having  assigned  [consigned  ?] 
the  cambrics  to  the  acceptor  for  sale,  is  entitled  to  the  money 
arising  on  the  bills.  Can  it  be  contended,  that  if  the  cambrics 
had  been  sold,  Michelon  could  have  maintained  an  action  /  for 
money  had  and  received?  If  not,  he  could,  by  no  device, 
obtain  it  from  this  country.  If,  therefore,  the  action  for  money 
had  and  received  could  not  be  maintained  by  Michelon,  being  an 
alien  enemy,  can  he  possibly  transfer  his  interest  to  another, 
which  interest  will  ultimately  revert  to  his  benefit?"  In  WtUison 
V.  Patteson  there  was  an  actual  communication  had,  and  a  contract 
directly  made,  between  subjects  of  the  hostile  powers,  inasmuch 
as  the  bill  was  sent  over  from  France  to  England  for  acceptance, 
and  was  accepted.  But  it  is  not  necessary  that  any  such  actual 
communication  should  take  place  in  order  to  vitiate  the  contract 
of  the  drawer  or  endorser  of  a  bill.  When,  a  man  draws  a  bill 
upon  another,  and  negotiates  it,  he  in  substance  and  fact  despatches 
a  communication  to  him,  directing  him  to  pay  the  money  to  the 
ovmer  of  the  bill.  The  drawing  and  negotiation  of  the  bill  have 
a  direct  tendency  to  bring  about  actual  intercourse  and  communi- 
cation, because  the  bill  cannot  otherwise  perform  its  office.  And 
upon  general  principles,  any  contract  is  unlawful  which  has  a  ten- 
dency to  promote  and  encourage  the  doing  of  an  act  which  the 
law  condemns  and  forbids,  whether,  in  any  particular  case,  the 
act  be  really  done  or  not.  Upon  this  ground,  the  vice  attaches 
to  the  drawing  and  negotiation  of  the  bill.  The  other  ground  of 
decision  stated  by  Burrough,  J.,  namely,  that  the  bill  is  an 
attempt  by  the  drawer  to  transfer  to  another  a  right  to  demand 
and  receive  money  which  he  could  not  lawfully  demand  himself, 
leads  to  the  same  result.  Obviously,  if  the  drawer  may  lawfully 
draw  for  his  funds  in  the  hands  of  the  drawee,  the  drawee  may 
lawfully  pay  the  drafts,  or  remit  the  funds.  But,  as  we  have 
seen,  the  payment  or  remittance  of  money  by  a  subject  or  citizen 
of  one  belligerent  to  a  subject  or  citizen  of  the  other,  during  war, 
is  unlawful :  OrUwold  v.  Waddingtonj  supra. 
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Bat  it  was  contended,  with  great  earnestness  and  ability,  by  the 
counsel  for  the  plaintiff,  that  the  rights  of  the  parties  in  this  case 
must  be  determined  with  reference  to  the  municipal  law  alone ; 
that  the  late  conflict  between  the  United  States  and  the  Confed- 
erate States  was  not  a  toar,  in  the  legal  sense,  and  did  not  pro- 

.  dace  the  effects  of  a  war  upon  the  rights  and  relations  of  citizens ; 
that  on  the  part  of  the  Confederate  States,  it  was  nothing  more 
than  an  insurrection  or  rebellion  against  the  lawful  authority  of 
the  United  States,  and  on  the  part  of  the  United  States  was  only 
an  exertion  of  force  to  suppress  the  insurrection ;  and  that  the 
principles  of  international  law,  applicable  to  a  state  of  war  inter 
gentesy  cannot  properly  be  resorted  to  for  the  determination  of  any 
question  between  citizens  arising  out  of  that  conflict,  or  affected 
by  it.  It  was  further  argued,  that  the  only  restriction  upon  inter- 
course during  the  war  was  that  imposed  by  the  Act  of  Congress 
of  July  13th  1861,  and  the  proclamation  of  August  16th  1861, 
which  wias  merely  a  suspension,  for  a  time,  of  the  right  of  free 
intercourse  guaranteed  by  the  Constitution,  and  that  the  existence 
of  the  conflict  between  the  goyernment  and  the  insurgents,  and 
the  suspension  of  interoourse  during  its  existence,  did  not  deprive 
any  citizen  of  the  right  to  draw  a  bill  of  exchange  upon  another 
citizen,  or  any  other  citizen  of  the  right  to  purchase  such  a  bill, 
even  though  the  drawer  and  drawee  were  on  opposite  sides  of  the 
conflict,  such  acts  not  involving  any  actual  locomotive  intercourse, 
which  would  alone  violate  the  prohibition  against  intercourse;  and 
that  in  order  to  defeat  a  recovery  in  this  case,  it  was  incumbent  on 
the  defendants  to  establish  that  there  has  been  a  violation  of  that 
prohibition. 

I  shall  not  enter  upon  a  discussion  of  the  theory  and  principles 
of  the  Gonstitation  of  the  United  States,  or  of  the  respective  rights 
and  powers  of  the  Federal  and  State  governments,  for  the  purpose 
of  determining  the  political  and  constitutional  character  and  con- 
sequences of  the  late  unhappy  conflfct.  Fortunately,  such  a  dis- 
cussion is  not  necessary.  The  principles  of  law  which  are  to  be 
^plied  to  the  solution  of  the  question  now  before  us  seem  to  me 
to  have  been  fully  settled  by  the  Supreme  Court  of  the  United 

.  States.    I  do  not  think  it  necessary  to  cite  the  decisions  of  any 
inferior  tribunal,  and  shall  cite  only  a  few  cases  in  the  Supreme 
Court 
The  subject  of  the  late  war  first  came  before  the  Supreme  Court 
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in  The  Prize  CaseSy  2  Black  R.  685,  decided  at  December  Term 
1862.  These  cases  involved  the  validity  of  certain  captures  £or 
breach  of  the  blockade  established  by  Presid^t  Lincoln  in  April 
1861,  at  a  time  when  no  legislation  had  been  had  by  Congress  in 
reference  to  the  war.  Pour  vessels  were  involved,  two  of  which 
belonged  to  neutrals,  and  two  to  citizens  of  Richmond,  Ya.  Two 
questions  were  discussed  and  decided  by  the  court :  1.  Had  the 
President  a  right  to  institute  a  blockade  of  ports  in  the  possession 
of  persons  in  armed  rebellion  against  the  government,  on  the  prin- 
ciples of  international  law?  2.  Was  the  prepay  of  persons 
domiciled  or  residing  within  the  states  in  rebellion  a  proper  sub- 
ject of  capture  on  the  sea  as  '^  enemies'  property  ?" 

The  court,  after  observing  that  the  right  of  prise  and  capture 
depended  on  the  jus  bdlij  proceeded  to  inquire  whether,  at  the 
time  of  the  blockade,  a  state  of  war  existed  between  the  United 
States  and  the  insurgents.  If  the  relations  existing  under  the 
Constitution  between  the  government  and  the  insurgents  had  the 
effect  of  rendering  it  impossible  that  a  conflict  between  them  could 
be  a  ivary  in  the  legal  sense,  and  of  restricting  the  government  to 
the  use  of  means  provided  by  the  municipal  law  for  the  suppres- 
sion of  an  insurrection,  then  the  blockade  was  not  lawfully  insti- 
tuted. In  order,  therefore,  to  determine  the  validity  of  a  block- 
ade it  was  necessary  to  determine  what  was  the  legal  character  of 
the  relations  existing  between  the  parties  to  the  conflict.  The 
following  extracts  from  the  opinion  exhibit  the  views  of  the  court. 

^^  A  civil  war  breaks  the  bonds  of  society  and  government,  or  at 
least  suspends  their  force  and  effect ;  it  produces  in  the  nation  two 
independent  parties,  who  consider  each  other  as  enemies,  and  ac- 
knowledge no  common  judge.  These  two  parties,  therefore,  must 
necessarily  be  considered  as  constituting,  at  least  for  a  time,  two 
separate  bodies,  two  distinct  societies.  Having  no  common  siipe- 
rior  to  judge  between  them,  they  stand  in  precisely  tiie  same 
predicament  as  two  nations  who  engage  in  a  contest,  and  have 
recourse  to  arms."  *^  The  true  test  of  the  existence  of  civil  war, 
as  found  in  the  writings  of  the  sages  of  the  common  law,  may 
be  thus  summarily  stated :  When  the  regular  course  of  justice  is 
interrupted  by  revolt,  rebellion,  or  insurrection,  so  that  the  courts 
of  justice  cannot  be  kept  open,  dvil  war  exists,  and  hostilities 
may  be  prosecuted  on  the  same  footing  as  if  those  opposing  the 
government  were  foreign  enemies  invading  the  land."     ^'It  is 
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not  the  less  a  ciyil  war  with  belligerent  parties  in  hostile  array, 
because  it  may  hb  called  an  insurrection  by  one  side,  and  the 
insurgentB  be  considered  as  rebels  or  traitors." 

Pursuing  these  yiews,  and  others  which  need  not  be  adverted 
to,  the  court  held  that  there  existed  between  the  government  of 
the  United  States  and  the  insurgents  a  state  of  civil  war  in  the 
sense  of  international  law,  which  brought  with  it  the  common 
incidents  of  war,  and  among  them  the  right  to  institute  a  block- 
ade. The  views  of  the  court  upon  the  second  question  will  ap- 
pear from  the  following  extracts :  '^  The  appellants  contend  that 
the  term  ^  enemy'  is  properly  applicable  to  those  only  who  are 
subjects  or  citizens  of  a  foreign  state  at  war  with  our  own."  *'*''*' 
^^They  contend  also  that  insurrection  is  the  act  of  individuals, 
and  not  of  a  government  or  sovOTeignty;  that  the  individuals 
engaged  are  subjects  of  law ;  that  confiscation  of  their  property 
can  be  effected  only  under  a  municipal  law ;  that  by  the  law  of 
the  land  such  confiscation  cannot  take  place  without  the  convic- 
tion of  the  owner  of  some  offence ;  and  finally,  that  the  secession 
ordinuices  are  nullities,  and  ineffectual  to  release  any  citizen  from 
his  allegiance  to  the  national  government,  and  consequently  that 
the  constitution  and  laws  of  the  United  States  are  still  operative 
over  persons  in  all  the  states  for  punishment  as  well  as  protec- 
tion." The  court  proceeded  to  show  that  the  claim  of  sovereignty 
on  the  part  of  the  United  States  did  not  prevent  the  exercise  of 
belligerent  rights  or  the  existence  of  belligerent  relations,  and 
added,  ^^  All  persons  who  reside  within  the  [insurgent]  territory 
whose  property  may  be  used  to  increase  the  revenues  of  the  hos- 
tile power,  are,  in  this  contest,  liable  to  be  treated  as  enemies, 
though  not  foreigners.  They  have  cast  off  their  allegiance  and 
made  war  on  their  government,  and  are  none  the  less  enemies  be- 
cause they  are  traitors." 

The  four  dissenting  judges  held  that  war,  in  the  legal  sense, 
did  not  exist  at  the  time  the  blockade  was  instituted,  because  it 
had  not  been  declared  by  Congress.  They  held  that  prior  to  the 
Act  of  Congress  of  July  13th  1861,  the  President  could  only 
exercise  the  power  given  to  him  by  the  municipal  laws,  his  opera- 
tions being  limited  to  the  suppression  of  an  insurrection,  but  that 
Congress  could  bring  into  operation  the  war  power,  and  thus 
change  the  nature  and  character  of  the  contest,  and  that  after 
Buch  action  by  Congress,  instead  of  being  carried  on  under  the 
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municipal  law,  it  would  be  carried  on  under  the  law  of  nations, 
and  the  Acts  of  Congress  as  war  measures,  witlf  all  the  rights  of 
war :  p.  692.  They  not  only  held  that  such  a  contest,  after  the 
action  of  Congress,  would  give  to  the  government  the  rights  of 
war  under  the  international  law,  but  that  it  would  likewise  be 
attended  with  the  consequences  of  war  in  respect  to  the  rights 
and  relations  of  citizens :  pp.  688,  693.  On  p.  687  the  conse- 
quences of  a  state  of  war,  according  to  international  law,  are  stated. 
They  are  referred  to  as  consequences  which  must  result  from  regard- 
ing the  pending  conflict  as  a  civil  war.  The  judge  says :  ^'  The  peo- 
ple of  the  two  countries  become  immediately  the  enemies  of  each 
other — all  intercourse,  commercial  or  otherwise,  unlawful — all 
contracts  existing  at  the  commencement  of  the  war  suspended, 
and  all  made  during  its  existence  utterly  void.  The  insurance  of 
enemy's  property — the  drawing  of  bills  of  exchange,  or  the  pur- 
chase [of  bills]  on  the  enemy's  country — ^the  remission  of  bills  or 
money  to  it,  are  illegal  and  void.  Existing  partnerships  between 
citizens  or  subjects  of  the  two  countries  are  dissolved,  and  in  fine, 
interdiction  of  trade  and  intercourse,  direct  or  indirect,  is  abso- 
lute and  (Complete,  by  the  mere  force  and  effect  of  war  itself." 
The  only  point  upon  which  the  minority  differed  from  the  majo- 
rity was,  in  respect  to  the  time  at  whicht  the  conflict  assumed  the 
character  of  a  war^  in  the  legal  sense.  The  majority  held  that 
the  conflict  had  become  a  war  by  the  mere  course  of  events,  and 
without  any  action  by  Congress,  while  the  minority  held  that  the 
action  of  Congress  was  indispensable  to  give  it  that  character. 
But  there  was  no  difference  of  opinion  in  respect  to  the  legal  con- 
sequences resulting  from  the  state  of  war,  whenever  the  conflict 
assumed  that  character. 

In  The  Venice,  2  Wall.  R.  258,  the  court  say :  "  While  these 
transactions  were  in  progress  the  war  was  flagrant ;  the  states  of 
Louisiana  and  Mississippi  were  wholly  under  rebel  dominion,  and 
all  the  people  of  each  state  were  enemies  of  the  United  States. 
The  rule  which  declares  that  war  makes  all  the  citizens  or  subjects 
of  one  belligerent  enemies  of  the  government  and  of  all  the  citizens 
or  subjects  of  the  other,  applies  equally  to  civil  and  international 
wars."  This  relation  of  mutual  enmity  is  one  of  the  fundamental 
conditions  of  a  state  of  war.  It  is  part  of  a  system  of  rules  Tor 
the  government  of  men  in  a  state  of  war,  which  is  founded  in 
necessity,  and  which  has  been  established  by  common  consent 
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throughout  the  world.  That  system,  as  we  have  seen,  subjects 
individuals  to  restraints  and  disabilities  in  respect  to  their  acts 
and  contracts,  which  are  unknown  in  time  of  peace.  The  rela- 
tion of  the  citizens  of  the  several  states,  under  the  Constitution, 
is  that  of  friends — ^the  relation  between  citizens  on  opposite  sides 
in  the  late  war,  was  that  of  enemies.  The  relations  under  the 
Constitution  were  suspended  and  superseded  for  the  time,  by  new 
relations  under  the  laws  of  war.  And  so  the  rights  and  privileges 
existing  under  the  Constitution,  in  respect  to  intercoui^e  and  con- 
tracts, were,  of  necessity,  displaced  and  superseded,  for  the  time, 
by  the  restraints  and  disabilities  which  resulted  from  the  state  of 
war. 

In  The  Hampton,  5  Wallace  R.  372,  the  vessel  was  captured 
in  a  creek  in  the  state  of  Virginia,  and  was  libelled  and  condemned 
as  prize  of  war,  upon  the  principles  of  international  law.  Brink- 
ley,  a  loyal  citizen,  appeared  and  claimed  the  vessel  as  mortgagee. 
The  bona  fides  of  the  mortgage  was  not  disputed,  nor  was  it  dis- 
puted that  he  was  a  loyal  citizen.  The  precise  offence  for  which 
the  vessel  was  libelled  is  not  stated  in  the  report,  but  it  was  con- 
ceded that  the  vessel  might  have  been  condemned  under  the  Act 
of  July  13th  1861.  The  offence,  therefore,  was  one  embraced  by 
that  act,  which  provides  that  goods,  &c.,  coming  from  or  going  to 
a  state  in  insurrection,  by  land  or  water,  along  with  the  vessel, 
&c.,  in  which  they  ara^  shall  be  forfdted. 

It  was  held  that  the  vessel  was  properly  condemned  under 
the  international  law,  which  was  not  suspended  by  the  Act  of 
Congress ;  and  that  notwithstanding  the  loyalty  of  the  mortgagee, 
and  the  fairness  of  his  debt,  his  right  was  forfeited  upon  the 
principles  of  international  law,  though  it  would  have  been  saved 
if  the  condemnation  had  taken  place  under  the  Act  of  Congress. 

The  court  therefore  decided — 1.  That  intercourse  during  the 
late  war  was  unlawful  upon  the  principles  of  international  law, 
and  independently  of  the  Act  of  Congress.  And  2.  That  the 
effect  of  the  international  law  was  to  override  and  extinguish  the 
claim  of  a  loyal  citizen  under  a  band  fide  mortgage. 

In  The  William  Bagaly,  5  Wallace  R.  377,  Brogden,  who 
claimed  a  share  of  the  vessel  and  cargo,  was  a  loyal  citizen,  resi- 
dent in  Indiana.  At  the  breaking  out  of  the  war  he  was  a  mem- 
ber of  a  mercantile  partnership  in  Mobile,  which  owned  the  vessel 
and  cargo.      He  never  aided  the  rebellion — ^never,   after  the 
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rebellion  began,  exercised  any  control  or  ownership  over  the 
vessel  or  cargo,  and  had  no  connection  with  or  knowledge  of  the 
unlawful  voyage  which  occasioned  the  capture.  In  consequence 
of  his  loyalty  to  the  United  States,  his  interest  in  the  partnership 
effects  had  been  confiscated  by  the  Confederate  government.  His 
claim  was  rejected.  The  court  held,  among  other  things,  that  the 
effect  of  the  war  was  to  dissolve  the  partnership  existing  between 
the  claimant  and  the  parties  in  Mobile,  and  that  it  was  his  duty 
promptly  t4  dispose  of  and  withdraw  his  interest,  and  that  by  his 
failure  to  do  so,  his  interest  became  liable  to  be  treated  as  enemy's 
property.  These  propositions  were  based  exclusively  on  the 
principles  applicable  to  international  wars.  The  court  further 
recognised  the  principle  applicable  to  war  inter  gentes,  that  an 
executory  contract  with  a  citiEen  or  subject  of  the  enemy,  if  it 
cannot  be  performed  except  in  the  way  of  commercial  intercourse 
with  the  enemy,  is  ipso  facU>  dissolved,  as  equally  applicable  to 
the  late  war. 

In  Hanger  v.  Abbott^  6  Wallace  R.  582,  the  principles  of  law 
applicable  to  a  state  of  war  inter  gentes,  were  applied  to  the 
late  civil  war,  to  determine  whether  the  Statute  of  Limitations  of 
Arkansas  ran  during  the  war  against  a  cause  of  action  held  at  the 
commencement  of  the  war  by  citizens  of  New  Hampshire  against 
a  citizen  of  Arkansas. 

In  the  opinion  of  the  court,  the  ordinitry  consequences  of  a 
war  inter  gentes — the  prohibition  of  intercourse — ^the  dissolution 
of  partnerships — ^the  prohibition  of  contracts  made  during  the 
war,  and  the  suspension  or  dissolution  of  contracts  made  before 
the  war — the  right  to  confiscate  debts  due  to  citizens  or  subjects 
of  the  enemy — the  suspension  of  the  remedy  for  the  recovery  of 
debts,  and  the  restoration  of  the  remedy  upon  the  return  of  peac^— 
were  fully  stated,  and  were  recognised  as  equally  applicable  to  the 
late  civil  war. 

It  was  accordingly  held  that  the  Act  of  Limitations  did  not  run 
during  the  war.  And  this  decision  was  placed  exclusively  upon 
the  principles  of  international  law,  applicable  to  a  state  of  war 
inter  gentes. 

These  decisions  of  the  Supreme  Court  settle  beyond  question, 
that  the  late  conflict  between  the  United  States  and  the  Confed- 
erate States  was  a  war,  in  the  legal  sense,  with  all  the  incidents 
and  consequences  of  a  war,  as  they  are  known  to  the  international 
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law ;  that  accordingly  all  the  citizens  on  one  side  were  enemies  of 
all  the  citizens  on  the  other,  and  that  all  commercial  or  other 
pacific  intercourse  or  commanication  between  them,  unless  specially 
authorized,  was  unlawful  to  the  same  extent  and  for  the  same 
reasons  as  in  a  war  inter  gentes ;  and  that  in  order  to  determine 
how  the  contracts  of  individual  citizens  were  affected  by  the  late 
war,  recourse  must  be  had  to  the  general  principles  applicable  to 
a  state  of  war,  as  they  are  found  in  the  international  code. 

This  doctrine  by  no  means  involves  a  recognition  of  the  Con- 
federate States  as  a  political  sovereignty.  The  concession  by  the 
government  of  belligerent  rights  to  the  Confederate  States,  and 
the  application  by  the  courts  of  the  general  laws  of  war  to  the 
determination  of  questions  arising  out  of  the  late  conflict,  only 
recognise  the  existence  of  a  conflict  of  such  magnitude,  and  with 
such  an  array  of  strength,  that  it  could  not  be  dealt  with  otherwise 
than  as  a  war ;  they  involve  no  concession  of  political  rights  to 
the  association  of  states  which  <)fi.rried  on  the  conflict. 

Nor  does  the  fact  that  Louisiana  was  one  of  the  Confederate 
States,  and  that  the  city  of  New  Orleans  was  to  the  last  claimed 
by  the  Confederate  States  as  belonging  to  them,  afford  any  ground 
for  refusing  to  apply  the  law  of  war  to  their  case.  The  checks 
were  drawn  and  endorsed  after  the  city  of  New  Orleans  had  passed 
under  the  permanent  dominion  and  control  of  the  United  States. 
Its  relations  to  the  Confederate  States,  which  were  only  a  govern- 
ment defacto^  and  whose  authority  was  therefore  dependent  upon 
the  exercise  of  power,  and  not  upon  the  existence  of  right,  was 
then  broken  up  and  destroyed.  From  that  time  we  must  regard  New 
Orleans  as  belonging  to  the  Federal  side  of  the  conflict,  and  its 
citizens  as  enemies  of  the  citizens  of  the  other  belligerent:  6 
Wallace  521  and  cases  cited.  Nor  does  it  make  any  difference 
that  the  plaintiff  and  defendant  were,  all  of  them,  citizens  of  the 
Confederate  States,  if,  as  claimed  by  the  defendants,  the  contract 
between  them  was  in  violation  of  the  common  law  of  the  civilized 
TKorld. 

I  do  not  think  it  necessary  to  consider  whether,  as  contended 
by  the  counsel  for  the  plaintiff,  the  Act  of  Congress  of  July  13th 
1861,  and  the  proclamations  of  the  President  in  pursuance  of  it, 
prohibiting  commercial  intercourse,  were  a  law  to  the  parties  to 
this  suit,  at  the  date  of  their  contract,  all  of  whom  were  then 
citizens  and  residents  of  the  Confederate  States.     If  they  were, 
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it  would  not  follow,  as  contended  by  the  counsel,  that  actual  loco- 
motive intercourse  was  necessary  in  order  to  affect  the  contract 
between  these  parties.  Such  actual  locomotive  in^course  accom- 
plished or  attempted,  would  doubtless  be  necessary,  as  under  the 
general  law  of  war,  to  subject  property  to  forfeiture.  But  the 
prohibition  of  intercourse  thus  made  by  Congress,  must  be  con- 
strued with  reference  to  the  object  it  was  designed  to  effect,  and 
so  enforced  as  to  accomplish  the  policy  on  which  it  was  founded. 
It  was  obviously  dictated  by  the  same  policy  and  designed  to  effect 
the  same  ends  as  the  like  prohibition  in  the  international  law,  and 
any  contract  which  would  be  regarded  as  a  violation  of  the  one, 
ought  to  be  regarded  as  a  violation  of  the  other.  But  even  if  this 
Act  of  Congress  did  not  operate  as  a  law  to  the  parties  to  this 
suit,  at  the  date  of  their  contract,  I  apprehend  that  no  court  of 
the  United  States  or  of  a  state  should  lend  its  aid  for  the  enforce- 
ment of  a  contract,  made  in  violation  of  the  policy  of  that  act. 
This  court  must  deal  with  this  ca^  just  as  a  court  of  the  United 
States  would  deal  with  it.^ 

The  argument  that  Billgery  had  a  right,  which  was  guaranteed 
to  him  by  the  Constitution,  to  go  to  New  Orleans  at  his  pleasure, 
which  was  only  suspended  by  the  war,  seems  to  me  to  have  no 
force.  The  suspension  was  accompanied  by  an  absolute  interdict 
of  all  commercial  intercourse  in  the  mean  time,  and  a  consequent 
disability  to  enforce  any  contract  made  during  the  war,  which 


'  NoU  by  Judge  Joynes, — Sabstantially  the  same  question  inyolyed  in  this  case 
was  decided  by  Chief  Justice  Chasb,  in  the  Circuit  Court,  at  Bichmond,  June 
1868,  in  the  case  of  Moore  ^  Bro,  v.  JFhsier  ^  Moore^  of  which  I  have  obtained  an 
authentic  account  since  this  opinion  was  deliyered. 

The  action  was  brought  to  recover  the  amount  of  certain  negotiable  notes.  The 
defendants  pleaded  payment  and  accord  and  satisfaction,  and  to  sustain  their 
defence  gave  in  evidence  a  drafl  drawn  by  the  Bank  of  North  Carolina,  at  its 
branch  in  Win  slow,  in  that  state,  on  the  branch  of  the  Bank  of  Virginia  at  Ports- 
mouth, bearing  date  the  10th  day  of  December  1862,  which  draft,  it  was  con- 
tended, was  delivered  by  the  defendants  to  the  plaintiffs,  and  accepted  by  them  in 
payment  of  the  debt.  At  the  date  of  the  draft,  Portsmouth  was  in  the  permanelit 
occupation  and  control  of  the  forces  of  the  United  States,  but  &e  condition  of 
Winslow  in  that  respect  was  a  subject  of  dispute.  The  Cliief  Justice  instructed  the 
jury,  '^  that  if  they  should  find  that  Winslow  was  not,  at  the  time  of  the  making 
and  issuing  of  the  draft,  in  the  occupation  or  control  of  the  national  forces,  then 
the  draft  in  controversy,  being  an  act  of  prohibited  commercial  intercourse,  was 
not  valid  negotiable  paper."  Whether  Winslow  was  so  occupied  or  controlled, 
he  left  to  the  jury. 
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tended  to  produce  a  violation  of  that  interdict.  The  interdict 
was  as  absolute,  while  it  lasted,  and  as  fatal  to  all  contracts  in 
violation  of  its  policy,  as  if  it  had  been  perpetual,  or  as  if  there 
kad  been  no  such  general  right  of  intercourse  under  the  Con- 
stitution. 

It  was  argued,  too,  that  Billgery  might  have  intended  to  keep 
these  checks  until  it  should  become  lawful  to  present  them  for 
payment,  and  that  the  court  ought  rather  to  presume  a  lawful 
than  an  unlawful  intent.  I  doubt  whether  a  party  who  makes  a 
contract  during  war,  which,  upon  its  face,  and  according  to  the 
usual  intent  and  import  of  such  contracts,  is  a  violation  of  the 
poUcy  of  non-intercourse,  ought  to  be  allowed  to  say  that  he  did 
not  design  any  such  violation.  It  would  be  difficult  to  determine 
whether  such  an  averment  waa  founded  in  truth,  and  to  permit 
such  defences  to  be  alleged,  would  cripple  the  efficiency  of  the 
rule,  which,  we  are  told,  admits  no  exception  (6  Wallace  R.  685), 
and  which  declares  "  a  strict  and  rigorous"  policy,  which  no  arti- 
fice is  permitted  to  evade. 

But  what  are  the  facts  ?    Billgery  parted  with  his  money  to 
Branch  &  Sons,  in  February  1863.     He  would  necessarily  lose 
interest  until  he  could  collect  the  money  on  the  checks.     He  has 
been  examined  ^  a  witness,  as  have  also  the  only  two  of  the  de- 
fendants who  were  cognisant  of  the  transaction.     Neither  of  them 
testifies  that  there  was  any  understanding  or  expectation  that  the 
presentment  of  the  checks  would  be  withheld,  much  less  any  con- 
tract that  they  should  be  withheld  until  it  should  be  lawful  to  pre- 
sent them.     On  the  contrary,  John  P.  Branch,  who  conducted  the 
transaction  with  Billgery,  shows  his  understanding  and  expecta- 
tion, when  he  says  that  he  ^^  judged  Billgery  to  be  a  blockade- 
runner."     And  not  only  does  Billgery  nowhere  say  that  there  was 
any  understanding  with  Branch,  or  any  intention  on  his  own  part, 
that  presentment  would  be  delayed,  but  he  admits  that  after  he 
bought  the  checks,  he  tried  to  find  somebody  by  whom  he  could 
send  them  to  New  Orleans  for  collection,  but  could  not.     The 
checks  indeed  seem  to  have  remained  in  Virginia  from  August 
1862,  when  they  were  drawn,  to  February  1863,  when  they  were 
sold  to  Billgery.     But  that  fact  throws  no  light  on  the  contract 
between  Billgery  and  Branch  &  Sons.     It  may  be  accounted  for 
by  supposing  that  nobody  had  been  found,  in  that  interval,  who 
wanted  funds  in  New  Orleans,  or  who  would  pay  enough  for  them. 
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When  we  remetnber  how  much  activity  and  enterprise  were  dis- 
played daring  the  war  in  "  running  the  blockade/'  and  the  large 
profits  that  were  made  by  it,  we  should  require  pretty  strong  proof 
to  convince  us  that  a  party  who  drew  a  sight  draft  on  a  point 
where  Federal  money  was  to  be  had,  contemplated  that  it  would 
be  withheld  from  presentment  for  the  indefinite  period  of  the  war, 
or  that  a  party  who  laid  out  a  large  sum  in  the  purchase  of  such  a 
draft,  intended  so  to  withhold  it. 

It  follows  from  these  views  that,  upon  the  evidence,  judgment 
was  properly  rendered  for  the  defendants.  They  also  show  that 
the  demurrers  to  the  special  counts  were  properly  sustained.  Each 
of  these  counts  sets  out  the  drawing  of  a  check  by  a  bank  in 
Richmond  upon  a  bank  in  New  Orleans,  and  the  endorsement  of 
the  check  by  the  defendants  to  the  plaintifi*,  at  periods  when  we 
know  that  the  war  was  flagrant,  and  all  commercial  and  other 
intercourse  between  Richmond  and  New  Orleans  were  unlawful. 

But  even  if  the  contract  could  be  held  valid,  there  is  another 
ground  which  is  fatal  to  the  case  of  the  plaintifif,  both  upon  the 
pleadings  and  the  evidence.  In  order  to  charge  the  defendants 
as  endorsers,  it  was  necessary  that  the  checks  should  he  presented 
to  the  Canal  Bank,  and  payment  thereof  demanded,  and,  in  case 
of  dishonor,  that  due  notice  thereof  should  be  given  to  the  defend- 
ants. The  only  presentment  and  demand  set  out  in  the  pleadings, 
or  proved  by  the  evidence,  were  made  on  the  27th  day  of  October 
1863,  when  all  commercial  intercourse  between  Vicksburg,  where 
the  plaintiff  resided,  and  New  Orleans,  where  the  checks  were 
payable,  was  unlawful.  By  the  proclamation  of  the  President 
dated  August  16th  1861,  prohibiting  intercourse  with  the  states 
in  rebellion,  an  exception  was  made  of  ^'  such  parts  of  states  as 
may  be  from  time  to  time  occupied  and  controlled  by  forces  of  the 
United  States  engaged  in  the  dispersion  of  the  insurgents."  This 
exception  is  set  out  in  the  amended  declaration  and  was  relied  on  in 
the  argument,  as  authorizing  Billgery  to  go  to  New  Orleans  after 
the  fall  of  Vicksburg.  But  this  exception  was  repealed  by  the 
proclamation  of  April  2d  1863.  That  proclamation  declared  the 
same  states  to  be  in  insurrection,  and  revoked  all  the  exceptions 
made  in  the  former  proclamation,  but  again  made  certain  local 
exceptions,  of  which  ''the  port  of  New  Orleans"  was  one.  This 
proclamation  declares ''  that  all  commercial  intercourse  not  licensed 
and  conducted  as  is  provided  in  said  act,  between  the  said  states 
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and  the  inhabitants  thereof,  with  the  exceptions  aforesaid,  is  unlaw- 
ful, and  will  remain  unlawful  until  such  insurrection  shall  cease 
or  has  been  suppressed,  and  notice  thereof  has  been  given  by  pro- 
clamation." Yicksburg  was  not  excepted  from  the  operation  of 
this  proclamation,  so  that  commercial  intercourse,  except  with  the 
license  of  the  President,  between  Vicksburg  and  New  Orleans  was 
unlawful  at  the  time  at  which  presentment  of  these  checks  was 
made.  The  license  given  to  Billgery  bj  the  military  authorities 
was  a  nullity :  (huichita  Ootton,  6  Wall.  B.  521.  The  demand 
of  payment,  therefore,  which  was  made,  was  one  which  the  plain- 
tiff could  not  lawfully  make,  and  which  the  Canal  Bank  could  not 
lawfully  comply  with.  A  demand  to  charge  the  endorsers  should 
have  been  one  which  the  Bank  might  lawfully  have  complied  with. 

In  respect  to  the  question  of  notice  of  dishonor,  very  little  need 
be  said.  To  give  any  effect  to  the  notice  deposited  in  the  post- 
office  in  New  Orleans  in  October  1868,  it  should  at  least  have 
been  shown  that  the  law,  or  a  general  usage,  required  that  the 
letter  containing  the  notice  should  be  preserved  by  the  postmaster 
until  the  restoration  of  intercourse,  and  then  forward  it  to  its 
destination.  •  In  the  absence  of  such  proof,  the  deposit  of  a  notice 
in  the  post-office  at  New  Orleans,  addressed  to  Petersburg,  in  the 
midst  of  the  war,  was  of  no  avail.  It  is  not  necessary  to  express 
an  opinion  as  to  whether  the  evidence  is  sufficient  to  prove  that 
due  notice  was  given  to  the  defendants  after  the  close  of  the  war. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  ought  to  be 
affinned. 

MoNCURE,  P.,  concurred. 

RrvBS,  J.,  dissented. 


Supreme  Court  of  Wisconnn, 
EMMA  SCHNEIDER  v.  THE  PROVIDENT  LIFE  INSURANCE  CO. 

An  '*  accident*'  within  the  meaning  of  a  policy  of  insurance  means  an  erent 
wbich  happens  from  some  external  violence  or  vis  major ,  and  which  is  unexpected, 
because  it  is  from  an  unknown  cause,  or  is  an  unusual  result  of  a  known  cause. 

Negligence  of  the  person  iigured  does  not  prevent  it  from  heing  an  accident. 

Therefore  in  an  action  on  a  policy  of  insurance  against  accident,  the  negligence 
of  the  insured  is  no  defence. 

A  policy  of  insurance  against  accident  contained  a  clause  against  liability  for 
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injury  resulting  from  the  assured  ^^  wilfully  and  wantonly  exposing  himself  to  any 
unnecessary  danger."  The  assured  attempted  to  get  on  a  train  of  cars  while  in 
slow  motion,  and  fell  and  was  killed.  Held,  that  the  negligence  was  not  wilful 
or  wanton,  and  the  company  were  liable. 

This  was  an  action  on  a  policy,  by  which  Bruno  Schneider  was 
insured  against  injury  or  death  by  accident.  The  policy  contained 
a  clause  that  the  company  should  not  be  liable  for  any  injury 
happening  to  the  assured  by  reason  of  his  '^  wilfully  and  wan- 
tonly exposing  himself  to  any  unnecessary  danger  oi^periL" 

The  assured  attempted  to  get  on  a  train  of  cars  after  it  had 
started,  but  was  moving  slowly,  but  fell  and  was  killed.  On  the 
trial  the  plaintiff  was  nonsuited,  on  the  ground  that  the  evidence 
showed  the  case  to  be  within  the  exception  as  to  wilful  exposure 
to  danger. 

The  opinion  of  the  court  was  delivered  by 

Paine,  J. — The  position  most  strongly  urged  by  the  respond- 
ent's counsel  in  this  court,  was  tl^at  inasmuch  as  the  negligence  of 
the  deceased  contributed  to  produce  the  injury,  therefore  the  death 
was  not  occasioned  by  an  accident  at  all,  within  the  mpaning  of  the 
policy.  I  cannot  assent  to  this  proposition.  It  would  establish  a 
limitation  to  the  meaning  of  the  word  ^'  accident*'  which  has  never 
been  established  either  in  law  or  in  common  understanding.  A 
very  large  proportion  of  those  events  which  are  universally  called 
accidents  happen  through  some  carelessness  of  the  party  injured, 
which  contributes  to  produce  them.  Thus  men  are  injured  by  the 
careless  use  of  firearms,  of  explosive  substances,  of  machinery,  the 
careless  management  of  horses,  and  in  a  thousand  ways,  when  it 
can  readily  be  seen  afterwards  that  a  little  greater  care  on  their 
part  would  have  prevented  it.  Tet  such  injuries  having  been 
unexpected  and  not  caused  intentionally  or  by  design,  are  always 
called  accidents,  and  properly  so.  Nothing  is  more  common  than 
items  in  the  newspapers  under  the  heading,  ^'  Accidents  through 
carelessness." 

There  is  nothing  in  the  definition  of  the  word  that  excludes  the 
negligence  of  the  assured  party  as  one  of  the  elements  contribut- 
ing to  produce  the  result.  An  accident  is  defined  as  '^  an  event  that 
takes  place  without  one's  foresight  or  expectation ;  an  event  which 
proceeds  from  an  unknown  cause ;  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  expected." 
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An  aecident  may  happen  from  an  unknown  cause.  But  it  is 
not  essential  that  the  cause  should  be  unknown.  It  may  be  an 
unosual  result  of  a  known  cause,  and  therefore  unexpected  to  the 
party.  And  such  was  the  case  here,  conceding  that  the  negligence 
of  the  deceased  was  the  cause  of  the  accident. 

It  is  true  that  accidents  often  happen  from  such  kinds  of  negli- 
gence.    But  still  it  is  equally  true  that  they  are  not  the  usual 
result.     If  they  were,  people  would  cease  to  be  guilty  of  such 
negligence.     But  cases  in  which  accidents  occur  are  very  rare  in 
comparison  with  the  number  in  which  there  is  the  same  negligence 
without  any  accident.     A  man  draws  his  loaded  gun  toward  him 
by  the  muzzle-— the  servant  fills  the  lighted  lamp  with  kerosene, 
a  hundred  times  without  injury.     The  next  time  the  gun  is  dis- 
charged, or  the  lamp  explodes.     The  result  was  unusual,  ^nd 
therefore  unexpected.     So  there  are  undoubtedly  thousands  of 
persons  who  get  on  and  off  from  cars  in  motion  without  accident, 
where  one  is  injured.     And  therefore  when  an  injury  occurs  it  is 
an  unusual  result,  and   unexpected,  and   strictly   an   accident. 
There  are  not  many  authorities  on  the  point.     The  respondent's 
counsel  cites  Theobald  v.  The  Railway  Pa^iengers'  Assurance 
Co.j  26  E.  Law  k  Eq.  482,  not  as  a  direct  authority,  but  as  con- 
taining an  implication  that  the  negligence  of  the  injured  party 
would  prevent  a  recovery.     I  do  not  think  it  can  be  construed  as 
conveying  any  such  intimation.     The  insurance  there  was  against 
a  particular  kind  of  accident ;  that  was  a  railway  accident,  and 
the  only  question  was,  whether  the  injury  was  occasioned  by  an 
accident  of  that  kind.     The  court  held  that  it  was,  and  although 
it  mentions  the  fact  that  there  was  no  negligence  on  the  part  of 
the  assured,  that  cannot  be  considered  as  any  intimation  what 
would  have  been  the  effect  of  negligence  if  it  had  existed. 

The  general  question  as  to  what  constituted  an  accident  was  ' 
considered  in  two  subsequent  cases  in  England.  The  first  was 
Sinclair  v.  The  Maritime  Passengers*  Assurance  Co,.,  8  El.  &  El. 
478  (E.  C.  L.  R.  vol.  107),  in  which  the  question  was,  whether  a 
sunstroke  was  an  accident  within  the  meaning  of  the  policy.  The 
court  held  that  it  was  not,  but  was  rather  to  be  classed  among 
diseases  occasioned  by  natural  causes,  like  exposure  to  malaria, 
&c.,  and  while  admitting  the  difficulty  of  giving  a  definition  to  the 
term  accident  which  would  be  of  universal  application,  they  say 
they  may  safely  assume  '^  that  some  violence,  casualty,  or  vis  major 
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is  necessarily  involved."     There  could  be  no  question  in  this  case 
that  all  these  were  involved. 

In  the  subsequent  case  of  Trew  v.  Railway  Pasiengers*  Assur- 
ance Co,^  6  Hurl,  k  Nor.  889,  the  question  was,  whether  a  death 
by  drowning  was  accidental.  The  counsel  relied  on  the. language 
of  the  former  case,  and  urged  that  there  was  no  external  force  or 
violence.  Sut  the  court  held  that  if  the  death  was  occasioned  by 
drowning,  it  was  accidental  within  the  meaning  of  the  policy.  And 
in  answer  to  the  argument  of  counsel  they  said :  ^'  If  a  man  fell 
from  a  housetop,  or  overboard  from  a  ship,  and  was  killed ;  or  if 
a  man  was  suffocated  by  the  ^smoke  of  a  house  on  fire,  such  cases 
would  be  excluded  from  the  policy,  and  the  effect  would  be,  that 
policies  of  this  kind,  in  many  cases  where  death  resulted  from 
accident,  would  afford  no  protection  whatever  to  the  assured.  We 
ought  not  to  give  to  these  policies  a  construction  which  wijl  defeat 
the  protection  of  the  assured  in  a  large  class  of  cases." 

There  was  no  suggestion  that  there  was  any  question  to  be  made 
as  to  the  negligence  of  the  deceased,  and  yet  the  court  said :  ''  We 
think  it  ought  to  be  submitted  to  the  jury  to  say  whether  tlie 
deceased  died  from  the  action  of  the  water,  or  natural  causes.  If 
they  are  of  the  opinion  that  he  died  from  the  action  of  the  water, 
causing  asphyxia,  that  is  a  death  from  external  violence  within 
the  meaning  of  the  policy,  whether  he  swam  to  a  distance  and  had 
not  strength  enough  to  regain  the  shore,  or  on  going  into  the 
water  got  out  of  his  depth." 

Now  either  of  these  facts  would  seem  to  raise  as  strong  an  infer- 
ence of  negligence  as  an  attempt  to  get  upon  cars  in  slow  motion. 
Yet  the  court  said  that  although  the  drowning  was  occasioned  by 
either  one  of  them,  it  would  have  been  a  death  within  the  meaning 
of  the  policy,  i»id  the  plaintiffs  entitled  to  recover.  I  cannot  con- 
ceive that  it  would  have  made  such  a  remark  except  upon  the 
assumption  that  the  question,  whether  the  injured  party  was  guilty 
of  negligence  contributing  to  the  accident,  does  not  arise  at  all  in 
this  class  of  cases.  I  think  that  is  the  tme  conclusion,  both  upon 
principle  and  authority,  so  far  as  there  is  any  upon  the  subject ; 
and  the  only  questions  are,  first,  whether  the  death  or  injury  was 
occasioned  by  an  accident  within  the  general  meaning  of  the 
policy,  and  if  so,  whether  it  was  within  any  of  the  exoq>iions. 

This  conclusion  is  also  very  strongly  supported  by  that  provi- 
sion of  the  policy  under  which  the  plaintiff  was  nonsuited.     That 
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necessarily  implies  that  any  degree  of  negligence  falling  short  of 
'^wilful  and  wanton  exposure  to  unnecessary  danger"  would  not 
prerent  a  recovery.  Such  a  provision  would  be  entirely  superflu- 
ous and  unmeaning  in  such  a  contract,  if  the  observance  of  due 
care  and  skill  on  the  part  of  the  assured  constituted  an  element  to 
his  right  of  action,  as  it  does  in  actions  for  injuries  occasioned  by 
the  negligence  of  the  defendant. 

The  question  therefore  remains  whether  the  attempt  of  the 
deceased  to  get  upon  the  train  was  within  this  provision,  and  con- 
stituted a  "  wilful  and  wanton  exposure  of  himself  to  unnecessary 
dinger?"    I  cannot  think  so.     The  evidence  showed  that  the 
train  haring  once  been  to  the  platform,  had  backed  so  that  the 
cars  stood  at  some  little  distance  from  it ;  while  it  was  waiting  there 
the  deceased  was  walking  back  and  forth  on  the  platform  (of  the 
depot).    It  is  very  probable  that  he  expected  the  train  to  stop 
there  again  before  finally  leaving.    But  it  did  not.    It  came  along, 
and  while  moving  at  a  slow  rate,  or  as  fast  as  a  man  could  walk, 
he  attempted  to  get  on  and  by  some  means  fell  either  under  or  by 
the  side  of  the  cars  and  was  crushed  to  death.     The  act  may  have 
been  imprudent.    It  may  have  been  such  negligence  as  would 
have  prevented  a  recovery  in  an  action  based  upon  the  negligence 
of  the  company  if  there  had  been  any.     But  it  does  not  seem  to 
ha?e  contained  those  elements  which  could  be  justly  characterized 
as  wilful  or  wanton.     The  deceased  was  in  the  regular  prosecution 
of  his  business.     He  desired  and  expected  to  leave  on  that  trail). 
Finding  that  he  would  be  left  unless  he  got  on  while  it  was  in 
uiotion,  it  was  natural  enough  for  him  to  make  the  attempt.    The 
strong  disinclination  which  people  have  to  being  left,  would  impel 
Ikim  to  do  so.     The  railroad  employees  were  getting  on  at  about 
the  same  time.     Imnrudent  though  it  is,  it  is  a  common  practice 
for  others  to  get  on  and  off  in  the  same  manner.     He  had  undoubt- 
edly seen  it  done,  if  he  had  not  done  it  himself,  many  times  with 
out  injury.     I  cannot  regard  it,  therefore,  as  a  wilful  and  wanton 
exposure  of  himself  to  unnecessary  danger  within  the  meaning  of 
the  nolicy. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 
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Supreme  Court  of  the  United  States. 
WILLIAM  WARD  et  al.  v.  FRANCIS  L.  SMITH. 

The  fftct  thi  an  instrament  is  m*d6  payAble  al  a  \mak  does  not  make  the  bank 
an  agent  of  payee  to  reeeire  payment,  unless  be  actaallj  deposits  the  instroment 
there,  or  in  some  express  manner  authorizes  the  bank  to  act  for  him. 

When  an  instrument  is  lodged  with  a  bank  for  collection,  the  bank  becomes  the 
agent  of  the  payee  or  oUigee  to  receive  pa3rment.  The  agency  extends  no  further, 
and  without  special  authority  an  agent  can  only  receive  payment  of  the  debt  due  his 
principal  in  the  legal  currency  of  the  country,  or  in  bills  which  pass  as  money  at 
their  par  value  by  the  common  consent  of  the  community. 

The  doctrine  that  bank  bills  are  a  good  tender  unless  objected  to  at  the  time,  only 
applies  to  current  bills  which  are  redeemed  at  the  counter  of  the  bank,  and  pass  at 
par  value  in  bosiness  transaetions  in  the  place  where  o0ered. 

Payment  of  a  check  in  the  bills  of  a  suspended  bank^  not  known  to  the  parties  to 
be  suspended,  is  not  a  satisfaction. 

Where  the  debtor  and  the  creditor's  known  agent  to  receive  the  money,  reside 
in  the  same  jurisdiction,  the  ftud  that  the  creditor  is  a  citizen  of  a  power  at  war  with 
the  debtor's  government,  and  resident  in  the  hostile  state,  does  not  absolve  the  debtor 
from  his  obligation  to  pay>  and  if  he  does  not,  he  is  liable  for  interest. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dia* 
trict  of  Maryland. 

In  August  1860,  the  plaintiff  in  error,  William  Ward,  purchased 
of  Smith  certain  property  in  Virginia,  and  gave  him  for  the  con- 
sideration-money the  three  joint  and  several  bonds  of  himself  and 
co-defendant,  upon  which  the  present  action  was  brought.  These 
bonds,  each  for  a  sum  exceeding  four  thousand  dollars,  bear  date 
of  the  22d  of  that  month,  payable,  with  intc^rest,  in  six,  twelve,  and 
eighteen  months  after  date,  "  at  the  office  of  discount  and  deposit 
of  the  Farmers'  Bank  of  Virginia,  at  Alexandria." 

In  February  1861  the  first  bond  was  deposited  at  the  bank 
designated  for  collection.  At  the  time  there  was  endorsed  upon 
it  a  credit  of  over  five  hundred  dollars ;  and  it  was  admitted  that 
subsequently  the  further  sum  of  twenty-five  hundred  dollars  was 
received  by  Smith,  and  that  the  amount  of  certain  taxes  on  the 
,  estate  purchased,  paid  by  Ward,  was  to  be  deducted. 

In  May  1861,  Smith  left  Alexandria,  and  remained  within  the 
Confederate  military  lines  during  the  continuance  of  the  civil  war. 
He  took  with  him  the  other  two  bonds,  which  were  never  deposited 
at  the  Farmers'  Bank  for  collection.  Whilst  he  was  thus  absent 
from  Alexandria,  Ward  deposited  with  the  bank  to  his  credit,  at 
different  times  between  June  1861  and  April  1862,  various  sums 
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in  notes  of  different  banks  of  Virginia,  the  nominal  amount  of 
which  exceeded  by  several  thousand  dollars  the  balance  due  on 
the  first  bond.  These  notes  were  at  a  discoont  at  the  times  they 
were  deposited,  varying  from  eleven  to  twenty-three  per  cent. 
The  cashier  of  the  bank  endorsed  the  several  sums  thus  received 
as  credits  on  the  ferst  bond ;  but  he  testifies  that  he  made  the 
endorsement  without  the  knowledge  or  request  of  the  plaintiff.  It 
was  not  until  June  1866  that  the  plaintiff  Smith  was  informed 
of  the  depoflnts  to  hia  credit,  and  he  at  once  refused  to  sanction 
the  transaction  and  accept  the  deposits,  and  gave  notice  to  the 
cashier  of  the  bank  and  the  defendants  of  his  refusal.  The 
cashier  thereupon  erased  the  endorsements  made  by  him  on  the 
bond. 

The  defendants  (plaintiffs  in  error)  claimed  that  they  were  enti- 
tled to  have  the  amounts  thus  deposited  and  endorsed  credited  to 
them  on  the  bonds,  and  allowed  as  a  set-off  to  the  demand  of  the 
plaintiff.  They  made  this  claim  upon  these  grounds :  That  by  the 
"provision  in  the  bonds,  making  them  payable  at  the  Farmers' 
Bank,  in  Alexandria,  the  parties  contracted  that  the  bonds  should 
be  deposited  there  for  collection  either  before  or  at  maturity;  that 
the  bank  was  thereby  constituted — whether  the  instruments  were 
or  were  not  deposited  with  it — ^the  agent  of  the  plaintiff  for  their 
collection ;  and  that  as  such  agent  it  could  receive  in  payment 
equally  with  gold  and  silver  the  notes  of  any  banks,  whether  cir- 
enlating  at  par  or  below  par,  and  discharge  the  obligors. 

A.  0-.  Browne  and  JP.  W,  Brune^  for  plaiotifib  in  .error. 

R,  J".  ^  J*.  L.  Brentj  for  defendants  in  error. 

Field,  J.  [after  reciting  the  facts]. — It  is  undoubtedly  true 
that  the  designation  of  the  place  of  payment  in  the  bonds  imported 
a  stipulation  that  their  holder  should  have  them  at  tha  bank  when 
due  to  receive  payment,  and  that  the  obligors  would  produce  there 
the  funds  to  pay  them.  It  was  inserted  for  the  mutual  conveni- 
ence of  the  parties.  And  it  is  the  general  usage  in  such  cases  for 
the  holder  of  the  instrument  to  lodge  it  with  the  bank  for  collec- 
tion, and  the  party  bound  for  its  payment  can  call  there  and  take 
it  up.  If  the  instrument  be  not  there  lodged,  and  the  obligor  is 
there  at  its  maturity  with  the  necessary  funds  to  pay  it,  he  so  far 
satisfies  the  contract  that  he  cannot  be  made  responsible  for  any 
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future  damages,  either  as  costs  of  suit  or  interest,  for  delay. 
When  the  instrument  is  lodged  ^th  the  bank  for  collection,  the 
bank  becomes  the  agent  of  the  payee  or  obligee  to  receive  pay- 
ment.     The  agency  extends  no  further,   and  without  special. 
authority  an  agent  can  only  receive  payment  of  the  debt  due  his 
principal  in  the  legal  currency  of  the  country,  or  in  bills  which 
pass  as  money  at  their  par  value  by  the  common  consent  of  the 
community.    In  the  case  at  bar,  only  one  bond  was  deposited  with 
the  Fanners'  Bank.    That  institution,  therefore,  was  only  agent 
of  the  payee  for  its  collection.    It  had  no  authority  to  receive 
payment  of  the  other  bonds  for  him  or  on  his  account.    Whatever 
it  may  have  received  from  the  obligors  to  be  applied  on  the  other 
bonds,  it  received  as  their  agent,  not  as  the  agent  of  the  obligee. 
If  the  notes  have  depreciated  since  in  its  possession,  the  loss  must 
be  acyusted  between  the  bank  and  the  depositors ;  it  cannot  fall 
upon  the  holder  of  the  bonds. 

But  even  as  agent  of  the  payee  of  the  first  bond,  the  bank  was 
not  authorized  to  receive  in  its  payment  depreciated  notes  of  the 
banks  of  Virginia.  The  fact  that  those  notes  constituted  the 
principal  currency  in  which  the  ordinary  transactions  of  business 
were  conducted  in  Alexandria,  cannot  alter  the  law.  The  notes 
were  not  a  legal  tender  for  the  debt,  nor  could  they  have  been 
sold  for  the  amount  due  in  legal  currency.  The  doctrine  that 
bank  bills  are  a  good  tender  unless  objected  to  at  the  time,  on  the 
ground  that  they  are  not  money,  only  applies  to  current  bills, 
which  are  redeemed  at  the  counter  of  the  bank  on  presentation, 
and  pass  at  par  value  in  business  transactions  at  the  place  where 
offered.  Notes  not  thus  current  at  their  par  value,  nor  redeemable 
on  presentation,  are^  not  a  good  tender  to  principal  or  agent, 
whether  they  are  objected  to  at  the  time  or  not. 

In  Ontario  Bank  v.  Lighihody^  13  Wend.  105,  it  was  held  that 
the  payment  of  a  check  in  the  bill  of  a  bank  which  had  previously 
suspended  Was  not  a  satisfaction  of  the  debt,  though  the  suspen- 
sion was  unknown  by  either  of  the  parties,  and  the  bill  was  cur- 
rent at  the  time,  the  court  observing  that  the  bills  of  banks  could 
only  be  considered  and  treated  as  money  so  long  as  they  are 
redeemed  by  the  bank  in  specie. 

That  the  power  of  a  collecting  agent  by  the  general  law  is  lim- 
ited to  receiving  for  the  debt  of  his  principal  that  which  the  law 
declares  to  be  a  legal  tender,  or  which  is  by  common  consent  con- 
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sidered  and  treated  as  money,  and  passes  as  sucli  at  par,  is  estab- 
lished by  all  the  authorities.  The  only  condition  they  impose 
apon  the  principal  is,  that  he  shall  inform  the  debtor  that  he 
refuses  to  sanction  the  unauthorised  transaction  of  his  agent  witJiin 
a  reasonable  period  after  it  is  brought  to  his  knowledge:  -Story 
on  From.  Notes,  §§  115,  389 ;  Gfraydon  v.  PaUersafiy  13  Iowa 
256 ;  Ward  v.  JEwnu^  2  Ld.  Raym.  980 ;  Howard  y.  Chapman^ 
4  Carr.  &  Payne  508. 

The  objection  that  the  bond  did  not  draw  interest  pending  the 
dvil  war  is  not  tenable.  The  defendant,  Ward,  who  purchased 
the  land,  was  the  principal  debtor,  and  he  resided  within  the  lines 
of  the  Union  forces,  and  the  bonds  were  there  payable.  It  is  not 
necessary  to  consider  here  whether  the  rule  that  interest  is  not 
recoverable  on  debts  between  alien  enemies  during  war  of  their 
respective  countries,  is  applicable  to  debts  between  citizens  of 
states  in  rebellion  and  citizens  of  states  adhering  to  the  National 
Government  in  the  late  civil  war.  That  rule  can  only  apply  when 
the  money  is  to  be  paid  to  the  belligerent  directly.  When  an 
agent  appointed  to  receive  the  money  resides  within  the  same 
jurisdiction  with  the  debtor,  the  latter  cannot  justify  his  refusal 
to  pay  the  demand,  and,  of  course,  the  interest  which  it  bears. 
It  does  not  follow  that  the  agent,  if  he  receives  the  money,  will 
violate  the  law  by  remitting  it  to  his  alien  principal.  '^  The  rule," 
says  Mr.  Justice  Washington,  in  Conn  v.  Penn^  1  Peters  C.  0. 
R.  496,  "  can  never  apply  in  cases  where  a  creditor,  although  a 
subject  of  the  enemy,  remains  in  the  country  of  the  debtor,  or 
has  a  known  agent  there  authorized  to  receive  the  debt,  because 
the  payment  to  such  creditor  or  his  agent  could  in  no  respect  be 
construed  into  a  violation  of  the  duties  imposed  by  a  state  of  war 
upon  the  debtor.  The  payment  in  such  cases  is  not  made  to  an 
enemy,  and  it  is  no  objection  that  the  agent  may  possibly  remit 
the  money  to  his  principal.  If  he  should  do  so,  the  offence  is 
imputable  to  him,  and  not  to  th'e  person  paying  him  the  money ;" 
BenntMton  v.  Imbrie^  4  Wash.  C.  C.  395.  Nor  can  the  rule  apply 
when  one  of  several  joint  debtors  resides  within  the  same  tjountry 
with  the  creditor,  or  with,  the  known  agent  of  the  creditor.  It  was 
so  held  in  Paul  v.  Christiej  4  Harris  &  McHenry's  Rep.  161. 

Here  the  principal  debtor  resided,  and  the  agent  of  the  creditor 
for  the  collection  of  the  first  bond  was  situated  within  the  Federal 
lines  and  jurisdiction.    No  rule  respecting  intercourse  with  the 
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eaemj  could  apply  as  between  Marburj,  the  cashier  of  the  bank 
at  Alexandria,  and  Ward,  the  principal  debtor  residing  at  the 
same  place. 

The  principal  debtor  bang  within  the  Union  lines,  could  have 
protected  himself  against  the  running  of  interest  on  the  other  two 
bonds,  by  attending  on  their  maturity  at  the  b^k,  where  they 
were  made  payable,  with  the  funds  necessary  to  pay  them.  If  the 
creditor  within  the  Confederate  lines  had  not  in  that  event  an 
agent  present  to  receive  payment  and  surrender  the  bonds,  he 
would  have  lost  the  right  to  claim  subsequent  interest. 

Judgment  affirmed. 


United  States  Circuit  Court.     District  of  Virginia. 

EX  PARTE  G^SAR  GRIFFIN. 

'Wliere  a  person  was  regularly  indicted,  convicted,  and  sentenced  under  proceed- 
ings in  a  court  of  competent  jurisdiction,  the  fact  that  the  Judge  who  presided  at 
the  trial  and  passed  sentence  was  within*  the  class  prohibited  from  holding  office 
hy  the  Fourteenth  Amendment  to  the  Conntitution  of  the  United  States,  does  not 
make  the  sentence  a  nullity  nor  entitle  the  prisoner  to  a  discharge  on  habeas  corpus. 

The  third  section  of  the  fourteenth  amendment  did  not  by  its  own  direct  and  im- 
mediate effect,  remove  from  office  persons  lawfully  appointed  or  elected  before  its 
passage,  though  they  may  have  been  ineligible  to  hold  such  office  under  the  prohi- 
bition of  the  amendment.  Legislation  by  Congress  was  necessary  to  give  effect  to 
the  prohibition  by  providing  for  removal. 

The  exercise  of  their  official  functions  by  these  officers  until  removed  in  purra- 
ance  of  such  legislation  is  lawful  and  valid. 

The  government  of  Virginia  formed  at  Wheeling  by  Ae  loyal  citiaens  of  the 
state  after  the  passage  or  the  ordinance  of  secession  by  the  convention  at  Richmond, 
having  been  recognised  by  the  cxecutivcrund  legislative  departments  of  the  national 
government,  must  be  treated  by  the  courts  of  the  United  States  as  the  lawful  gov- 
ernment of  the  state. 

Tnis  was  an  appeal  from  an  order  of  discbarge  from  imprisonment 
made  by  the  district  judge,  acting  as' a  judge  of  the  Circuit  Court,. upon 
a  writ  of  habeas  corpus,  allowed  upon  the  petition  of  Caosar  Griffin. 

•  _ 

L.  U.  Chandler  and  C.  S.  Bundy,  for  petitioner. 

Bradler/  T»  Johnson  and  James  Neeson,  control. 

Chase,  C.  J. — The  petition  alleged  unlawful  restraint  of  the  peti- 
tioner, in  violation  of  the  Constitution  of  the  United  States,  by  the 
sheriff  of  Rockbridge  county,  Virginia,  in  yiitue  of  a  pretended  judg- 
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ment  rendered  in  the  Circuit  Court  of  that  county  by  Hugh  W. 
Sheffey,  present  and  presiding  therein  as  judge,  though  disabled  from 
holding  any  office  whatever  by  the  fourteenth  amendment  of  the  Con- 
stitutioa  of  the  United  States. 

Upon  this  petition  a  writ  of  habecu  corpus  was  allowed  and  served, 
and  the  body  of  the  petitioner,  with  a  return  showing  the  cause  of 
detention,  was  produced  by  the  sherifiF,  in  conformity  with  its  command. 

The  general  facts  of  the  case,  as  shown  to  the  district  judge,  may  be 
briefly  stated  as  follows : — 

The  Circuit  Court 'of  Rockbridge  county  is  a  Court  of  Record  of  the 
state  of  Virginia,  having  civil  and  criminal  jurisdiction.  In  this  court, 
the  petitioner,  Csasar  Griffin,  indicted  in  the  County  Court  for  shooting, 
with  intent  to  kill,  was  r^^larly  tried,  in  pucsuanoe  of  his  own  elec- 
tion ;  and,  having  been  convicted,  was  sentenced  according  to  the  find- 
ing of  the  jury,  to  imprisonment  for  two  years,  and  was  in  the  custody 
of  the  sherifiP  to  be  conveyed  to  the  penitentiary,  in  pursuance  of  this 
sentence. 

Griffin  is  a  colored  man ;  but  there  was  no  allegation  that  the  trial 
was  not  fairly  conducted,  or  that  any  discrimination  waa  made  against 
him,  either  in  indictment,  trial,  or  sentence,  on  account  of  color. 

It  was  not  claimed  that  the  grand  jury,  by  which  he  was  indicted, 
or  the  petit  jury,  by  which  he  waa  tried,  was  not,  in  all  respects,  law- 
ful and  competent.  Nor  was  it  alleged  that  Hugh  W.  Sheffey,  the 
judge  who  presided  at  the  trial,  and  pronounced  the  sentence,  did  not 
oooduct  the  trial  with  fairness  and  uprightness. 

One  of  the  counsel  for  the  petitioner,  indeed,  upon  the  hearing  in 
this  court,  pronounced  an  eulogium  upon  his  character,  both  as  a  man 
and  as  a  magistrate,  to  deserve  which  might  well  be  the  honorable 
aspiration  of  any  judge. 

Bat  it  was  alloyed  and  was  adinit^d^that  Judge  Sheffey,  in  Decem*   I     36/ 
ber  184Sr,  as  a  memW  oT  the  i^irgmia  House  of  Delegates,  took  an  / 
oath  to  support  the  Constitution  of  the  United  States,  and,  also,  that  he  / 
ms  a  member  of  ^he  legislature  of  Virginia  in  1862,  during  the  latet 
rebellion,  and  as  such  voted  for  measures  to  sustain  the  so-oftlled  Con- 
federate States  in  their  war  against  the  United  States;  and  it  was 
claimed  in  behalf  of  the  petitioner,  that  he  thereby  became,  and  was  at 
the  time  of  the  trial  of  the  petitioner,  disqualified  to  -liold  any  office, 
civil  or  military,  under  the  United  States,""©?  "under  any  stale  pahd  it 
was  specially  insisted  that  the  petitioner  was  entitled  to  his  discharge 
upon  the  ground  of  the  incapacity  of  Sheffey,  under  the  fourteenth 
ameadment,  to  act  as  judge  and  pass  sentence  of  imprisonment. 

Upon  this  showing  and  argument,  it  was  held  by  the  district  judge 
that  the  sentence  of  Caesar  Griffin  was  absolutely  null ;  that  his  impri- 
sonment was  in  violation  of  the  Constitution  of  the  United  States,  and 
an  order  for  his  discharge  from  custody  was  made  accordingly. . 

The  general  question  to  be  determined  on  the  appeal  horn  this  order 
is  whether  or  not  the  sentence  of  the  Circuit  Court  of  Rockbridge 
county  must  be  regarded  as  a  nullity,  because  of  the  disability  to  hold 
aay  office  under  the  state  of  Virginia,  imposed  by  the  fourteenth  amend- 
ment, on  the  person  who,  in  fact,  presided  aa  judge  in  that  court. 

It  may  be  properly  borne  in  mind  that  the  disqualification  did  not 
exist  at  the  time  that  Sheffey  became  judge. 


(/ 
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When  tbe  fanctioDaries  of  the  state  goTernment,  existiDg  in  Virginia 
at  the  commencement  of  tbe  late  civil  war,  took  part,  together  with  a 
majority  of  the  citiiens  of  the  state,  in  rebellion  against  the  governmeat 
of  the  United  States,  they  ceased  to  constitute  a  state  goTernment  for 
the  state  of  Virginia  which  oonld  be  recognised  as  such  by  the 
national  goyernment.  Their  example  of  hostility  to  the  Union,  how- 
ever, was  not  followed  thronghont  the  state.  In  many  counties,  the 
local  authorities  and  majorities  of  the  people  adhered  to  the  national 
government ;  and  representatives  from  these  counties  soon  after  assem- 
bled in  convention  at  Wheeling,  and  organized  a  government  for  tbe 
state.  This  government  was  recognised  as  the  lawful  government  of 
Virginia  by  the  executive  and  legislative  departments  of  the  national 
government;  and  this  recognition  was  conclusive  upon  the  judicial 
department. 

The  government  of  the  state  thus  recognised  was  in  contemplation 
of  law,  the  government  of  the  whole  state  of  Virginia ;  though  excluded, 
as  the  government  of  the  United  States  was  itself  excluded,  from  the 
greater  portion  of  the  territory  of  the  state.  It  was  the  legislature  of 
the  reorganised  state  which  gave  the  consent  of  Virginia  to  the  forma- 
tion of  the  state  of  West  Virginia.  To  the  formation  of  that  state,  the 
consent  of  its  own  legislature,  and  of  the  legislature  of  the  state  of  Vir- 
ginia, and  of  Congress,  was  indispensable.  If  either  had  been  wanting, 
no  state,  within  the  limits  of  the  old,  could  have  been  constitutionally 
formed :  and  it  is  clear  that  if  the  government  instituted  at  Wheeling 
was  not  the  government  of  the  whole  state  of  Virginia,  no  new  state  has 
ever  been  constitutionally  formed  within  her  ancient  boundaries. 

It  cannot  admit  of  question,  then,  that  the  government  which  con- 
sented to  the  formation  of  the  state  of  West  Virginia,  remained  in  all 
national  relations  the  government  of  Virginia,  although  that  event 
reduced  to  very  narrow  limits  the  territory  acknowledging  its  jurisdic- 
tion, and  not  controlled  by  insurgent  force.  Indeed,  it  is  well  known 
historically  that  the  state  and  the  government  of  Virginia,  thus  organ- 
ized, was  recognised  by  the  national  government.  Senators  and  repre- 
sentatives from  the  state  occupied  seats  in  Congress,  and  when  the 
insurgent  force  which  held  possession  of  the  principal  part  of  the  terri- 
tory, was  overcome,  and  the  government  recognised  by  the  United  States 
was  transferred  from  Alexandria  to  Richmond,  it  became  in  fact,  what 
it  was  before  in  law,  the  government  of  the  whole  state.  As  such  it 
was  entitled,  under  the  Constitution,  to  the  same  recognition  and  respect, 
in  national  relations,  as  the  government  of  any  other  state. 

It  was  under  this  government  that  Hugh  W.  Sheffey  was,  on  the  22d 
February  1866,  duly  appointed  judge  of  the  Circuit  Court  of  Rock- 
bridge county,  and  he  was  in  the  regular  exercise  of  his  functions  as 
such  when  Griffin  was  tried  and  sentenced. 

More  than  two  years  had  elapsed,  after  the  date  of  his  appointment, 
when  the  ratification  of  the  fourteenth  amendment  by  the  requisite 
number  of  states  was  officially  promulgated  by  the  Secretary  of  State  on 
the  28th  of  July  1868. 

That  amendment,  in  its  third  section,  ordains  that  '^  no  person  shall 
be  a  senator  or  representative  in  Congress,  or  elector  of  President  and 
Vice-President,  or  hold  any  office,  civil  or  military,  under  the  United 
States,  or  under  any  state,  who,  having  previously  taken  an  oath  as  a 
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member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as  a  mem- 
ber of  an  J  state  legislature,  or  as  an  executive  or  judicial  officer  of  anj 
state,  to  support  the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion  against  the  same,  or  given  aid  or 
comfort  to  the  enemies  thereof/' 

And  it  is  admitted  that  the  office  held  by  Judge  Sheffey,  at  the  time 
of  the  trial  of  G-riffin^,  was  an  office  under  the  state  of  Virginia,  and  that 
^  was  one  of  the  persons  te  whom  the  prohibjtiqn  tQ  Jbold  office  ^prp- 
tiounced  by  the  aniendment  applied. 

The  quratlon  to  be  considered,  therefore,  is  whether,  upon  a  sound 
eonstmction  of  the  amendment,  it  must  be  r^arded  as  operating  directly,      . 
without  any  intermediate  proceeding  whatever,  upon  all  persons  within 
the  category  of  prohibition,  and  as  depriving  them  at  once  and  abso- 
lutely of  all  official  authority  and  power. 

One  of  the  counsel  for  the  petitioner  suggested  that  the  amendment 
must  be  construed  with  reference  to  the  Act  of  1867,  which  extends 
the  writ  of  habetis  corpus  to  a  large  class  of  oases  in  which  the  previous 
legislation  did  not  allow  it  to  be  issued.  And  it  is  proper  to  say  a  few 
words  of  this  suggestion  here. 

The  Judiciary  Act  of  1789  expressly  denied  the  benefit  of  the  writ 
of  habeas  corpus  to  prisoners  not  confined  under  or  by  color  of  the 
authority  of  the  United  States.  Under  that  act,  no  person  confined 
under  stete  authority  could  have  the  benefit  of  the  writ.  Afterwards, 
in  1833  and  1842,  the  writ  was  extended  to  certain  cases,  specially 
described,  of  imprisonment  under  stete  process;  and,  in  1867,  by  the 
act  to  which  the  counsel  referred,  the  writ  was  still  further  extended 
'^to  all  cases  where  any  person  may  be  restrained  of  libertv  in  violation 
of  the  Constitution,  or  of  any  treaty  or  law  of  the  United  States." 

And  the  learned  counsel  was,  doubtless,  correct  in  mainteining  that 
without  the  Act  of  1867  there  would  be  no  remedy  by  habeas  corpus  in 
the  ease  of  the  petitioner,  nor,  indeed,  in  any  case  of  imprisonment  in 
violation  of  the  Constitution  of  the  United  Stetes,  except  in  the  possible 
cue  of  an  imprisonment  not  only  within  the  provisions  of  this  act,  but 
also  within  the  provisions  of  some  one  of  the  previous  Acte  of  1789, 
1833,  and  1842. 

But  if,  in  saying  that  the  amendment  must  be  construed  with  refer- 
ence to  the  act,  the  counsel  meant  to  affirm  that  the  existence  of  the  act 
throws  any  light  whatever  upon  the  construction  of  the  amendment,  the 
court  is  unable  to  perceive  the  force  of  his  observation. 

It  is  not  pretended  that  imprisonment  for  shooting  with  intent  to  kill 
is  unconstitutional,  and  it  will  hardly.be  affirmed  that  the  Act  of  1867 
throws  any  light  whatever  upon  the  question  whether  such  imprison- 
ment in  any  particular  ease  is  unconstitutional.  The  case  of  unconstitu- 
tional imprisonment  must  be  esteblished  by  appropriate  evidence.  It  can- 
not be  inferred  from  the  existence  of  a  remeay  for  such  a  case.  And, 
surely,  no  construction^  otherwise  unwarranted,  can  bo  put  upon  the 
amendment  more  than  upon  any  other  provision  of  the  Constitution,  to 
make  a  case  of  violation  out  of  acts  which,  otherwise,  must  be  regarded 
as  not  only  constitutional,  but  right. 

We  come  then  to  the  question  of  construction.  What  was  the  inten- 
tion of  the  people  of  the  United  States  in  adopting  the  fourteenth 
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amendment  ?    What  is  the  true  scope  and  purpose  of  the  prohibition  to 
hold  office  contained  in  the  third  section  ? 

The  proposition  maintained  in  behalf  of  the  petitioner,  is  that  this 
prohibition,  instantly,  on  the  day  of  its  promulgation,  yacated  all  offices 
neld  by  persons  within  the  category  of  prohibition,  and  made  all  official 
acts  performed  by  them  since  that  day  null  and  void. 

One  of  the  counsel  sought  to  vindicate  this  construction  of  the  amend- 
ment upon  the  ground  that  the  definitions  of  the  verb  "  to  hold,"  given 
by  Webster  in  his  dictionary,  are  "  to  stop ;  to  confine ;  to  restrain  from 
escape;  to  keep  fast;  to  retain;"  of  which  definitions,  the  author  says 
that  "  to  hold  rarely  or  never  signifies  the  first  act  of  seizing  or  falling 
on,  but  the  act  of  retaining  a  thing  when  seised  on  or  confined." 

The  other  counsel  seemed  to  be  embarrassed  by  the  difficulties  of  this 
literal  construction,  and  sought  to  establish  a  distinction  between  Ben- 
tenoes  in  criminal  cases,  and  judgments  and  decrees  in  civil  cases.  He 
admitted,  indeed,  that  the  latter  might  be  valid  when  made  by  a  court 
held  by  a  judge  within  the  prohibitive  category  of  the  amendment;  but 
insisted  that  the  sentences  of  the  same  court  in  criminal  cases  must  be 
treated  as  nullities.  The  ground  of  the  distinction,  if  we  correctly 
apprehend  the  argument,  was  found  in  the  circumstance  that  the  Act 
of  1867  provided  a  summary  redress  in  the  latter  class  of  cases;  while 
in  the  former,  no  summary  remedy  could  be  had,  and  great  inconve- 
nience would  arise  from  regarding  decrees  and  judgments  as  utterly  null 
and  without  effect. 

But  this  ground  of  distinction  seems  to  the  court  unsubstantial.    It 

rests  upon  the  fallacy  already  commented  on.     The  amendment  makes 

no  such  distinction  as  is  supposed.     It  does  not  deal  with  cases,  but 

with  persons.     The  prohibition  is  general.     No  person^intheprohibi- 

t   tive  category  can  hold  office.     It  applies  to  all  persons  anT^toH^r  offices 

i  uBrtef'iBe  TTnite'S' Slates,  or  any  state.     If  upon  a  true  construction,  it 

^  operates  as  a  removal  of  a  judge,  and  avoids  all  sentences  in  criminal 

cases,  pronounced  by  him  after  the  promulgation  of  the  amendment,  it 

must  be  held  to  have  the  efiect  of  removing  all  judges  and  all  officers, 

and  annulling  all  their  official  acts  after  that  date. 

The  literal  construction,  therefore,  is  the  only  one  upon  which  the 
order  of  the  learned  district  judge,  discharging  the  prisoner,  can  be  sus- 
tained ;  and  was  indeed,  as  appears  from  his  certificate,  the  construc- 
tion upon  which  the  order  was  made.  He  says  expressly  ^*  the  tight  of 
the  petitioner  to  hie  discharge  appeared  to  me  to  rest  solely  on  the^Sft- 
pacity.ofLthe.^id  Hugh.  W.  Sheffey  to  act  (that  is,  as  judgej,  and  so  to 
sentence  the  prisoner,  under  the  fi^rteenth  amendment." 

Was  this  a  correct  construction  ? 

In  the  examination  of  questions  of  this  sort,  great  attention  is  properly 
paid  to  the  argument  from  inconvenience.  This  argument,  it  is  true, 
cannot  prevail  over  plain  words  or  clear  reason.  But,  on  the  other 
hand,  a  construction,  which  must  necessarily  occasion,  great  public  and 
private  mischief,  must  never  be  preferred  to  a  construction  which  will 
occasion  neither,  or  neither  in  so  great  degree,  unless  the  terms  of  the 
instrument  absolutely  require  such  preference. 

Let  it  then  be  considered  what  consequences  would  spring  from  the 
literal  interpretation  contended  for  in  benalf  of  the  petitioner. 

The  amendment  applies  to  all  the  states  of  the  Union,  to  all  offices 
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under  the  United  States  or  under  any  state,  and  to  all  persons  in  tbe 
category  of  prohibition,  and  for  all  time  present  and  future.  The 
offences,  for  which  exclusion  from  office  is  denounced,  are  not  merely 
engaging  in  insurrection  or  rebellion  against  the  United  States,  but  the 
giving  of  aid  or  comfort  to  their  enemies.  They  are  offences  not  only 
of  ciyil,  but  of  foreign,  war. 

Now,  let  it  be  supposed  that  some  of  the  persons,  described  in  the  third 
section,  during  the  war  with  Mexico,  gave  aid  and  comfort  to  the  ene- 
mies of  their  country,  and,  neyert&eless,  held  some  office  on  the  28th  ^      i' 
of  July  186S,  or  subsequently. 

Is  it  a  reasonable  oonstfuction  of  the  amendment  which  will  make  it 
annul  every  official  act  of  such  an  officer  ? 

But,  let  another  view  be  taken.  It  is  well  known  that  many  persons, 
engaged  in  the  late  rebellion,  have  emigrated  to  states  which  adhered  to 
the  national  govemment,  and  it  is  not  to  be  doubted  that  not  a  few 
among  them,  as  members  of  Congress,  or  officers  of  the  United  States, 
or  as  members  of  state  legislatures,  or  as  executive  or  judicial  officers 
of  a  state,  had  before  the  war  taken  an  oath  to  support  the  Constitution 
of  the  United  States.  In  their  new  homes,  capacity,  integrity,  fitness, 
and  acceptability,  may  very  possibly  have  been  more  looked  to  than 
antecedents.  Probably  some  of  these  persons  have  been  elected  to  office 
in  the  states  which  have  received  them.  It  is  not  unlikely  that  some 
of  them  held  office  on  the  28th  July  1868.  Must  all  their  official  acts 
be  held  to  be  null  under  the  inexorable  exigencies  of  the  amendment  ? 

But  the  principal  intent  of  the  amendment  was,  doubtless,  to  provide 
for  the  exclusion  from  office,  in  the  lately  insurgent  states,  of  all  per- 
sons within  the  prohibitive  description. 

Now,  it  is  well  known  that  before  the  amendment  was  proposed  by 
Congress,  governments  acknowledging  the  constitutional  supremacy  of 
the  nationsJ  government  had  been  organized  in  all  these  states.  In 
some  these  governments  had  been  organized  through  the  direct  action 
of  the  people,  encouraged  and  supported  by  the  President,  as  in  Tennes- 
see, Louisiana,  and  Arkansas,  and  in  some  through  similar  action  in  pur* 
soance  of  executive  proclamations,  as  in  North  Carolina,  Alabama,  and 
several  other  states.  In  Virginia  such  a  state  government  had  been 
organized  as  has  been  already  stated,  soon  after  the  commencement  of 
the  war ;  and  this  government  had  been  fully  recognised  by  Congress, 
as  well  as  by  the  President. 

This  government,  indeed,  and  all  the  others,  except  that  of  Tennes- 
see, were  declared  by  Congress  to  be  provisional  only. 

Bat,  in  all  these  states  all  offices  had  been  filled,  before  the  ratifica- 
tion of  the  amendment,  by  citizens,  who,  at  the  time  of  the  ratification, 
vere  actively  engaged  in  the  performance  of  their  several  duties.  Very 
many,  if  not  a  majority  of  these  officers,  had,  in  one  or  another  of  the 
capacities  described  in  the  third  section,  taken  an  oath  to  support  the 
Constitation,  and  had  afterwards  engaged  in  the  late  rebellion;  and 
most  if  not  all  of  them  continued  in  the  discharge  of  their  functions 
after  the  promulgation  of  the  amendment,  not  supposing  that  by  its 
operation  their  offices  could  be  vacated  without  some  action  of  Congress. 
If  the  construction  now  contended  for  be  given  to  the  prohibitive 
section,  the  effect  must  be  to  annul  all  official  acts  perfornCied  by  these 
officers.    No  sentence,  no  judgment,  no  decree,  no  acknowledgment  of  a 
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deed,  no  record  of  a  deed,  no  sheriff's  or  commissioner's  sale — ^in  sLort, 
no  official  act — is  of  the  least  validity.  It  is  impossible  to  measure  the 
evils  which  such  a  construction  would  add  to  the  calamities  which  have 
already  fallen  upon  the  people  of  these  states. 

The  argument  from  inconveniences,  great  as  these,  against  the  con- 
struction contended  for,  is  certainly  one  of  no  light  weight. 

But  there  is  another  principle,  which,  in  determining  the  construc- 
tion of  this  amendment,  is  entitled  to  equal  consideration  with  that 
which  has  just  been  stated  and  illustrated.  It  may  be  stated  thus  :  Of 
'  two  constructions,  either  of  which  is  warranted  by  the  words  of  an 
amendment  of  a  public  act,  that  is  to  be  preferred  which  best  harmo- 
nizes the  amendment  with  the  general  tenor  and  spirit  of  the  act 
amended. 

This  principle  forbids  a  construction  of  the  amendment,  not  clearly 
/  required  by  its  terms,  which  will  bring  it  into  conflict  or  discord  with 
the  other  provisions  of  the  Constitution. 

And  here  it  becomes  proper  to  examine  somewhat  more  particularly 
the  character  of  the  third  section  of  the  amendment. 

The  amendment  itself  was  the  first  of  the  series  of  measures  proposed 
or  adopted  by  Congress  with  a  view  to  the  reorganisation  of  state  govern- 
ments acknowledging  the  constitutional  supremacy  of  the  national 
government,  in  those  states  which  had  attempted  to  break  up  their  con- 
stitutional relations  with  the  Union,  and  to  establish  an  independent 
confederacy. 

1A11  citizens  who  had,  during  its  earlier  stages,  engaged  in  or  aided 
the  war  against  the  United  States,  which  resulted  inevitably  from  this 
attempt,  had  incurred  the  penalties  of  treason  under  the  statute  of 
1790.  ^       -  -  -        -  -  - 

But,  by  the  Act  of  July  17th  1862,  while  the  civil  war  was  flagrant, 
the  death  penalty  for  treason,  committed  by  engaging  in  rebellion,  was 
practically  abolished.  Afterwards,  in  December  1863,  full  amnesty,  on 
conditions  which  now  certainly  seem  to  be  moderate,  was  offered  by 
President  Lincoln  in  accordance  with  the  same  Act  of  Congress ;  and 
after  organized  resistance  to  the  United  States  had  ceased,  amnesty  was 
again  offered,  in  accordance  with  the  same  act,  by  President  Johnson, 
in  May  1865.  In  both  these  offers  of  amnesty  extensive  exceptions 
were  made. 

In  June  1866,  little  more  than  a  year  later,  the  fourteenth  amend* 
ment  was  proposed;  and  was  ratified  in  July  1868.  The  only  punitive 
section  contained  in  it  is  the  third,  now  under  consideration.  It  is  not 
'  improbable  that  one  of  the  objects  of  this  section  was  to  provide  for  the 
security  of  the  nation  and  of  individuals  by  the  exclusion  of  a  class  of 
citizens  from  office ;  but  it  can  hardly  be  doubted  that  ita  main  purpose 
was  to  inflict  upon  the  leading  and  most  influential  characters  who  had 
been  engaged  in  the  rebellion,  exclusion  from  office  as  a  punishment 
for  the  offence. 

It  is  true  that,  in  the  judgm^t  of  some  enlightened  jurists,  its  legal 
effect  was  to  remit  all  other  punishment.  And  such  certainly  was  its 
practical  effect,  for  it  led  to  the  general  amnesty  of  December  25th,  of 
the  same  year,  and  to  the  order  discontinuing  all  prosecutions  for  crime, 
and  proceedings  for  confiscation  originating  in  the  rebellion.  But  this 
very  effect  shows  distinctly  its  punitive  character. 
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Now  it  18  andottbted  that  those  provisions  of  the  Constitation  whieh  | 
deny  to  the  legislature  power  to  deprive  any  person  of  life,  liberty,  or  I 
property  withoat  dae  proeess  of  law,  or  to  pass  a  bill  of  attainder  or  an  I 
9xpo9t/aeio  law,  are  inconsistent  in  their  spirit  and  general  purpose  I 
with  a  provision  which,  at  onoe,  without  trial,  deprives  a  whole  class  of  ^ 
persons  of  offices  held  by  them,  for  any  cause,  however  grave.  It  is 
trae  that  no  limit  can  be  imposed  on  the  people  when  exercising  their 
sovereign  power  in  amending  their  own  constitution  of  government.  | 
Bat  it  IS  a  necessary  presumption  that  the  people,  in  the  exercise  of 
that  power,  seek  to  confirm  and  improve  rather  than  to  weaken  and  im-  v 
pair  the  general  spirit  of  the  Constitution. 

If  there  were  no  other  grounds  than  these  for  seeing  another  inter- 
pretation  of  the  amendment  than  that  which  we  are  asked  to  put  upon 
It,  this  court  would  feel  itself  bound  to  hold  thom  sufficient. 

But  there  is  another  and  sufficient  ground,  and  it  is  this,  that  the 
oonstruction  demanded  in  behalf  of  the  petitioner  is  nugatory  except 
for  mischief. 

In  the  language  of  one  of  the  counsel,  <'  the  object  had  in  view  by  us 
k  not  to  unseat  Hugh  W.  Sheffey,  and  no  judgment  of  the  court  can 
effect  that."    . 

Now  the  object  of  the  amendment  is  to  unseat  every  officer,  whether 
judicial  or  executive,  who  holds  civil  or  military  office  in  contravention 
of  the  terms  of  the  amendment.  Surely,  a  construction  which  fails  to 
accomplish  the  main  purpose  of  the  amendment  and  yet  necessarily 
works  the  misohiefe  and  inconveniences  which  have  been  described,  and 
ia  repugnant  to  the  first  principles  of  justice  and  right  embodied  in  other 
provisions  of  the  Constitution,  is  not  to  be  favored,  if  any  other  reason- 
able construction  can  be  found. 

Is  there,  then,  any  other  reasonable  construction  ?  In  the  judgment  of 
tbe  court  there  is  another,  not  only  reasonable,  but  very  clearly  warranted 
hj  the  terms  of  the  amendment,  and  recognised  by  the  l^islation  of 
(ingress. 

The  object  of  the  amendment  is  to  exclude  from  certain  offices  a  cer- 
tarn  class  of  persons.  Now,  it  is  obviously  impossible  to  do  this  by  a 
simple  declaration,  whether  in  the  Constitution  or  in  an  Act  of  Congress, 
that  all  persons  included  within  a  particular  description  shall  not  hold 
office.  For,  in  the  very  nature  of  things,  it  must  be  ascertained  what 
particular  individuals  are  embraced  by  the  definition  before  any  sentence 
of  exclusion  can  be  made  to  operate.  To  accomplish  this  ascertainment 
and  insure  effective  results,  proceedings,  evidence,  decisions,  and  en- 

Ifcrcement  of  decisions,  more  or  less  formal,  are  indispeliiable ;  and  these 
canjMily  M  'pwvid^dforbv  Congress. 

nec^u^of  this  is  recognised  by  the  amendment  itself,  in 
ito fifth  and  final  section,  which  declares  that  "Congress  shall  have 
power  to  enforoe,by  appropriate  legislation,  the  provisions  of  this  article.'' 
There  are,  indeed,  other  sections  than  the  third,  to  the  enforcement 
of  which  legislation  is  necessary ;  but  there  is  no  one  which  more  dearly 
requires  legislation  in  order  to  give  effect  to  it.  The  fifth  section  quali- 
fies the  third  to  the  same  extent  as  it  would  if  the  whole  amendment 
consisted  of  these  two  sections. 

And  the  final  clause  of  the  third  section  itself  is  significant.   It  gives 
to  Congress  absolute  control  of  the  whole  operation  of  the  amendment. 
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These  are  its  wofds :  "  But  GoDgresB  may,  by  a  vote  of  two-thirds  of 
each  house,  remove  sach  disabiHl^."  Taking  the  third  section  then  in 
its  completeness,  with  this  final  claase,  it  seems  to  put  beyond  reason* 
able  question  the  conclusion  that  the  intention  of  the  people  of  the 
United  States^  in  adopting  the  fourteenth  amendment,  was  to  create  a 
disability,  to  be  removed  in  proper  oases  by  a  two4hirds  vote,  and  to  be 
U  made  operative  in  other  cases  by  the  legislation  of  Congress  in  its  ordi- 
nS^  course.  This  construction  gives  certain  effect  to  the  undoubted 
intent  of  the  amendment  to  insure  the  exclusion  from  office  of  the 
designated  class  of  persons,  if  not  relieved  from  their  disabilities,  and 
avoids  the  manifold  evils  which  must  attend  the  construction  insisted 
upon  by  the  counsel  for  the  petitioner. 

It  results  from  this  examination  that  persons  in  office  by  lawAil 
appointment,  or  election,  before  the  promulgation  of  the  fourteenth 
amendment,  are  f  not  removed  therefrom  by  the  direct  and  immediate 
effect  of  the  prohibition  to  hold  office  contained  in  the  third  section  ] 
i  but  that  legislation  by  Congress  is  necessary  to  give  effect  to  the  prohi- 
bition, by  providing  for  such  removal.     And  it  results  further  that  the 
.    exercise  of  their  several  fonctions  by  these  officers,  until  removed  in 
^  pursuance  of  such  legislation,  is  not  unlaw&l. 

.  The  views  which  have  been  Just  stated  receive  strong  confirmation 
from  the  action  of  Congress  and  of  the  executive  department  of  the 
government.  The  decision  of  the  district  judge,  now  under  revision, 
was  made  in  December  1868,  and  two  months  afterwards,  in  February 
1869,  Congress  adopted  a  joint  resolution  entitled  '^  A  resolution  respect- 
ing the  provisional  governments  of  Virginia  and  Texas.''  In  this  reso- 
lution it  was  provided  that  persons  **  holding  office  in  the  provisional 
governments  of  Virginia  and  Texas,"  but  unable  to  take  and  subscribe 
the  test  oath  prescribed  by  the  Act  of  July  2d  1862,  except  those  re- 
lieved from  disability,  <<  be  removed  therefrom ;''  but  a  provision  was 
added,  suspending  the  operation  of  the  resolution  for  thirty  days  frx>m 
its  passage.  The  joint  resolution  was  passed  and  received  by  the  Presi- 
dent on  the  6th  of  February,  and  not  having  been  returned  in  ten  days, 
became  a  law  without  his  approval. 

It  cannot  be  doubted  that  this  joint  resolution  recognised  persons 
unable  to  take  the  oath  required,  to  which  class  belonged  all  persons 
within  the  description  of  the  third  section  of  the  fourteenth  amend- 
ment, as  holding  office  in  Virginia  at  the  date  of  its  passage,  and  pro- 
vided for  their  removal  from  office. 

It  is  not  clear  whether  it  was  the  intent  of  Congress  that  this  remo* 
val  should  be  effected  in  Virginia  by  the  force  of  the  joint  resolution 
itself,  or  by  the  commander  of  the  first  military  district.  It  was  under- 
stood by  the  executive  or  military  authorities  as  directing  the  removal 
of  the  persons  described,  by  military  order.  The  resolution  was  pub- 
lished by  command  of  the  general  of  the  army  for  the  information  of  all 
concerned,  on  the  22d  of  March  1869.  It  had  been  previously  pub- 
lished by  direction  of  the  commander  of  the  first  military  district, 
accompanied  by  an  order,  to  take  effect  on  18th  of  March  1869,  remov- 
ing the  persons  described  from  office.  The  date  at  which  this  order 
was  to  take  effect  was  afterwards  changed  to  the  21st  of  March. 

It  is  plain  enough  from  this  statement  that  persons  holding  office  in 
Virginia,  and  within  the  prohibition  of  the  fourteenth  amendment|  wera 
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not  regarded  by  Congress,  or  by  the  military  authority,  in  March  1869, 
as  having  been  already  removed  from  office. 

It  is  unnecessary  to  discuss  here  the  question  whether  the  govern- 
ment of  Vi^nia,  which  seems  to  have  been  not  provisional,  but  penna^ 
nent,  when  transferred  from  Alexandria  to  Richmond,  became  provi- 
sional under  the  subsequent  legislation  of  Congress,  or  to  express  any 
<^inion  eonoeming  the  validity  of  the  joint  resolution,  or  of  the  pro- 
ceedings under  it  The  resolution  and  proceedings  are  referred  to  here 
only  for  the  purpose  of  showing  that  the  amendment  had  not  been  re- 
gaided  by  Congress  or  the  executive,  so  &r  as  represented  by  the  mili- 
tary authorities,  as  eflfecting  an  immediate  removal  of  the  officers 
described  in  the  third  section. 

After  the  most  careful  consideration,  thereforci  I  find  myself  con- 
strained to  the  conclusion  that  Hugh  W.  She£fey  had  not  been  removed 
from  the  office  of  judge  at  the  time  of  the  trial  and  sentence  of  the  peti- 
tioner ;  and  that  the  sentence  of  the  Circuit  Court  of  Rockbridge  county 
was  lawful. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  determine  the  | 
question  relating  to  the  effect  of  the  sentence  of  a  judge  de  facto  exer- 
cising the  office  with  the  color,  but  without  the  substance,  of  right.  It 
b  proper  to  say,  however,  that  I  should  have  no  difficulty  in  sustaining 
the  custody  of  the  sheriff,  under  the  sentence  of  a  court  held  by  such  a 
jttdge. 

Instructive  argument  and  illustration  of  this  branch  of  the  case  might 
be  derived  from  an  examination  of  those  provisions  of  the  Constitution 
ordainingthat  no  person  shall  be  a  Representative,  or  Senator,  or  Presi- 
denty  or  Vice-President,  unless  having  certain  prescribed  qualifications. 
These  provisions,  as  well  as  those  which  ordain  that  no  senator  or  repre- 
sentative shall,  during  his  term  of  service,  be  appointed  to  any  office 
under  the  United  States,  under  certain  circumstances,  and  that  no  per- 
son holding  any  such  office  shall,  while  holding  such  office,  be  a  mem- 
ber of  either  house,  operate  on  the  capacity  to  take  office.  The  election 
or  appointment  itself  is  prohibited  and  invalidated;  and  vet  no  instance 
is  believed  to  exist  where  a  person  has  been  actually  elected,  and  has 
actually  taken  the  office,-  notwithstanding  the  prohibition,  and  his  acts, 
while  exercising  its  functions,  have  been  held  invalid. 

But  it  is  unnecessary  to  pursue  the  examination.  The  cases  cited  by 
counsel  cover  the  whole  ground,  both  of  principle  and  authority.^ 

This  subject  received  the  consideration  of  the  judges  of  the  Supreme 
Court  at  the  last  term  with  reference  to  this  and  kindred  cases  in  this 
district,  and  I  am  authorised  to  say  that  they  unanimously  concur  in 
the  opinion  that  a  person  convicted  by  a  jury,  and  sentenced  in  a  court 
held  by  a  judge  de  facto ^  acting  under  color  of  office,  though  not  dejure, 
and  detained  in  custody  in  pursuance  of  his  sentence,  cannot  be  pro- 
perly discharged  upon  habeas  corpus. 

It  follows  that  the  order  of  the  district  judge  must  bo  reversed,  and 
that  the  petitioner  must  be  remanded  to  the  custody  of  the  sheriff  of 
Rockbridge  county. 

>  Taylor  r.  Skinner,  2  So.  Ca.  696 ;  State  v.  Bloom^  17  Wis.  521 ;  Ex  rel 
BalUm  T.  Ban^Sj  t4  111.  184. 
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Supreme  Court  of  Pennsylvania. 
THE  PITTSBURGH  COAL  COMPANY  v.  ALEXANDER  W.  FOSTER, 

ET   AL. 


The  damages  ordiDarilj  recorerable  for  breach  of  contract  are  those  m 
following  the  breach  which  the  derriict  party  most  be  presumed  to  know  would  be 
the  probable  consequence  of  his  failure. 

The  failure  of  an  engine  builder  to  furnish  at  a  fixed  time,  according  to  contract, 
to  a  coal  company  a  suitable  engine  for  transporting  their  coal,  entitles  them  to 
damages  for  their  expenses  in  such  transportation,  with  the  means  they  had,  or 
the  best  they  could  procure  during  the  period  of  delay,  beyond  what  they  would 
hare  incurred  with  the  engine. 

But  they  cannot  claim  also  for  the  profits  in  the  transportation  by  engine  of  the 
extra  quantity  of  coal  they  might  have  transported  by  it  in  the  same  period— it  not 
being  fairly  inferable  that  the  builder  would  know  that  its  possession  would  enable 
them  to  mine  more  coal,  and  also  to  haul  more. 

An  interested  witness  cannot  be  offered  to  purge  himself  of  his  interest  by  his 
own  voirt  dire. 

Corporation  books  do  not  prove  themselves  :  proof  of  their  true  character  must 
be  given  to  authorize  their  reception  in  evidence. 

At  the  time  of  offering  evidence  some  competent  purpose  should  be  stated  as  the 
ground  for  its  reception,  if  it  be  not  obviously  competent  on  its  face. 

Error  to  the  District  Court  of  Alleglieny  county. 

J.  ff.  Bailey,  for  plaintiffs  in  error. 

C.  B.  Smithy  contrh,. 

The  opinion  of  the  court  was  delivered  by 

Aqnew,  J.-^The  only  question  we  need  discuss  in  thia  case  ia  that 
relating  to  the  measure  of  damages.  The  defendants  below  offered  in 
substance  to  prove  the  difference  in  the  expense  of  transporting  the  coal 
carried  on  their  railroad,  between  horse  or  mule  power  and  steapi-power, 
and  for  this  purpose  to  prove  how  much  coal  was  actually  carried  over 
their  railroad  between  the  1st  day  of  February— the  time  for  the  deli- 
very of  the  engine  under  the  contract — and  the  day  when  the  engine 
was  actually  put  in  running  order  on  the  road ;  claiming  that  this  differ- 
ence of  expense  was  a  loss  directly  occasioned  by  the  &ilure  to  finish 
and  deliver  the  engine  in  time. 

The  learned  judge  overruled  this  offer,  being  of  opinion  that  the  mea- 
sure of  damages  for  the  delay  was  the  ordinary  hire  of  a  looomodve 
during  the  period  of  the  delay.  We  think  that  under  the  circumstaDces 
of  the  case,  this  was  an  error.  It  was  in  proof,  and  was  also  a  part  of 
the  offer,  that  the  only  means  the  defendants  had  of  transporting  their 
coal  was  by  horses  and  mules,  and  it  also  appeared  in  the  evidence  that 
owing  to  the  gauge  of  the  railroad  track  and  the  kind  of  engine  required 
for  their  use,  it  was  impossible  to  have  procured  for  hire  an  engine  to 
suit  their  purpose,  and  that  the  hire  of  such  an  engine  was  purely  a 
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Bpeonlative,  and  not  a  practical  question,  owing  to  tlie  iaot  that  the 
vitnesses  knew  of  none  sucli  to  be  had. 

The  true  inquiry  which  arose  nnder  these  cironmstances,  was  whether 
the  damages  thns  claimed  were  the  necessary  consequence  of  the  failure 
to  perform  the  contract  in  time,  and  whether  they  were  presumptively 
wiUiin  the  view  of  the  plaintiffs  at  the  time  of  nixing  their  contract  to 
finish  and  deliTer  the  engine  in  running  order  on  the  defendants'  track 
bj  the  1st  of  February.  The  damages  ordinarily  reooreiable  are  those 
necessarily  following  the  breach,  which  the  party  guilty  of  the  breach 
Bnut  be  presumed  to  know  would  be  the  probable  consequence  of  his 
failure :  2  Greenl.  Bv.  §  253.  This  rule  is  wdl  expressed  by  Stbono, 
J.,  in  Adams  Expreu  Co,  v.  Egbert^  12  Casey  864.  They  must  be  a 
proximate  consequence  of  the  breach,  not  merely  remote  or  possible. 
There  is  no  measure  for  losses  of  the  latter  kind.  *'  But  on  the  other 
hand/'  he  remarks,  "  the  loss  of  profits  or  advantages,  which  must  have 
resulted  from  a  fulfilment  of  the  contract,  may  be  compensated  in  dam- 
ages, when  they  are  the  direct  and  immediate  fruits  of  the  contract,  and 
most  therefore  have  been  stipulated  for,  and  have  been  in  the  contem- 
plation of  the  parties  when  it  was  made." 

This  statement  of  the  rule  is  quoted  with  approbation  by  Thompson, 
J.,  in  Fa»der  v.  Low^  12  Wright  410-11.  The  subjeet  is  also  dis* 
dnsed  at  large  by  mys^  in  Fleming  v.  Beck^  Id.  812-13,  and  the  same 
rale  in  substance  quoted  from  Hadley  v.  Baxendale,  9  £zoh.  811  (Web. 
Horlst.  k  (Gordon;. 

That  the  loss  in  this  case  was  immediate,  and  the  neceesary  eonse- 
quence  of  non-fulfilment,  is  obvious.  The  coal  company  was  by  the  con-* 
tract  to  have  a  finished  locomotive  adapted  to  their  railroad  put  in  tho- 
rough running  order  upon  their  track  by  the  1st  day  of  Fehraary. 
The  direct  consequcDoe  of  not  getting  it  was,  that  they  were  obliged  to 
eontinue  transporting  their  coal  as  before,  by  horses  and  mules,  until  the 
engine  was  put  there.  It  is  quite  as  clear  also^  thai  thia  oonsoquence 
most  have  been  in  ftili  view  of  Foster  &  Co.  when  ibey  entered  into 
the  contract.  The  instrument  evidencing  the  agreement  was  a  propo- 
sition of  Foster  k  Co.  accepted  by  the  president  of  the  coal  company. 

It  was  directed  to  James  M.  Bailey,  President  of  the  Pittsburgh  Coal 
Company,  and  proposed  to  build  a  locomotive  engine  to  fit  a  forty  inch 
track.  It  was  to  be  built  in  a  workmanlike  manner,  of  the  best  mate- 
rial, and  finished  by  the  1st  day  of  February  then  next,  and  ^*  put  in 
thonmgh  running  order  on  your  track  on  or  before  that  day." 

The  price,  $5500,  was  to  be  paid  to  wit:  $1500  on  the  16th  day  of 
JaDoaiy,  '*  and  the  balance  when  the  engine  is  completed  and  running 
on  your  road.''  Thus  the  proposition  to  build  the  engine  shows  very 
clearly  that  Foster  k  Co.  knew  that  it  was  to  be  used  in  running  on  a 
coal  railroad,  and  upon  a  track  of  unusual  gauge,  and  the  proof  shows 
that  St  the  time  of  the  making  of  the  contract,  engines  of  the  size  and 
character  of  the  one  described  in  the  proposition,  were  not  in  ordinary 
Qse  and  eould  not  be  hired.  From  the  nature  of  the  circumstances 
Foster  k  Co.,  as  engine  builden,  must  have  known  that  if  they  failed 
to  deliver  the  engine  on  the  track  by  the  day  agreed  upon,  the  coal  com- 
pany would  be  forced  to  continue  transporting  their  coal  by  their  former 
laeans,  and  consequently  would  suffer  a  loss  in  the  difference  of  expense 
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of  transportation  between  the  old  mode  and  the  one  stipulated  for  in  the 
contract. 

To  this  extent,  therefore,  we  think  the  court  below  erred  in  rejecting 
the  testimony.  But  the  superadded  offer,  when  the  proposition  was 
renewed,  to  prove  that  the  defendants  could  have  mined  and  hauled 
one-third  more  coal  with  the  engine  than  by  the  old  mode,  and  to  show 
the  profits  arising  thence,  was  rightly  rejected  by  the  court. 

While  it  is  obvious  that  Foster  &  Co.  must  have  known  that  their 
failure  would  compel  the  company  to  continue  in  the  use  of  their 
old  mode  of  transportation,  it  cannot  be  fairly  inferred  that  they 
would  know  that  the  possession  of  the  engine  would  enable  the  company 
to  mine  more  coal,  and  also  to  haul  more.  This  is  a  possible  or  remote 
consequence,  but  uot  a  necessary  one.  For  aught  Foster  &  Co.  could 
know  the  defendants  were  mining  to  the  extent  of  their  ability  to  oper- 
ate in  the  mines ;  and  even  could  they  mine  more,  it  does  not  follow 
they  must  know  that  the  engine  would  haul  more  in  the  same  time  than 
the  company  could  do  with  their  horses  and  mules.  The  principles 
governing  this  offer  are  stated  pretty  fully  in  Fleming  v.  Becky  12 
Wright  312-13. 

The  reversal  of  the  judgment  renders  the  rejection  of  James  M.  Bai- 
ley as  a  witness  unimportant,  for  on  the  next  trial  the  charter  can  be  given 
in  evidence  showing  that  the  president  of  the  company  must  be  a  stock- 
holder, and  if  he  be  offered  it  must  be  shown  that  he  has  since  trana- 
ferred  his  stock. 

Presuming  Bailey  to  have  been  interested,  it  was  clearly  right  to 
reject  his  oath  as  the  means  of  divesting  himself  of  his  interest.  An 
interested  witness  cannot  be  offered  to  purge  himself  of  his  interest  by 
his  own  voire  dire.  The  refusal  to  receive  the  transfer  book  without 
evidence  of  its  true  character  being  given,  was  also  right.  Corporation 
books  do  not  prove  themselves. 

The  rejection  of  Geissip's  deposition  was  also  right.  At  the  time  of 
offering  it  no  competent  purpose  was  stated  as  the  ground  for  its  recep- 
tion, and  so  far  as  the  court  could  discover  upon  its  face,  it  did  not  seem 
to  be  relevant  to  any  such  purpose.  It  is  the  duty  of  a  party  to  state 
the  purpose  of  his  offer,  if  the  evidence  is  not  obviously  competent  on 
its  face.  A  court  is  not  bound  to  search  for  some  distant  relevancy 
that  may  exist,  but  which  cannot  readily  be  discerned  without  the 
attention  of  the  court  being  directed  to  it. 

But  for  the  error  as  to  the  true  measure  of  the  damages  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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United  States  Judicial*  System — Recent  Change.  By  an  act 
passed  at  the  recent  session  of  Congress  the  Supreme  Court  is  to  consist 
hereafter  of  nine  judges,  six  of  whom  shall  he  a  quorum.  The  act  also 
provides  for  the  appointment  of  a  circuit  judge  in  each  circuit,  with  the 
same  powers  as  the  judges  of  the  Supreme  Court  now  have  on  circuit. 
The  Circuit  Court  is  to  he  held  hj  the  judge  of  the  Supreme  Court 
assigned  to  the  circuit,  or  the  circuit  judge,  or  the  judge  of  the  District 
Court,  or  hj  any  two  of  them  sitting  together.  We  do  not  perceive  that 
the  jurisdiction  of  the  Circuit  Court  is  in  anywise  affected,  the  sole  pur- 
pose of  this  part  of  the  act  heing  apparently  to  relieve  the  judges  of  the 
Supreme  Court  from  the  pressure  of  their  present  circuit  duty. 

But  the  feature  of  the  act  which  attracts  special  attention  is  a  clause 
providing  that  "  any  judge  of  any  court  of  the  United  States  who  shall, 
after  having  attained  the  age  of  seventy  years,  and  served  for  the  term 
of  tea  years,  resign  his  office,  shall  thereafter  during  the  rest  of  his 
natural  life,  receive  the  same  salary  which  was  by  law  payable  to  him 
at  the  time  of  his  resignation.''  This  we  believe  is  the  first  provision 
ever  made  in  the  United  States  for  a  retiring  pension  for  those  who 
have  devoted  themselves  to  the  public  service.  Kegarding  it  as  we  do, 
as  a  decided  step  forward  in  civilization  and  good  government,  we  trust 
that  it  may  be  a  permanent  portion  of  our  judicial  system. 

Member  of  Congress — Privilege  from  Arrest.  Kimherly  v. 
Benjamin  F.  Butler  was  an  action  of  assumpsit  for  money  which  plain- 
tiff alleged  defendant  had  illegally  compelled  him  to  pay  as  rent,  while 
defendant  was  in  command  at  Fortress  Monroe  during  the  war.  The 
action  was  brought  originally  in  the  Superior  Court  of  Baltimore,  but 
removed  into  the  United  States  Circuit  Court,  where  defendant  pleaded 
his  privilege  as  a  member  of  Congress  in  abatement  of  the  action,  to 
which  plea  plaintiff  demurred.  The  question  was  similar  to  that  raised 
in  Wboley  v.  Butler,  ant^,  p.  53,  and  was  argued  by  R,  J.  Brent  and 
W.  M.  Addison^  Esqs.,  for  plaintiff,  and  Hon.  Caleb  Cushing  for  General 
Butler.  Chase,  C.  J.,  held  that  the  privilege  of  exemption  from  arrest 
means  from  arrett  with  a  view  to  imprisonment,  and  does  not  extend  to 
exemption  from  service  of  summons  or  other  process  not  involving 
detention  of  the  person  of  defendant.  This  agrees  with  the  decision  of 
Dobbin,  J.,  in  Wooley  v.  Butler,  ant^,  p.  53. 

State  Governments — Reorganization  after  the  Rebellion — 
Alienation  of  State  Property  during  the  War.  The  State  of 
Texas  v.  White  et  al.,  in  the  Supreme  Court  of  the  United  States,  was 
an  original  suit,  in  which  the  state  of  Texas,  claiming  certain  bonds  of 
the  United  States  as  her  property,  asks  an  injunction  to  restrain  the 
defendants  from  receiving  payment  from  the  national  government,  and 
to  compel  the  surrender  of  the  bonds  to  the  state. 

The  United  States,  by  Act  of  September  9th  1850,  offered  to  the 
state  of  Texas,  in  compensation  for  her  claims  connected  with  the  settle- 
ment of  her  boundary,  $10,000,000  in  five  per  cent,  bonds,  which  offer 
was  accepted  by  Texas. 

One-half  of  these  bonds  were  retained  for  certain  purposes  in  the 
national  treasury,  and  the  other  half  were  delivered  to  the  state. 
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Tb^  bonds  thus  dellyered  were  dated  Janaary  1st  1851,  and  were  all 
made  payable  to  the  state  of  Texas,  or  bearer,  and  redeemable  after  the 
8lBt  day  of  December  1864. 

They  were  receiyed,  in  behalf  of  the  state,  by  the  comptroller  of  pub- 
lic accounts,  under  authority  of  an  act  of  the  legislature  which,  besides 
giving  that  authority,  provided  that  no  bond  should  be  available  in  the 
hands  of  any  bolder  until  after  endorsement  by  the  governor  of  the 
state. 

After  the  breaking  out  of  the  rebellion,  the  insurgent  legislature  of 
Texas,  on  the  11th  of  January  1862,  repealed  the  act  requiring  the 
endorsement  of  the  governor,^  and,  on  the  same  day,  provided  for  the 
organization  of  a  military  board,  composed  of  the  governor,  comptroller, 
and  treasurer,  and  authorized  a  majority  of  that  board  to  provide  for  the 
defence  of  the  state  by  means  of  any  bonds  in  the  treasury,  upon  any 
account,  to  the  extent  of  91,000,000.' 

The  defence  contemplated  by  the  act  was  to  be  made  Against  tbe 
United  States  by  war. 

Under  this  authority  the  military  board  entered  into  an  agreement 
with  George  W.  White  and  John  Chiles,  two  of  the  defendants,  for  the 
sale  to  them  of  one  hundred  and  thirty-five  of  these  bonds,  then  in  the 
treasury  of  the  state,  and  sevens-six  more,  then  deposited  with  Droege 
&  Co.,  in  England,  in  payment  for  which  they  engaged  to  deliver  to  the 
board  a  large  quantity  of  cotton  cards  and  medicines.  This  agreement 
was  made  on  the  12th  of  January  1862. 

On  the  12th  of  March  1862,  White  and  Chiles  received  from  the 
military  board  135  of  these  bonds,  none  of  which  were  endorsed  by  any 
governor  of  Texas. 

Afterward,  in  the  course  of  the  years  1865  and  1866,  some  of  the 
same  bonds  came  into  the  possesion  of  others  of  the  defendants  by  por- 
ohase,  or  as  security  for  advances  of  money. 

Chief  Justice  Chase,  on  April  12th,  delivered  the  opinion  of  the 
court,  holding  the  following  points : — 

1.  The  word  state  describes  sometimes  a  people  or  community  of  in- 
dividuals united  more  or  less  closely  in  political  relations,  inhabiting 
temporarily  or  permanently  the  same  country ;  often  it  denotes  only  the 
country,  or  territorial  region,  inhabited  by  such  a  community ;  not  an- 
frequently  it  is  applied  to  the  government  under  which  the  people  live ; 
at  other  times  it  represents  the  combined  idea  of  people,  territory,  and 
government. 

2.  In  the  Constitution  the  term  state  most  frequently  expresses  the 
combined  idea  just  noticed  of  people,  territory,  and  government.  A 
state,  in  the  ordinary  sense  of  the  Constitution,  is  a  political  commu- 
nity of  free  citizens  occupying  a  territory  of  defined  boundaries,  and 
organized  under  a  government  sanctioned  and  limited  by  a  written  con- 
stitution, and  established  by  the  consent  of  the  govemea. 

3.  But  the  term  is  also  used  to  express  the  idea  of  a  people  or  politi- 
cal community  as  distinguished  from  the  government.  In  thb  sense  it 
is  used  in  the  clause  which  provides  that  the  United  States  shall  guar- 
antee to  every  state  in  the  Union  a  republican  form  of  government,  and 
shall  protect  each  of  them  against  invasion. 

1  Act!  of  T«xa0,  186S,  p.  45.  i  T^xas  Laws,  1862,  p.  55. 
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4.  The  Union  of  tbe  states  never  was  a  purely  artificial  and  arbitrary 
fdatioB.  It  began  among  the  colonies,  and  grew  out  of  common  origin, 
motoal  sympathies,  kindred  principles,  similar  interests,  and  geographi- 
cal relations.  It  was  confirmed  and  strengthened  by  the  necessities  of 
war,  and  received  definite  form,  and  character,  and  sanction,  from  the 
Articles  of  Confederation.  By  these  the  Union  was  solemnly  declared 
to  "  be  perpetual/'  And,  when  these  articles  were  found  to  be  inade- 
quate to  the  exigencies  of  the  country,  the  Constitution  was  ordained 
**to  form  a  more  perfect  Union." 

5.  But  the  perpetuity  and  indissolubility  of  the  Union  by  no  means 
implies  the  loos  of  distinct  and  individual  existence,  or  of  the  right  of 
self-government,  by  the  states.  On  the  contrary,  it  may  be  not  unrea- 
Bonably  said  that  the  preservation  of  the  states,  and  the  maintenance 
of  their  governments,  are  as  much  within  the  design  and  care  of  the 
Constitution,  as  the  preservation  of  the  Union  and  the  maintenance  of 
the  national  government.  The  Constitution,  in  all  its  provisions,  looks 
to  an  indestructible  Union,  composed  of  indestructible  states. 

6.  When  Texas  became  one  of  the  United  States  she  entered  into  an 
indissoluble  relation.  The  union  between  Texas  and  the  other  states 
was  as  eomplete,  as  perpetual,  and  as  indissoluble,  as  the  union  between 
the  original  states.  There  was  no  place  for  reconsideration,  or  revoca- 
tion, except  through  revolution,  or  through  consent  of  the  states. 

7.  Considered  as  transactions  under  the  Constitution,  the  ordinance 
of  seeesaion  adopted  by  the  convention,  and  ratified  by  a  majority  of  the 
eitixens  of  Texas,  and  all  the  acts  of  her  legislature,  intended  to  give 
effect  to  that  ordinance,  were  absolutely  null.  They  were  utterly  with* 
oat  operation  in  law.  The  state  did  not  cease  to  be  a  state,  nor  her 
citixens  to  be  citisens  of  the  Union. 

8.  But,  in  order  to  the  exercise,  by  a  state,  of  the  right  to  sue  in 
this  court,  there  needs  to  be  a  state  government,  competent  to  represent 
the  state,  in  its  relations  with  the  national  government,  so  far,  at  least, 
as  the  institution  and  prosecution  of  a  suit  is  concerned. 

9.  While  Texas  was  controlled  by  a  government  hostile  to  the  United 
States,  andy  in  affiliation  with  a  hostile  confederation,  waging  war  upon 
the  United  States,  no  suit  instituted  in  her  name  could  be  maintained 
in  this  court.  It  was  necessary  that  the  government  and  the  people  of 
the  state  should  be  restored  to  peaceful  relations  to  tbe  United  States, 
under  the  Constitution,  before  such  a  suit  could  be  prosecuted. 

10.  Authority  to  suppress  rebellion  is  found  in  the  power  to  suppress 
insurrection  and  carry  on  war ;  and  authority  to  provide  for  the  restora- 
tion of  state  governments,  under  the  Constitution,  when  subverted  and 
OTerthrown,  is  derived  from  the  obligation  of  the  United  States  to 
guarantee  to  every  state  in  the  Union  a  republican  form  of  govern- 
ment. The  latter,  indeed,  in  the  case  of  a  rebellion,  which  involves 
the  government  of  a  state,  and,  fiw  the  time,  excludes  the  national 
authority  from  its  limits,  seems  to  oe  a  necessary  complement  to  the 
other. 

11.  When  slavery  was  abolished  the  new  freemen  necessarily  became 
part  of  the  people ;  and  the  people  still  constituted  the  state :  for  states, 
like  individuals,  retain  their  identity,  though  changed,  to  some  extent, 
in  their  constituent  elements.  And  it  was  the  state,  thus  constituted, 
which  was  now  entitled  to  the  benefit  of  the  constitutional  guaranty. 
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12.  In  the  exercise  of  the  power  conferred  by  the  gaarantj  clause, 
as  in  the  exercise  of  every  other  constitutional  power,  a  discretion  in 
the  choice  of  means  is  necessarily  allowed.  It  is  essential  only  that 
the  means  must  be  necessary  and  proper  for  carrying  into  execution 
the  power  conferred,  through  the  restoration  of  the  state  to  its  oonstita- 
tional  relations,  under  a  republican  form  of  government,  and  that  no 
acts  be  done,  and  no  authority  exerted,  which  is  either  prohibited  or 
unsanctioned  by  the  Constitution. 

13.  So  long  as  the  war  continued,  it  cannot  be  denied  that  the  Presi- 
dent might  institute  temporary  government  within  insurgent  districts, 
occupied  by  the  national  forces,  or  take  provisional  measures,  in  any 
state,  for  the  restoration  of  state  government  faithful  to  the  Union, 
employing,  however,  in  such  efforts,  only  such  means  and  agents  as 
were  authorized  by  constitutional  laws.  But  the  power  to  carry  into 
effect  the  clause  of  guaranty  is  primarily  a  legislative  power,  and  resides 
in  Congress,  though  necessarily  limited  to  cases  where  the  rightful 
government  is  subverted  by  revolutionary  violence,  or  in  imminent  dan- 
ger of  being  overthrown  by  an  opposing  government,  set  up  by  force 
within  the  state. 

14.  The  several  executives  of  Texas,  partially  at  least,  reorganized 
under  the  authority  of  the  President  and  of  Congress,  having  sanctioned 
this  suit,  the  necessary  conclusion  is,  that  it  was  instituted  and  is  prose- 
cuted by  competent  authority. 

15.  Public  property  of  a  state,  alienated  during  rebellion  by  an 
usurping  state  government  for  the  purpose  of  carrying  on  war  against 
the  United  States,  may  be  reclaimed  by  a  restored  state  gorernment, 
organised  in  allegiance  to  the  Union,  for  the  benefit  of  the  state. 

16.  Exact  definitions,  within  which  the  acts  of  a  state  government, 
organised  in  hostility  to  the  Constitution  and  government  of  the  United 
States,  must  be  treated  as  valid  or  invalid,  need  not  be  attempted.  It 
may  be  said,  however,  that  acts  necessary  to  peace  and  good  order  among 
citizens,  such,  for  example,  as  acts  sanctioning  and  protecting  marriage 
and  the  domestic  relations,  governing  the  course  of  descents,  regulating 
the  conveyance  and  transfer  of  property,  real  and  personal,  and  provid- 
ing remedies  for  injuries  to  person  and  estate,  and  other  similar  acts, 
which  would  be  valid  if  emanating  from  a  lawful  government,  must  be 
regarded  in  general  as  valid  when  proceeding  from  an  actual,  though 
unlawful  government;  and  that  acts  in  furtherance  or  support  of  rebel- 
lion against  the  United  States,  or  intended  to  defeat  the  just  rights  of 
citizens,  and  other  acts  of  like  nature,  must,  in  general,  be  regaled  as 
invalid  and  void. 

17.  Purchasers  of  United  States  bonds  issued  payable  to  the  state  of 
Texas  or  bearer,  alienated  during  rebellion  by  the  insurgent  government, 
and  acquired  after  the  dat«  at  which  the  bonds  became  redeemable,  are 
affected  with  notice  of  defect  of  titl^n  the  seller. 

Sir  James  Plaisted  Wilde,  the  Judge  of  Probate  of  England,  and 
Judge  Ordinary  of  the  Court  of  Divorce  and  Matrimonial  Causes,  has  been 
raised  to  the  peerage,  and  will  be  known  hereafter  as  Lord  Penzance. 

American  Heirs  to  English  Estates. — Hon.  J.  P.  Benjamin, 
formerly  a  senator  from  Louisiana,  then  Attorney-Greneral  and  Secretary 
of  State  of  the  Confederate  States,  is  now  practising  law  in  London, 
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whence  be  has  lately  written  a  letter  exposing  the  humbug  of  getting 
up  claims  in  America,  of  heirship  to  immense  English  estates,  which 
either  have  no  existence  whatever,  or  certainly  are  not  in  abeyance 
waiting  for  some  unknown  American  heir  to  come  and  take  then. 

We  do  not  suppose  that  any  reputable  American  lawyer  is  likely  to 
be  misled,  or  to  mislead  his  clients  on  this  subject,  but  as  there  seems 
to  be  a  considerable  popular  delusion  about  it,  we  are  glad  to  see  the 
matter  quieted  by  a  word  from  so  good  a  lawyer  as  Mr.  Benjamin. 

Medical  Practitioners — Legislation  against  Quacks.  We 
learn  from  the  Medical  Record  of  New  York,  that  the  state  of  Minne- 
sota has  passed  an  act  (March  4th  1869)  providing  that  no  person  who 
has  not  attended  at  least  two  full  courses  of  medical  instruction  and 
graduated  at  some  school  of  medicine,  or  who  cannot  produce  a  certifi- 
cate of  qualification  from  some  state  or  county  medical  society,  shall 
practise  medicine  in  any  of  its  departments,  or  perform  any  surgical 
operation  for  compensation  within  the  state,  and  providing  a  fine  of  not 
less  than  fifty  or  more  than  one  hundred  dollars  for  the  first  violation 
of  the  act,  and  thirty  days'  imprisonment  for  the  second.  The  act  also 
provides  that  every  practitioner  shall,  before  October  1869,  file  in  the 
office  of  the  court  of  the  county  in  which  he  resides  a  sworn  copy  of  his 
diploma  or  certificate  aforesaid,  and  the  omission  to  do  so,  shall  be 
primd  facie  evidence  that  he  has  not  graduated,  &c.,  as  required  by 
the  act.  The  act  does  not,  however,  apply  to  persons  practising  dentistry 
exclusively. 

Attorney  Disbarred.  Francis  IT.  Fitch,  an  attorney,  has  been 
fitruek  off  the  rolls  by  the  Supreme  Court  of  New  York,  in  the  fifth 
judicial  district,  at  Syracuse,  January  Term  1869,  for  fraud  and  mis- 
conduct as  an  attorney. 

Agent — Taking  of  Profits  on  Principal's  Money — Custom 
not  valid  against  Bules  of  Law.  Minnesota  Central  Railway 
Company  v.  Morgan,  in  the  Supreme  Court  of  New  York,  December 
Term  1868.  Defendants,  who  were  brokers  in  the  city  of  New  York, 
issued  to  plaintiff  letters  of  credit  on  London,  to  enable  plaintiff  to  pur- 
chase iron.  As  security,  defendants  received  $15,000  in  money  and  a 
iien  on  all  iron  to  be  imported,  and  *'  on  all  policies  of  insurance  on  such 
goods  to  an  amount  sufficient  to  cover  the  advancements  or  engage- 
ments" of  defendants.  Defendants  suggested  insurance  of  the  iron  and 
were  directed  by  plaintiff  to  make  insurance,  which  they  did  by  an  open 
policy  in  their  own  name  for  account  of  whom  it  might  concern  in  the 
Atlantic  Mutual  Ins.  Co.,  giving  their  note  for  the  amount  of  the  pre- 
mium. 

Defendants  then  submitted  a  statement  of  the  cost  of  insurance,  and 
were  directed  by  plaintiff  to  deduct  it  from  the  $15,000  already  de- 
posited, and  shortly  afterwards  the  parties  closed  their  accounts.  Sub- 
sequeDtly  the  insurance  company  declared  a  scrip  dividend  to  policy 
holders  for  that  year,  amounting  in  this  case  to  $2800,  which  the  com- 
pany paid  defendants.  This  was  an  action  by  plaintiff  for  an  account 
and  transfer  of  the  scrip.  Defendants  claimed  to  hold  the  scrip  for 
their  own  use,  because  the  policy  was  issued  in  their  name,  and  they 
gave  the  premium  note,  but  principally  on  the  ground  of  the  custom  of 
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agents  insuring  for  others,  sanctioned  as  it  was  claimed  by  the  Xew 
York  Chamber  of  Commerce,  that  all  dividends  should  belong  to  the 
agent  in  lieu  of  other  oompensation.  The  court,  per  Mullen,  J.,  held 
that  tl^  oustom  was  not  satisfactorily  proved,  but,  whether  it  was  or  not, 
no  custom  could  avail  against  the  positive  rule  of  law,  that  an  agent 
cannot  appropriate  to  his  own  use  any  portion  of  the  profits  arising  firom 
the  business  of  the  agency. 

Revenue  Law — Landinq  o»  Goods  without  Permit.  United 
States  V.  Twenty  Cases  of  Matches^  in  the  United  States  District  Court 
for  Wisconsin,  was  an  information  under  section  50  of  the  Act  of  March 
2d  1799, 1  Stat  665,  on  a  seizure  of  matches  at  Milwaukee  for  being 
unladen  at  that  port  from  a  vessel  from  Canada,  without  a  permit. 
Claimants  alleged  that  the  matches  were  manufactured  at  Portland, 
Maine,  and  shipped  in  close  packages  via  the  Grand  Trunk  Railway,  a 
corporation  of  Canada,  to  Chicago,  that  they  were  not  intended  to  be 
opened  between  Portland  and  Chicago,  and  that  the  unlading  of  them 
at  Milwaukee  was  without  claimant's  knowledge  or  consent.  The 
Act  of  March  2d  1861,  §  68,  12  Stat.  197,  exempts  from  duty  goods 
manufactured  in  the  United  States,  exported  to  a  foreign  country,  and 
brought  back  in  the  same  condition  as  when  exported.  Miller,  D.  J., 
held  that  the  goods  were  subject  to  forfeiture.  "  The  regulations  of 
the  treasury  department  relate  to  the  transportation  of  goods  while  in 
their  transit  through  the  foreign  country.  These  regulations  may  have 
been  strictly  complied  with,  but  they  have  no  relation  to  the  duty  im- 
posed on  the  vessel  to  procure  a  permit  for  unlading  the  matches  at  the 
port  of  Milwaukee. 

^'The  law  under  which  this  information  is  brought,  prohibits  the 
unlading  or  delivery  of  goods,  wares,  or  merchandise  brought  from  any 
foreign  port  or  place,  whether  they  be  dutiable  or  not,  without  the  per- 
mit of  the  collector.  Nor  is  it  any  excuse  or  defence,  that  the  master 
of  the  vessel  put  the  goods  ashore  without  the  knowledge  or  consent  of 
the  owner  or  consignee.  The  revenue  laws  leave  all  errors  or  mistakes 
of  shippers  and  carriers  to  be  settled  among  the  parties  interested.'' 

Criminal  Law — ^Punishihent  after  Repeal  ot  Statute  Creat- 
ing THE  Offence — ^Internal  Revenue.  In  United  States  v.  Finlay^ 
in  the  District  Court  of  the  United  States,  Western  District  of  Pennsyl- 
vania, defendant  was  indicted  under  the  Acts  of  June  30th  1864,  sects. 
15,  42,  and  82,  and  March  2d  1867,  sects.  94  (2  Brightly's  Dig.  title 
Internal  Revenue^  pi.  27,  48,  140),  for  making  false  returns  of  woollen 
manufactures  with  intent  to  violate  the  Internal  Revenue  Laws. 

The  tax  on  woollen  goods  was  repealed  by  the  Act  of  March  31st 
1868.  On  motion,  MgCandless,  D.  J.,  quashed  the  indictment,  hold- 
ing that  after  a  repeal  of  the  law  creating  an  offence,  there  is  no  juris- 
diction to  punish  a  violation  of  the  act  during  its  existence :  Comm,  v. 
Duane,  1  Bin.  601. 

Collector  op  Internal  Revenue — Liability  on  his  Bond. 
The  Untied  States  v.  Thorn  et  al,  in  the  United  States  District  Court 
of  New  Jersey,  February  1869,  was  an  action  on  the  official  bond  of  a 
colleotor  of  internal  revenue.  The  declaration  averred  that  defendant 
had  violated  the  first  condition  of  the  bond,  that  he  shall  "  faithfully 
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dboharge  th«  duties  of  his  office/'  by  granting  permits  for  the  removftl 
of  distilled  spirito  from  bonded  warehouses  in  his  district  to  bonded 
warehouses  in  another  district,  without  exacting  transportation  bonds 
with  sufficient  sureties,  in  double  the  amount  of  taxes  imposed  on  the 
spiritBy  as  required  by  the  Act  of  June  30th  1864,  sect.  61,  and  the 
regulations  of  the  treasury  department.  The  evidence  was  that  permits 
had  been  given  for  the  removal  of  nearly  onie  thousand  barrels  of  whis- 
key, and  on  suing  out  the  bond  the  sureties  could  not  be  found.  No 
residence  was  attached  to  their  names  on  the  bond,  and  in  some  cases 
only  the  initials  of  their  first  names  were  given.  The  defence  was  that 
defendant  had  relied  on  a  clerk,  and  therefore  could  not  be  held  on  the 
ground  of  negligence,  and  there  was  no  evidence  of  corruption  or  any 
dishonest  purpose.  The  evidence,  however,  failed  to  show  that  the 
clerk  had  been  intrusted  with  the  duty  of  examining  the  sufficiency  of 
the  sureties,  and  in  some  instances  the  permits  had  been  issued  before 
the  bonds  were  handed  to  him.  Under  the  charge  of*  Field,  J.,  the 
jury  found  a  verdict  for  the  United  States  for  $100,000,  the  full 
amount  of  the  defendant's  bond.  J.  T.  M. 
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supreme  court  of  missouri.^ 
supreme  court  ov  new  tore.' 

Accord  and  Satisfaction. 

Factors,  who  had  agreed  to  insure  property  consigned  to  them,  effected 
insurance  to  the  amount  of  41  per  cent,  only,  and  the  property  being 
destroyed  by  fire,  they  wrote  to  the  consignors  conceding  their  liability 
to  account  for  all  they  had  received  from  the  insurers,  and  placed  the 
amount  to  the  credit  of  the  consignors,  hoping  it  would  prove  satisfac- 
tory. The  consignors  replied :  "  We  supposed  you  were  nearly  insured 
in  full ;  but  if  this  is  all  we  are  entitled  to,  we  must  submit."  And 
they  drew  a  draft  upon  the  factors  for  the  amou^it  received  by  them  on 
account  of  insurance,  which  was  paid :  Beld  that,  there  being  no  dis- 
pute between  the  parties  about  the  facta,  or  about  the  claim,  this  did 
not  amount  to  an  accord  and  satisfaction :  Bearddey  et  al.  v.  Davis,  52 
Barb. 

Agreement. 

Acceptance  of  Propontion. — To  constitute  an  agreement,  it  is  not 
necessary  that  a  proposition  made  by  one  party  to  another  by  letter, 
should  be  accepted  expressly.  If  it  is  acted  upon,  and  complied  with, 
that  is  a  sufficient  acceptance :  Beardsley  et  al.  v.  Dams,  52  Barb. 

Thus,  where  the  defendants,  factors  and  produce  commission  mer- 

'  From  T.  A.  Post,  Esq.,  Beporter ;  to  appear  in  43  Mo.  Beports. 
'  From  Hon.  0.  L.  Barbour ;  to  appear  in  vol.  52  of  his  Beports. 
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ohantB,  addressed  a  letter  to  the  plaintifis,  who  were  maltsters,  soliciting 
their  business,  or  a  continaance  thereof,  stating  their  terms  and  inviting 
consignments  of  malt,  and  the  plaintiffs,  without  replying  to  the  letter, 
or  expressly  accepting  the  proposition  made  therein,  made  several  ship- 
ments of  malt  to  the  defendants :  Held,  that  this  was  an  acceptance  of 
the  terms  proposed ;  and  that  it  was  not  material  that  the  plaintiffs  had 
previously  done  business  with  the  defendants  without  any  knowledge 
of  their  terms:  Id. 

Held,  also,  that  on  receiving  such  letter  from  the  defendants, 
stating  that  their  charges  for  selUng  were  5  per  cent.,  which  covered  all 
expenses — ^insurance,  storage,  &c.,  and  a  guaranty  of  the  sales  the  plain- 
tiffs were  at  liberty  to  withdraw  their  business,  or  continue  it  as  they 
pleased ;  and  that  the  making  of  further  shipments  by  them,  after  that, 
was  evidence  that  the  terms  were  satisfactory,  and  that  they  were 
accepted:  Id. 

Held,  further,  that  these  facts  justified  a  finding  by  the  referee,  that 
there  was  an  agreement  between  the  parties  that  the  defendants  should 
cause  the  property  of  the  plaintiffs  to  be  insured :  Id. 

To  Insure  ;  Construction  of. — ^When  an  agreement  to  insure  is  gene- 
ral, and  there  is  no  difficulty  in  procuring  full  insurance,  and  such  is 
the  general  practice  in  the  particular  matter  embraced  in  the  contract, 
the  fair  and  reasonable  construction  of  the  agreement  is  that  the  party 
undertook  to  procure  a  contract  for  a  full  indemnity  i  Id. 

In  the  absence  of  any  evidence,  aside  from  the  general  agreement  to 
insure,  the  court,  in  fixing  the  amamit  of  the  inaurance,  would  not,  it 
seems,  stop  short  of  a  full  insurance ;  unless  it  was  shown  that  in  the 
particular  matter  or  business  it  is  not  the  practice  to  fully  insure :  Id. 

Validity. — A  simple  request,  from  one  person  to  another,  to  do  an  act 
from  which  the  former  can  derive  no  sort  of  benefit,  made  under  an 
entire  misapprehension  of  his  rights,  does  not  constitute  a  lawful  con- 
tract which  is  obligatory  upon  him :    Wells  v.  Mann^  52  Barb. 

Void  within  the  Statute  of  Frauds. — Where  the  defence  of  a  suit 
brought  against  A.  upon  a  promissory  note,  is  of  no  benefit  to  B.,  he  not 
being  liable  therein,  a  request  from  B.  to  A.  to  go  on  and  defend  the 
suit,  if  it  can  be  considered  a  contract,  is  an  independent  promise  on 
the  part  of  B.  to  answer  for  the  debt  of  another,  which  he  is  not  other- 
wise liable  to  pay ;  and  if  not  in  writing,  is  void  within  the  Statute  of 
Frauds  :  Id. 

Assignment  for  Creditors. 

Attaching  Creditor  excluded. — A  creditor  who  attaches  and  sells  the 
goods  of  his  debtor,  after  they  have  been  assigned  under  the  statute 
for  the  benefit  of  all  the  creditors,  will  not  be  allowed  to  prove  up  his 
claim  before  the  assignee,  nor  to  avail  himself  of  any  of  the  benefits 
of  the  assignment :   Valentine  v.  Decker,  43  Mo. 

Attachment. 

Garnishee. — If  it  appears  that  the  contract  of  a  garnishee  is  to  pay 
in  property,  a  judgment  cannot  be  rendered  against  him  as  being 
indebted  to  the  defendant,  unless  there  has  been  a  demand  and  failure 
to  pay  according  to  the  contract :   Weil  v.  TyUr,  43  Mo, 
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Where  set  aside  as  irregular ^  no  Protection, — After  an  attachment , 
under  which  goods  have  been  seized,  has  been  set  aside,  as  irregular,  it 
afords  no  shield  or  protection  to  the  plaintiffs,  for  such  taking.  The 
moment  it  is  set  aside,  they  stand  as  though  no  process  had  ever  been 
issued,  and  become  trespassers  ah  initio :  Lyon  v.  Yates  et  al,  52  Barb. 

Haying  taken  the  property  as  trespassers,  they  cannot,  in  an  action 
against  them  for  the  tort,  show  that  they  subsequently  caused  it  to  be 
leried  upon  by  virtue  of  a  valid  execution  in  their  favor  :  Id. 

Banks. 

Subscription  for  Stock. — Where,  upon  the  organization  of  a  bank, 
individuals  make  and  sign  a  certificate,  stating  that  they  have  associated 
themselves  under  and  pursuant  to  the  Act  of  1838,  to  authorize  the 
business  of  banking,  &o.,  which  certificate  contains  the  name  of  the 
bank,  &c.,  and  is,  in  other  respects,  according  to  the  requirements  of 
the  statute,  and  declares  that  the  subscribers  have  respectively  sub- 
scribed and  set  their  hands  and  seals,  &c.,  and  the  number  of  shares 
taken  and  held  by  each,  and  such  numbers  are  affixed  to  the  several 
sigoatures;  this,  without  any  other  subscription,  is  sufficient  to  render 
the  subscribers  stockholders,  and  severally,  liable  to  the  bank  to  take 
and  pay  for  the  number  of  shares  set  opposite  each  signature :  Cole^ 
Receiver,  d:c.  v.  Ryan,  52  Barb. 

Action  hy  Receiver  ofBanh^  to  recover  Subscription. — Where  one  who 
has  agreed  to  take  stock,  but  has  not  paid  for  it,  transfers  the  same  in 
good  faith  and  without  fraud,  to  an  apparently  responsible  person,  and 
no  debts  of  the  bank  existing  at  the  time  of  such  transfer,  are  outstand- 
ing at  the  time  a  receiver  of  the  bank  is  appointed,  such  receiver  is 
bound  by  the  acts  of  the  bank  in  recognising  the  transferee  as  the  owner 
of  the  stock  and  the  debtor  thereon ;  and  cannot  maintain  an  action 
against  the  transferor  to  recover  the  amount  of  his  subscription  for  the 
stock:  Id. 

Criminal  Law. 

Gambling — Evidence  of. — The  defendant  was  found  with  others 
around  a  card-table,  with  a  faro-box  and  cards  in  his  hands.  Checks 
and  money  passed  between  them.  No  rebutting  testimony.  Held  that 
this  evidence  was  sufficient  to  warrant  a  conviction  for  gambling :  Mis- 
souri V.  AndrewSf  43  Mo. 

Damaqes. 

Measure  of. — In  an  action  against  an  agent  for  negligence,  in  not 
procuring  full  insurance,  the  measure  of  damages  is  the  value  of  the 
property  destroyed;  to  be  reduced  by  any  amount  received  under  a  par- 
tial insurance :  BeardsUy  et  ah  v.  Davis^  52  Barb. 

Ejectment. 

Evidence  of  Title. — In  an  action  of  ejectment,  prior  possession,  accom- 
panied with  a  claim  of  the  fee,  raises  a  presumption  of  title ;  and  is 
sufficient  to  sustain  an  ejectment  against  one  who  shows  only  naked 
Poesession :  Dale  v.  Faivre,  43  Mo. 
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Execution. 

Exempt  Property;  Burden  of  Proof . — Where,  in  an  action  against 
a  constable,  for  returning  an  execution  unsatisfied,  when  it  might  have 
been  collected,  the  question  arises  whether  certain  property  of  the  de- 
fendant in  the  execution  was  exempt  from  levy  or  sale,  the  affirmative 
is  with  the  officer  claiming  the  exemption.  Primd,  facie  all  property  is 
liable  to  execution :  Baker  v.  BrintnaU^  52  Barb. 

Exemption  is  a  statutory  privilege,  and  is  strictly  personal.  It  there- 
fore will  not  avail  an  officer  sued  for  neglect  of  duty  in  not  levying  on 
property:  Id, 

The  question  of  exemption  being  one  that  a  oonstable  cannot  raise  in 
his  defence,  when  sued  for  not  levying  and  selling,  his  acceptance 
of  the  execution,  and  a  bond  of  iAdemnity,  with  his  consent  to  act  upon 
the  execution,  and  his  action  so  far  as  to  take  an  inventory  of  the  pro- 
perty of  the  defendant  in  the. execution,  ef^opf  him,  in  law,  from  return- 
ing the  execution  unsatisfied :  Id, 

If  he  is  not  satisfied  with  the  bond  of  indemnity  he  should  refuse  it. 
Having  accepted  it,  he  is  bound  to  go  on  and  act  as  instructed :  /d. 

Insurance. 

Aisignmeni  of  Policy. — A  policy  of  insurance  was  issued  to  John 
Franklin,  payable  to  P.  H.  French.  After  loss  French  assigned 
to  the  Union  Savings  Association,  and  the  latter  assigned  to  John 
Franklin.  In  an  action  on  the  policy  by  Franklin  as  assignee  of 
French,  it  was  held  that  French  as  payee  of  the  policy  had  a  sufficient 
interest  in  the  contract  to  sustain  the  validity  of  the  policy.  It  is  to  be 
regarded  in  the  same  light  as  if  assigned  at  its  inception  to  French  with 
the  consent  of  the  company  :  Franklin  v.  National  Ins,  Co.^  43  Mo. 

Subsequent  Insurance. — A  policy  of  insurance  contained  the  usual 
stipulation  requiring  notice  and  endorsement  upon  the  policy  or 
acknowledgment  in  writing  of  all  previous  and  subsequent  insurances, 
in  default  of  which  the  policy  should  cease  and  be  of  no  effect. 

Held  that  a  subsequent  temporary  insurance  effected  after  the  issuing 
of  the  policy,  without  notice,  but  not  existing  at  the  time  of  the  loss, 
did  not  avoid  the  policy  under  this  stipulation :  Obermeyer  v.  Globe  Ins, 
Co,,  43  Mo. 

Justice  op  the  Peace. 

Docket, — Although  the  statute  directs  that  every  justice  shall  keep  a 
book  called  a  docket,  and  also  directs  what  entries  he  shall  tnake  there- 
in, the  omission,  by  a  justice,  so  to  keep  his  book  will  not  render  his 
judgment  void.  Proceedings  before  him  can  still  be  proved  b;^  him- 
self: Baker  v.  Brintnall,  52  Barb. 

For  certain  purposes,  the  docket  fails  to  be  evidence,  if  not  kept  as  the 
statute  directs,  but  the  omission  so  to  keep  it  is  not  jurisdictional :  Id. 

Justice's  Court. 

Jurisdiction  of  the  Person, — Where  a  defendant,  sued  by  long  sum- 
mons in  a  justice's  court,  in  a  different  county  from  that  in  which  he 
resided,  appeared  by  attorney  and  put  in  an  answer,  the  attorney  stating 
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that  the  defendant  resided  in  another  county,  but  he  did  not  plead  that 
fact)  nor  would  he  make  an  affidavit  of  it :  Udd,  that  the  defendant,  by 
answering,  waived  any  defence  on  the  ground  of  residence,  and  thus 
gave  the  justice  jurisdiction  of  his  person :  Osbunie  t.  Gilbert,  52  Barb. 

Legal  Tsndsh  Notes. 

Where  a  bond  was  conditioned  to  pay  "  in  gold  or  siljer  coin  of  the 
standard  by  which  the  coins  of  tile  United  States  were  regulated  by 
the  laws  existing  on  the  26th  day  of  May  1846,  the  sum  of  $4000/' 
in  three  years,  with  interest :  Heldy  that  the  bond,  and  a  mortgage 
given  in  connection  therevrith,  were  paid  and  satisfied  by  a  payment 
in  legal  tender  note$ :  Murray  v.  Oale^  adm*x.,  dec,.  52  Barb. 

Limitations. 

Special  Act — ^Action  upon  notes  issued  by  the  Kirksville  branch  of 
the  Bank  of  St.  Louis.  By  the  Act  of  February  16th  1864,  provisions 
were  made  for  winding  up  the  branch  banks  throughout  the  state.  In 
this  act  it  was  provided  tnat  all  claims,  dues,  and  demands  against  said 
hanks  not  presented  within  two  years,  should  be  for  ever  barred,  saving 
the  usual  disabilities.  Held  that  this  special  limitation  was  legal,  and 
that  the  notes  in  suit  not  being  presented  within  the  two  years  were 
barred :  Stepen*  t.  St*  Lcm»  National  Bank,  43  Mo. 

Married  Women. 

Actions  by. — Since  the  acts  of  the  legislatare  of  1860,  chap.  90,  and 
of  1B62,  chap.  172,  a  married  woman  may  bring  an  action  in  her  own 
name  against  a  wrong-doer,  for  a  wrong  committed  upon  her  person, 
withoat  joining  her  husband  with  her  as  a  party :  Ball  v.  Bidiardj  52 
Barb. 

To  the  damages  which  are  recoverable  for  a  personal  injury  to  the 
wife,  committed  previous  to  the  statute  of  1860,  the  husband  has  no 
vested  or  other  interest  or  right,  legal  or  natural.  Hence  there  is  no 
ground  for  making  him  a  party  to  an  action  therefor :  Id, 

As  to  the  right  to  bring  such  an  action,  the  statute  of  1860  makes  a 
married  woman  a  feme  sole.  By  suing  as  a  feme  sole,  she  accepts  its 
provisions,  and  takes  it  subject  to  its  letter,  its  spirit  and  intent,  limita- 
tions and  liabilities :  Id. 

And  treating  her  as  a  feme  sole,  with  the  disability  removed,  the 
Statute  of  Limitations  applies  to  the  case,  and  if  the  action  is  not  brought 
within  one  year,  nor  within  six  years,  after  the  removal  of  her  disability 
to  sne,  by  the  Act  of  1860,  it  will  be  barred :  Id. 

Neolioence. 

Adfotning  Tenantt.—^The  occupatit  of  a  second  story  is  liable  for  the 
negligence  of  his  sertants  in  allowing  a  hydrant  to  flood  the  story  below, 
and  damage  the  gooda  ot  the  occupant  of  said  story :  OasB  v.  Cal- 
l^nry,  43  Mo. 

Contributing  to  the  Injury, — The  negligence  of  the  deceased,  in  order 
to  defeat  an  action  in  favor  of  his  widow  for  the  injury  causing  his 
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death,  mast  be  direct  and  proximate  in  contributing  to  the  injury;  and 
an  instruction  referring  to  negligence  generally  was  properly  refused : 
Meyer  v.  People* s  Railway,  43  Mo. 

Evidence, — In  an  action  against  an  overseer  of  highways,  for  causing 
embankments  or  breaks  to  be  made  across  the  road,  on  a  hill,  whereby 
the  plaintiff  was  thrown  from  his  wagon  and  injured,  evidence  to  show 
that  within  a  week  of  the  time  of  the  accident,  a  person  was  upset  at 
the  same  place,  and  a  lady  was  thrown  out  of  a  wagon ;  and  that  about 
the  time  or  within  two  or  three  months  of  the  plaintifif's  injury,  several 
accidents  of  a  similar  kind  occurred  from  the  same  cause  at  the  place  in 
question,  is  not  admissible  :  Sherman  v.  Kortright^  52  Barb. 

Where,  in  such  an  action,  the  plaintiff  alleged,  in  one  count  of  his 
complaint,  that  the  \lefendant  was  fully  informed  and  knew  of  the  dan- 
ger of  the  embankments  placed  by  him  upon  the  highway,  and  that  he 
wilfuUy  and  wrongfully  persisted  in  erecting  and  maintaining  them 
across  the  highway :  Beld,  that  an  issue  being  raised  as  to  the  defend- 
ant's malice  and  intentions,  it  was  not  erroneous  to  permit  Kim  to  prove 
that  he  had  no  malice  or  ill  will,  or  intention  to  injure  the  plaintiff:  Id. 

Nuisance. 

Action  against  Oontinuer  of, — Every  continuance  of  a  nuisance  is, 
in  judgment  of  law,  a  fresh  nuisance.  An  action  can  be  maintained 
against  the  party  continuuig  the  nuisance ;  whether  he  be  the  original 
wrong-doer,  or  his  alienee:  Tke  Conhocton  Stone  Company  v.  The 
Buffalo,  New  York  and  Erie  Railroad  Company,  52  Barb. 

Although  a  corporation  erecting  or  continuing  a  nuisance  had  leased 
the  premises  on  which  the  same  was  erected  to  another,  and  given  pos- 
session prior  to  the  happening  of  an  injury  occasioned  by  it,  it  is  liable 
for  the  damages  sustained  :  Id. 

An  action  for  damages  will  lie  against  the  oontinuer  of  a  nuisance, 
without  averring  or  proving  a  previous  notice  to  him,  of  the  existence 
and  extent  of  the  nuisance,  and  a  request  to  abate  and  remove  it :  Id. 

Principal  and  Agent. 

Duty  of  Agent  to  his  Principal. — An  agent,  while  in  his  principal's 
employ,  can  accept  no  employment  hostile  to  the  interest  of  his  employer. 
If  he  does  so,  and  receives  remuneration  therefor,  it  constitutes  a  breach 
of  the  contract  between  him  and  the  company,  and  affords  good  and 
sufficient  ground  for  his  discharge.  Nor  can  an  agent  act  in  the  busi- 
ness of  his  agency,  for  himself  and  his  principal  at  the  same  time : 
Morrison  v.  The  Ogdensburgh  and  Lake  Champlain  Railroad  Com- 
pany, 52  Barb. 

Thus,  an  individual  employed  by  a  railroad  company,  as  its  agent,  to 
purchase  wood  and  timber  for  its  use,  has  no  right,  while  purchasing 
woodland  for  the  company,  as  such  agent,  to  receive  from  the  vendor  a 
commission  for  promoting  the  sale.  And  if  the  company  is  compelled, 
through  the  agent's  neglect  of  duty,  to  pay  more  for  the  land  than  it 
otherwise  would  have  paid,  the  difference,  being  the  amount  of  the 
agent's  commissions,  in  equity  belongs  to  the  company :  Id. 
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Sale. 

Pcusing  of  Titl^  to  Personalty. ^The  defendants  agreed  to  furnish 
the  plaintiff's  intestate  with  tobacco  of  a  certain  grade,  and  at  a  fixed 
price  per  pound,  for  resale  by  the  latter.  The  plaintiff's  testimony 
tended  to  show  that  the  tobacco  was  to  be  paid  for  ^^  when  sold''  by  the 
said  intestate,  the  defendant's  testimony  tended  to  show  that  payment 
was  to  be  made  at  "  the  end  of  the  month"  in  which  the  tobacco  was 
delivered,  and  if  not  resold  by  the  said  intestate  at  that  time,  then  pay- 
ment might  be  made  another  month.  Under  this  state  of  circumstances 
the  defendants  delivered  to  said  intestate  940  pounds  of  tobacco  at  the 
agreed  price.  Sales  of  it  were  made  amounting  to  S3 18,  when  the  store 
of  said  intestate  was  consumed  by  fire  and  the  residue  of  the  tobacco 
destroyed.  At  a  subsequent  date  the  plaintiff^s  clerk  paid  the  defend- 
ants the  full  amount  of  the  tobacco,  having  no  knowledge  of  the  nature 
of  the  transaction.  This  suit  was  brought  to  recover  3622,  the  amount 
of  the  over-payment.  Held  that  the  transaction  was  a  sale  of  the 
tobacco,  and  that  the  title  passed  at  the  time  of  delivery,  and  that  an 
instruction  referring  the  consummation  of  the  sale  to  the  time  of  pay- 
ment after  resale  was  erroneous :  Blow,  adm'r,  v.  Spear  et  al,  43  Mo. 

Taxation. 

Special  Tax  Bills, — Under  the  charter  of  St.  Louis  city  the  cost  of 
sewers  may  be  assesSied  as  a  tax  against  the  adjoining  property.  This 
assessment  is  made  by  the  city  engineer,  who  apportions  it  as  a  special 
tax  against  the  property,  and  certiles  in  the  form  of  special  tax  bills, 
the  amount  against  each  lot.  The  charter  requires  that  this  assessment 
shall  be  *'  against  each  lot,"  in  the  name  of  the  owner.  In  an  action  to 
enforce  one  of  these  tax  bills  as  a  lien  against  the  property,  it  was  held 
that  the  clause  as  to  ownership  was  only  directory,  and  that  the  assess- 
ment against  the  lot  was  not  vitiated  by  an  error  in  respect  to  the 
ownership.  An  assessment,  against  the  lot  of  £.  B.  H.  de  Nou^,  who 
owned  it  in  her  separate  right,  was  valid,  although  made  out  in  the 
name  of  L.  de  Nou^  her  husband :  City  of  St.  Louis  to  use  of  Rotch' 
ford  V.  De  Noui  et  a/.,  43  Mo. 

Under  the  same  charter,  a  special  tax  bill  for  the  construction  of  a 
sewer  is  properly  assessed  in  the  name  of  Mrs.  Bernondy,  she  being  the 
beneficiary  of  the  lot,  although  the  naked  legal  title  was  held  in  the 
name  of  Mr.  Ghiresche  for  her  use  and  benefit.  There  would  be  no  law 
for  rendering  a  personal  judgment  against  Mr.  Garesche.  Nor  could  a 
personal  judgment  be  rendered  against  Mrs.  Bernondy,  she  being  a 
married  lady.  The  tax  could  be  enforced  only  as  a  special  lien  against 
her  separate  estate  :  Creamer  v.  Bernondy  et  al.^  43  Mo. 

State  Income  Tax — Legality  of, — By  the  Act  of  February  1865,  it 
was  provided  that  a  tax  of  2  per  cent,  upon  incomes  should  be  collected 
for  the  year  1865.  It  was  also  provided  that  the  assessment  should  be 
based  upon  the  amount  of  income  received  in  the  year  next  preceding 
the  time  of  assessment.  Held  that  an  assessment  for  the  year  1865, 
upon  the  amount  of  income  received  in  the  year  ending  March  3l8t 
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1865,  was  irregalar,  but  Dot  void,  except  as  to  part  of  the  time  covered 
bj  it.  An  officer  executiDg  such  a  tax  bill  is  not  liable  for  trespass. 
Meld  also  that  such  an  income  tax  is  not  in  violation  of  that  provision 
in  the  Constitution,  which  requires  all  property  subject  to  taxation  to 
be  taxed  in  proportion  to  its  value  :  Glasgow  v.  Rowse,  43  Mo. 

Taxes. 

A  village  tax  collector,  leaving  a  tax  warrant  in  due  form  of  law  made 
out  against  the  tax  payers  of  the  village,  among  whom  are  various  stock- 
holders in  a  bank,  some  of  whom  refuse  to  pay  their  taxes,  and  others 
direct  him  to  call  at  the  bank  and  receive  their  taxes,  has  no  right  to 
take  from  a  drawer  in  the  bank,  without  the  consent  of  the  officers,  suffi- 
cient money  to  pay  the  taxes  of  such  stockholders ;  even  though  each 
person  named  as  a  stockholder  on  the  assessment  roll  and  tax  warrant 
may  have  left  with  the  bank  dividends  unpaid,  sufficient  to  pay  his 
taxes :   The  First  National  Bank  of  Sandy  Hill  v.  Fancher,  52  Barb. 
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FORENSIC  AND  LEGISLATIVE  DEBATE  IN  AMERICA,  AS  COM* 
PARED  WITH  ENGLAND  AND  FRANCE.  COMPARISON  OP 
THE  PRESENT  AND  THE  PAST  IN  OUR  OWN  COUNTRY. 

There  is  a  pretty  general  opinion  prevailing  among  the  most 
thoughtful  and  observing  in  this  country,  that,  for  some  reason, 
forensic  eloquence  and  the  power  of  public  debate  is  not,  and 
has  not  been  for  the  last  thirty  years,  much  on  the  advance ;  and 
there  are  not  a  few  among  us  who  declare  that  it  is  on  the  positive 
decline,  from  year  to  year,  and  almost  from  day  to  day.  There 
is  no  doubt  some  allowance  to  be  made  for  this  opinion  among 
those  considerably  advanced  in  life,  on  the  score  of  the  effect  of 
novelty  and  familiarity,  in  the  estimate  of  everything.  The 
familiar  maxim,  that  no  one  is  a  hero  to  his  valet  de  chambre,  has 
a  wide  application.  It  is  upon  this  principle  that,  to  an  old  man, 
almost  everything  is  upon  the  decline.  We  have  a  keener  relish 
for  everything  in  the  outset  of  life,  and  we  more  readily  give  in 
our  adhesion  to  the  theories  and  opinions  of  others  then  than 
after  our  own  opinions  and  theories  are  more  fully  established, 
and  thus  we  naturally  pass  a  higher  estimate  upon  all  we  meet  in 
early  life  than  afterwards. 

But  there  is  something  more  than  this  required  to  account 
for  the  contrast  we  everywhere  notice,  in  Congress,  and  at  the  bar, 
and  in  state  legislative  assemblies,  between  the  manner  and  effect 
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of  public  speaking  twenty  and  thirty  years  ago,  and  at  the  present 
day.  It  is  more  difficult  to  assign  any  adequate  reason  for  the 
wonderful  falling  off  in  the  effect  of  public  speaking  since  that 
time,  than  it  is  to  establish  the  fact  of  the  decline,  or,  at  least, 
the  change.  But  that  there  has  in  some  way  a  change  come  over 
us  in  this  respect  there  can  be  no  question.  There  is  not,  per- 
haps, quite  so  much  difference  in  the  quality  and  character  of  the 
published  speeches  then  and  now,  as  in  the  effect  produced  by 
their  delivery,  but  there  is  a  difference  in  both.  There  are  a 
good  many  learned  and  logical,  and  some  eloquent,  speeches  now 
delivered,  at  long  intervals  it  may  be,  both  at  the  bar,  and  in 
legislative  halls,  and  during  the  political  campaigns  from  year  to 
year.  But  we  hear  of  no  such  overwhelming  effects  produced  by 
these  speeches  now  as  formerly.  There  has  been  no  such  debate 
in  Congress,  in  the  last  ten  or  twenty  years,  as  there  were  many 
at  an  earlier  day.  The  debate  on  the  Jay  Treaty,  the  reply  of 
Webster  to  Hayne,  the  debates  on  the  Removal  of  the  Deposits, 
and  many  others,  were  of  a  character  never  equalled  in  modern 
times.  But  how  to  account  for  the  contrast  is  certainly  a  very 
embarrassing  problem. 

We  were  never  exactly  of  the  number  of  those  who  believed  the 
race  of  public  speakers,  or  any  other  class  of  gifted  men,  was  posi- 
tively deteriorating,  and  would  speedily  become  extinct.  There 
may  be  exceptional  cases,  of  men  of  very  rare  gifts,  in  forensic 
eloquence  and  public  debate,  which  do  not  recur  in  short  periods. 
It  is  scarcely  to  bo  expected  that  we  should  have  another  man, 
very  soon,  exactly  filling  the  place  of  Daniel  Webster.  He  was  a 
man,  not  only  of  the  rarest  and  most  eminent  gifts  as  a  forensic 
and  public  speaker,  but  one  almost  sui  generis.  No  observing  and 
thoughtful  man  could  possibly  look  at  him,  in  his  full  strength  and 
prime  of  life,  about  the  halls  of  the  Senate  and  House  of  Repre- 
sentatives, or  the  bar  of  the  Supreme  Court,  and  not  yield  an 
involuntary  assent  to  the  general  testimony,  that  he  was  a  won- 
derful man.  And  then  it  was  equally  apparent  to  the  most 
careless  looker-on  at  Washington,  from  1830  to  1835,  and  onward 
for  ten  years,  that  Webster  really  had  no  rival  there,  in  the 
effective  power  of  eloquence.  The  palm  of  eloquence,  both  at 
the  bar  and  in  the  Senate,  was  as  universally  conceded  to  him, 
as  that  of  military  genius  was  to  Napoleon,  or  Wellington,  or 
Washington,  in  their  time.    No  man  then  thought  of  calling  it  in 
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qnestion.     He  was  the  facile  princeps  of  all  assemblies  where  he 
appeared. 

And  the  great  superiority  of  Mr.  Webster  is  not  in  any  sense 
to  be  accounted  for,  upon  the  ground  that  he  was  surrounded  by 
a  class  of  inferior'  men.  Nothing  could  be  further  from  the  truth. 
His  associates  and  his  opponents  equally,  were  all  men  of  the 
highest  order  of  talent,  and  many  of  them  possessing  most  uncom- 
mon power  of  wit  and  eloquence.  There  were  not  only  Clay  and 
Calhoun,  confessedly  men  of  the  most  surpassing  powers  of  pur- 
snasive  eloquence  in  debate,  but  there  were  scores  of  lesser  lights, 
such  as  John  Tyler,  John  Forsyth,  Felix  Grundy,  T.  H.  Benton^ 
Silas  Wright,  Theodore  Frelinghuysen,  Samuel  L.  Southard,  and 
many  others  in  the  Senate ;  and  John  Quincy  Adams,  Edward 
Everett,  George  Macduffie,  Tristram  Burgess,  James  K.  Polk, 
Henry  A.  Wise,  John  Randolph  for  a  time,  and  numerous  others, 
in  the  House  of  Representatives,  any  one  of  whom  might  be  ror 
garded,  in  the  power  of  public  debate,  quite  an  over-match  for 
any  one  who  could  now  be  selected,  either  from  the  Senate  or  the 
House  of  Representatives.  And  still  it  is  by  no  means  certain 
that  the  present  generation  of  public  men  in  our  national  legis- 
lature is  not  possessed  of  equal  general  ability  with  those  who 
occupied  their  places  in  the  last  generation.  But  it  is  certain 
that,  for  some  cause,  the  quality  of  public  debate  has  surprisingly 
declined,  till  it  has  become  very  tame  and  inefficient. 

There  is  doubtless  something  due  to  the  consideration  that 
we  are  now  dealing  with  much  larger  pecuniary  interests  than  in 
that  early  day,  and  that  for  some  reason,  not  very  easily  defined, 
these  large  pecuniary  interests  are  vastly  corrupting  and  sordid, 
and  debasing  in  the  influences  which  they  produce ;  by  which  they 
act  and  are  acted  upon.  Thirty  years  ago,  it  would  have  been 
regarded  as  a  contempt  upon  our  National  Legislature,  punishable 
bj  fine  and  imprisonment,  for  any  one  to  have  hinted  that  pecu- 
niary consi4crations  of  any  character  could  have  had,  either 
directly  or  indirectly,  the  remotest  influence  in  carrying  any 
measure  through  Congress — and  the  same  was  then  true  in  regard 
to  our  state  legislatures ;  and  the  same  is  still  true  of  the  British 
House  of  Commons.  But  now  the  case  is  certainly  very  essen- 
tially changed  in  this  country.  We  not  only  have  these  damaging 
insinuations  uttered  in  regard  to  the  most  effective  measures  of 
currency  and  commerce,  of  the  tariff*  and  internal  revenue,  but  it 
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seems  to  be  regarded  as  no  discredit  to  any  one  that  it  should  be 
generally  conceded  that  no  general  and  public  measure  of  great 
pecuniary  consequence,  and  especially  no  private  enterprise  of  any 
character,  can  be  there  trusted  to  its  fate  on  the  high  ground  of 
merit  and  innate  desert,  without  being  absolutely  certain  to  find 
an  early  grave  and  few  mourners.     It  has  come  to  be  so  well  and 
so  universally  understood  everywhere,  both  in  state  legislatures 
and  in  Congress,  that  no  railway  bill,  no  land  grant,  or  public 
guaranty  for  a  loan  of  credit  to  any  public  enterprise,  can  be 
obtained  without  the  expenditure  of  fabulous  sums  of  money, 
in  direct  pecuniary  bribes,  for  the  influence  of  members  of  the 
legislature,  that  any  one  who  should  attempt  any  such  thing  in  the 
old-fashioned,  honest,  direct,  natural,  and  straightforward  mode, 
would  be  regarded  as  conducting  with  about  the  same  degree  of 
absurd  simplicity  as  if  he  should  ask  the  professional  assistance  of 
the  bar  as  a  gratuity !     The  thing  is  never  attempted  and  never 
thought  of  by  any  one  who  comprehends  the  agencies  by  which  all 
such  public  patronage  is  secured,  and  the  obstacles  which  must  be 
bought  up,  as  it  is  called,  before  any  progress  can  be  made. 

It  will  be  obvious,  then,  at  a  glance,  that  the  scope  for  the 
influence  of  public  debate  must  be  very  essentially  narrowed  by 
such  agencies.  The  man  who  feels  that  his  supporters  are  all 
paid  for  their  services,  in  advance,  will  scarcely  prepare  himself 
with  the  same  watchful  care  to  present  the  arguments  in  its  behalf, 
which  are  only  expected  to  influence  the  outside  world,  as  if  lie 
expected  his  cause  were  to  be  determined  upon  the  weight  of 
argument,  in  the  first  instance,  and  that  the  issue  of  his  under- 
taking depended  mainly  upon  the  form  and  manner  in  which  it 
was  presented  to  the  body  having  the  power  to  pass  upon  it.  We 
hardly  know  whether  it  is  this  cause  mainly,  or  others  combining, 
which  has  led  to  one  great  and  distinctive  contrast,  more  marked 
than  all  others,  between  the  debates  in  legislative  assemblies  in 
this  country  and  in  England.  There  is  doubtless  another  con- 
I  sideration  whose  tendency  is  in  the  same  direction,  but  that  is  the 
I  same  in  England  as  here.  We  refer  to  the  practice  of  making  all 
loading  measures,  especially  those  of  a  public  character,  entirely 
partisan,  and  requiring  every  member  of  the  party  to  follow  their 
leaders  at.  the  peril  of  absolute  ostracism.  This,  of  itself,  con- 
verts the  debates  from  an  address  to  the  members  of  the  House, 
into  an  appeal  to  the  public  at  large.     This  would  naturally  lead 
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towards  the  same  distinction  we  everywhere  observe  between  the 
character  of  the  debates  in  Congress  thirty  years  ago  and  the 
present  time,  and  which  does  not  seem  to  have  obtained  much 
foothold  in  England. 

But  we  refer  especially,  as  a  contrast  with  the  British  Par- 
liament, to  the  almost  universal  practice  in  the  American  Con- 
gress of  reading,  verbatim  et  liter atimy  written  and  sometimes 
printed  speeches.  The  practice  of  reading  written  essays  of  inter- 
minable length  and  invincible  stupidity  has  come  to  such  a  pass 
in  Congress,  that  for  some  years  it  has  been  customary  to  hold 
evening  sessions,  exclusively  devoted  to  reading  speeches.  No- 
body attends  these  sessions  except  the  readers  and  their  hired 
attendants'!  mere  essays,  so  to  speak,  as  void  of  the  spirit  and 
fire  of  eloquence,  as  a  philosophical  thesis.  No  such  thing  as  a 
written  speech  would  be,  for  a  moment,  tolerated  in  the  British 
Hoase  of  Commons,  nor  indeed  in  the  House  of  Lords.  A  debate 
in  either  of  those  assemblies  is  still  a  veritable  debate.  The  House 
of  Commons  not  only  would  not  allow  any  member  to  read  a  writ- 
ten speech,  but  they  will  not  allow  any  member,  after  his  maiden 
speech  certainly,  to  deviate  in  the  slightest  degree  from  the  very 
point  of  the  question  before  the  House.  This  latter  requirement 
Would  make  short  work  with  most  of  the  elaborate  essays  which 
are  painfully  read,  but  never  listened  to,  in  Congress.  Nine* 
tenths  of  them  have  not  the  slightest  bearing  upon  the  particular 
question  before  the  House.  And  this  practice  is  not  peculiar  to 
discussions,  when  the  House  are  in  committee.  It  is  the  same  in 
all  debates.  Every  prepared  and  studied  speech  is  written  out  and 
read.  There  can  be  no  reasonable  objection  to  any  amount  of 
study  and  previous  preparation,  when  one  is  called  to  discuss  im- 
portant questions  of  great  public  moment  before  legislative  assem- 
blies or  the  judicial  tribunals  of  the  country.  Wc  should  regard 
it  as  a  great  misfortune  to  have,  on  such  occasions,  any  but  the 
most  thoroughly  studied  arguments  or  speeches.  And  there  are 
many  occasions  of  a  literary  or  scientific  character,  as  on  the 
inauguration  of  a  school,  or  the  institution  of  a  professor,  and' 
numerous  others  where  general  usage  demands,  or  expects,  a 
formally  written  address,  and  where  nothing  else  would  be  accept- 
able or  appropriate. 

But  that   all   our  public   questions  should   be   discussed   by 
essays  prepared  under  the  weary  watchings  of  the  midnight  lamp, 
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is  certainly  not  calculated  to  improve  the  quality,  so  much  as  the 
amount  of  our  public  speaking.     It  may  bo  true,  that  a  large 
proportion  of  our  members  of  both  houses  of  Congress  come  into 
o£Sce,  without  any  such  previous  training  as  will  enable  them  to 
discuss  public  questions  without  writing.     But  that  was  always  so, 
and  probably  always  will  be.     And  nothing  is  lost,  by  allowing 
such  members  to  listen  and  vote  in  silence.     There  would,  no 
doubt,  be  fewer  persons  to  discuss  these  public  questions.     But 
they  would  be  none  the  less  ably  discussed  or  less  thoroughly  un- 
derstood on  that  account.     And  the  most  inexperienced  debater, 
if  ho  remain  long  enough  in  Congress,  will  very  soon  be  able  to 
make  himself  understood  without  writing,  if  he  really  have  any- 
thing worth  communicating.     And  if  it  is  done  in  ever  so  bungling 
and  stammering  a  way,  it  will  be  the  more  listened  to,  if  it  be 
really  valuable  and  worth  hearing.     A  written  speech  necessarily 
becomes  prolix  and  vapid.     There  is  nothing  which  will  compel  a 
public  speaker  to  condense,  and  to  come  directly  to  the  point,  like 
the  consciousness  that  he  depends  upon  his  present  effort  of  mind 
to  put  the  matter  in  shape,  and  upon  the  interest  of  those  whom 
he  addresses  for  an  auditory  !     If  he  fail  to  create  an  immediate 
and  constant  interest,  he  falls  never  to  rise  again. 

In  the  British  Parliament  you  will  hear  somewhat  distin- 
guished public  debaters  pushed  to  the  last  extremity  often  to 
find  words  to  give  utterance  to  their  feelings  and  opinions,  and 
this  will  sometimes  extend  over  a  considerable  period  of  time,  ten 
or  twenty  and  even  thirty  minutes.  There  are  not,  at  the  present 
time,  above  half  a  dozen  fluent  speakers  in  the  House  of  Com- 
mons— scarcely  one  so  fluent  as  were  some  American  debaters  of 
the  last  generation.  Mr.  Gladstone  is  almost  the  only  one  we 
had  the  pleasure  of  listening  to  who  seemed  entirely  self-possessed 
and  at  the  same  time  entirely  fluent,  never  hesitating  for  a  word 
or  an  utterance.  Mr.  John  Bright  is  entirely  self-possessed  and 
Bufiiciently  fluent,  but  he  labors,  at  times  certainly,  under  great 
difficulty  of  utterance.  He  is  said  to  be  aflilicted  latterly  by  a 
most  embarrassing  bronchial  irritation  or  infirmity  of  some  kind. 
But  Mr.  Bright  is  always  interesting,  both  in  his  manner  and  his 
matter.  He  is  apparently  more  entirely  earnest  and  sincere  tlian 
almost  any  public  man  you  will  meet,  either  in  England  or 
America.  You  are  never  at  a  loss  to  understand  where  his 
opinions  range,  and  when  he  rises  to  speak  he  commands  uni- 
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rersal  attention,  both  from  liberals  and  conservatives.  He  has 
DO  crotchets  and  no  trammels.  His  views  are  peculiar,  and  in 
some  respects  extremely  radical.  He  has  no  veneration  for 
traditions  of  any  kind,  either  in  church  or  state.  He  sincerely 
believes  that  cold  logic  and  the  iceberg  of  reason,  unillumined  and 
unwarmed  by  any  ray  of  life  or  heat,  are  entirely  adequate  to 
solve  all  the  perplexing  problems  of  civil  and  ecclesiastical  polity. 
And  every  word  he  utters  is  replete  with  good  sense  and  good 
feeling,  and  commands  the  deepest,  most  earnest  attention  of  all 
who  come  within  the  range  of  his  voice.  But  just  think  of  John 
Bright  sitting  down  to  compose  a  speech  for  the  House  of  Com- 
mons, and  then  standing  up  for  two  hours  to  deliver  it!  Ho 
could  not  read  five  minutes  before  he  would  be  coughed  down, 
and  if  he  could  be  patiently  listened  to  by  men  laboring  under 
the  same  infirmity  of  having  to  read  their  speeches,  he  could  not 
possibly  command  any  influence  in  the  House,  since  all  the  power 
of  a  controlling  mind  in  debate  arises  from  turning  the  exigencies 
of  the  passing  moment  to  account. 

When  the  first  great  debate  in  the  House  of  Commons  on 
the  Reform  Bill  was  opened,  in  the  early  spring  of  1867,  we 
heard  Disraeli,  Gladstone,  Bright,  Robert  Lowe,  Lainq, 
Walpole,  and  some  ten  or  twenty  others  discuss  the  subject  more 
or  less  in  detail,  and  all  within  the  space  of  three  or  four  hours. 
If  those  men  had  attempted  to  do  the  same  thing  on  paper,  it 
must  have  required  three  or  four  days  or  even  weeks  instead  of  as 
many  hours;  and  instead  of  the  auditory  remaining  quiet  and 
attentive  listeners  throughout  the  debate,  nobody  could  be  found 
stolid  enough  to  sit  through  such  a  hearing.  There  are  two 
leading  speakers  in  the  House  of  Commons,  Disraeli  and  Lowe, 
whose  speeches  have  much  the  appearance  of  having  been,  to 
some  extent,  and  in  considerable  portions,  pre-composed  and 
learned  by  rote.  And  in  regard  to  Mr.  Lowe  especially,  there 
could  be  no  question  such  is  the  fact  to  a  considerable  extent. 
But  Mr.  Lowe  is  not  an  effective  speaker,  merely  as  such.  His 
great  forte  consists  in  the  elaborate  character  and  thoroughness 
of  his  exposition  of  all  subjects  he  undertakes  to  discuss.  Mr. 
Disraeli  is  a  wonderful  man  in  almost  every  point  of  view  in 
which  he  is  considered.  He  is  a  man  of  great  sensibility  to  the 
opinions  and  feelings  of  others,  and  who  reflects  them  with  great 
accuracy ;  of  great  research  and  study,  both  of  men  and  things ; 
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of  most  amazing  memory  and  power  of  illustration ;  and  above 
all,  he  seems,  in  a  very  studied  and  artificial  manner,  to  adapt  his 
discourse  to  the  demands  of  the  occasion  with  most  amazing  wis- 
dom and  tact.  So  that,  without  being  an  eloquent  man  or  a  ready 
debater,  he  is  really  one  of  the  most  persuasive  speakers  of  the 
age. 

It  is  perhaps  due  to  the  occasion  to  say  that  Mr.  Gladstone 
is,  at  the  present  time,  the  most  observed,  the  best  abused,  and 
the  most  able  and  skilled  debater  in  the  House  of  Commons. 
And  he  pushes  straight  on  towards  his  point  and  main  purpose 
with  such  directness  of  aim,  and  such  energy,  that  one  almost 
forgets  the  freedom  and  elegance  of  his  manner,  and  the  power 
of  his  eloquence,  in  watching  the  polished  smoothness  and  beauty 
of  his  logical  sequences.  There  are  no  jars,  no  breaks,  and 
no  pauses  in  his  onward  rush.  And  if  he  is  not  always  in 
the  right,  he  is  sure  to  be  most  exquisitely  captivating  in  all  that 
he  says ;  and  there  is  such  power  and  force  in  his  logical  deduc- 
tions, that  one  is  scarcely  safe  in  listening  to  him,  unless  w^e  adopt 
the  theory  of  his  absolute  infallibility,  which  it  is  not  quite  safe  to 
affirm  of  any  one  in  these  degenerate  days,  or  unless  one  come  to 
cavil,  and  then  he  is  in  great  danger,  of  conversion. 

If  our  readers  will  pardon  the  digression  we  would  be  glad 
to  bear  testimony  here,  to  our  own  great  admiration  of  Mr.  Glad- 
stone's genius,  eloquence,  and  purity  of  purpose.  It  is  certain 
that  his  history  has  developed  the  most  surprising,  and  sometimes 
the  most  sudden  and  inexplicable,  changes  of  opinion.  This,  in 
the  case  of  a  public  man,  and  especially  a  great  political  leader, 
naturally  leads  to  severe  and  often  unjust  criticisms.  The  theory 
of  parties  in  free  governments  is  that  their  dogmas  are  infallible, 
and  consequently  can  never  change.  If,  therefore,  we  find  a  man 
so  far  reversing  all  his  early  opinions,  and  especially  upon  reli- 
gious subjects,  as  to  find  himself,  as  Mr.  Gladstone  has,  passing 
from  the  association  n^th  the  extreme  high  church  into  the  cordial 
embrace  of  the  extreme  low  church,  and  even  the  no  church  party 
in  the  realm,  the  conclusion  is  not  unnatural  that  he  must  have 
acted  largely  upon  the  principle  of  expediency.  But  when  it  is 
considered  that  the  times  have  changed  far  more  than  the  man, 
and  that  the  same  opinions  or  the  same  remedies,  which  are  now 
indispensable  to  maintain  the  quiet  and  good  order  of  the  king- 
dom, would  have  produced  a  convulsion  thirty  years  ago,  from 
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one  border  of  the  land  to  the  other,  we  need  not  feel  surprise  at 
the  apparently  new  attitude  in  regard  to  the  church  in  which  Mr. 
Gladstone  finds  himself.  If  there  is  any  fatal  fallacy  in  Mr. 
Gladstone's  character,  and  one  which  has  led  him  more  astray 
than  all  others,  it  is  the  dogged  determination  to  follow  out  all  his 
theories  and  speculations  to  their  logical  consequences,  whereso- 
ever that  may  lead  him.  That  is  indeed  a  beautiful  theory  of  cha- 
racter, and  one  that  savors  largely  of  nerve  and  consistency,  and 
honest  purpose;  but  there  is  no  plan  or  purpose  of  life  more  falla- 
cious. Every  man  is  bound  to  test  the  correctness  of  his  theories 
by  their  practical  working,  and  to  know  and  admit,  that  when 
this  latter  test  fails,  there  must  be  some  innate,  although  invisible, 
defect  in  his  logic.  If  Mr.  Gladstone  has  failed  at  all  it  has  been 
in  this  respect,  in  following  too  implicitly  the  logical  consequences 
of  his  speculative  theories. 

We  are  not  suflSiciently  familiar  with  the  debates  in  the  Corp9 
Leffislatif  in  France  to  be  able  to  speak  with  much  confidence  of 
the  mode  of  preparation.  We  believe  it  is  more  elaborate  than  in 
the  British  House  of  Commons.  But  we  did  not  learn  that  any- 
thing at  all  approaching  the  slipshod  and  slovenly  mode  practised 
in  our  Congress  ever  obtained  there.  If  speeches  are  sometimes 
precomposed  for  debates  there,  the  offence  of  reading  them  is  never 
attempted.  There  is  far  more  action  in  French  public  speaking, 
both  at  the  bar  and  in  the  Corps  Legislatif^  than  in  England  or 
here,  and  public  speaking  becomes  effective  there  as  much  on  ac- 
count of  the  manner  as  the  matter. 

In  preparing  cases  for  argument,  in  the  French  courts  of 
justice,  the  practice  is  far  more  like  the  American,  than  in  the 
English  courts.  And  from  considerable  opportunity  to  watch  the 
progress  of  trials  both  in  the  French  and  English  courts,  we  have 
felt  compelled  to  give  in  our  adhesion  to  the  latter.  The  trial  of 
civil  causes  in  the  French  courts  conforms  very  nearly  to  that  of 
the  Roman  civil  law,  and  is  somewhat  analogous  to  that  which  is 
pointed  out  in  the  New  York  code  of  civil  pleading  and  practice, 
and  which  has  been  largely  adopted  in  a  considerable  number  of 
the  other  states,  with  more  or  less  modification.  It  consists  of  a 
general  declaration,  bill  or  plaint,  setting  forth  briefly  the  cause 
of  action.  Then  comes  the  answer,  which  consists  mainly  of 
denial,  but  sometimes  introduces  new  matter  of  defence,  as  tender, 
payment,  set-off,  the  Statute  of  Limitations  or  lapse  of  time,  arbi- 
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tration  and  award,  former  recovery,  &c.,  &c.  The  testimony  is 
then  taken,  presumptively,  before  the  court,  but  in  practice,  before 
a  prothonotary  or  commissioner,  and  often,  as  in  our  chancery 
proceedings,  is  very  voluminous  and  somewhat  difficult  to  digest, 
in  such  a  manner  as  to  be  readily  understood. 

The  practice  is  in  the  French  courts  for  the  counsel  to  pre- 
pare and  print,  if  ^ey  choose,  which  is  commonly  the  case,  what 
is  there  called  a  MSmoire^  a  memorial,  or  brief,  rehearsing  the 
important  testimony  on  either  side,  with  the  arguments  and  legal 
procedents  to  which  it  is  desired  to  refer  the  court.     This  some- 
times extends  to  fifty  or  a  hundred  or  more  large  quarto  pages, 
and  is  thus,  in  itself,  a  laborious  study.     And  after  all  it  is  not 
the  case,  but  only  a  partial  and  one-sided  statement  of  it.     There 
is  no  doubt  room  for  the  exercise  of  great  skill  and  ingenuity  in 
getting  up  such  a  brief.     And  in  many  cases  it  may  become  of 
very  essential   aid   to   the   court  where  it  desires  to  obtain    a 
thorough  understanding  of  the  cause.     But  even  in  that  case, 
the  only  reliable  course  is  for  the  court  to  examine  the  original 
papers    and    carefully   read   them.      In   any   other   course   the 
judge  is  not  only  exposed,  but  almost  sure,  to  be  misled  by 
the  partial  or  imperfect  statements  on  either  side.     The  result 
generally  is,  that  the  court  never  attempt  thoroughly  to  master 
the  cause.     The  reading  of  the  testimony  is  often  wholly  omitted, 
and  the  court  depend  upon  the  statements  of  the  counsel,  and 
even  that  is  often  omitted  to  be  read  at  length,  the  counsel  con 
tenting  himself  by  referring  the  court  to  the  statements  upon  his 
brief.    And  every  one  who  has  had  much  experience  in  these  mat- 
ters knows  how  very  irksome  it  is  to  the  court,  after  an  argument 
is  closed,  and  the  papers  bundled  up  and  laid  aside,  to  recur  to  it 
again.     There  is  then  a  direct  temptation,  in  the  mind  of  the 
court,  to  study  to  have  the  cause  turn  upon  some  issue,  not  of  the 
essential  merits  of  the  cause,  but  which  may  be  raised  upon  the 
concessions  of  counsel,  or  upon  the  admitted  and  well-known  facts 
in  the  case,  without  the  necessity  of  examining  the  testimony  in 
detail.     We  have  known  complicated  and  voluminous  cases  in  the 
American  courts  to  share  this  fate,  and  we  have  been  credibly 
informed,  from  the  most  reliable  sources,  that  the  same  thing  often 
does  occur  in  the  French  courts. 

Indeed  it  is  fair  to  say  we  have  known  it  to  occur  there. 
During  an  important  trial  in  the  Court  of  First  Instance  of  the 
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city  of  Paris,  a  court  of  the  most  extended  civil  jurisdiction, 
although  not  final,  there  being  an  appeal  to  two  higher  tribunals 
In  succession,  the  Imperial  Court,  and  the  High  Court  of  Cassa- 
tion, which  is  the  final  arbiter  in  all  matters,  whether  civil  or 
criminal,  we  noticed  the  judges  sitting  in  quiet  indifference,  hour 
after  hour,  while  the  counsel  on  either  side  read  most  elaborate 
and  inconclusive  essays  both  upon  the  law  and  the  fact.     And  it 
was  evident  to  the  slightest  observation  that  the  court  were  really 
obtaining  or  tending  towards,  no  definite  opinion  of  the  merits  of 
the  cause.     The  argument  was  indeed  closed  by  a  very  pertinent, 
and,  as  usual  with  that  distinguished  advocate,  M.  Berryer  (it  was 
one  of  his  last  great  efforts  at  the  bar),  a  most  eloquent  appeal  on 
behalf  of  the  plaintiff,  which  the  court  felt  predisposed  to  reject 
on  the  ground  of  its  political  bearing.     For  the  administration  of 
justice  in  France  is  essentially  political,  by  which  we  mean  that 
It  is  virtually,  and  indeed  formally,  a  department  of  the  imjferial 
cabinet,  the  Minister  of  Justice  being  constantly  present  by  him 
ielf  or  deputy  in  the  trial  of  all  civil  actions.    And  the  cause  just 
referred  to  being  an  action  on  behalf  of  the  United  States  Govern- 
ment against  a  citizen  of  France,  somewhat  prominent  in  civil 
position,  and  a  member  of  the  Coiy%  Legislatif^  for  the  recovery 
of  property  of  a  public  character,  deposited  in  his  hands  by  the 
late  so-called  Confederate  States  for  purposes  hostile  to  us  during 
the  late  rebellion,  naturally  called  into  exercise  the  feelings  engen- 
dered in  France  during  the  civil  war  in  America ;  and  as  naturally 
roused  the  eloquent  M.  Berryer  to  a  most  graphic  exposition  of 
his  cause,  and  the  injustice  attempted  to  be  inflicted  upon  the 
United  States  by  fitting  out  ships  of  war  in  France  to  prey  upon 
our  commerce. 

The  effect  of  this  eloquent  expos^  of  the  wrongs  attempted 
upon  the  old  established  national  government,  by  the  defendants 
in  the  action,  in  building  privateers  or  piratical  craft,  to  burn  and 
destroy  our  mercantile  marine,  although  a  very  natural  thing  for 
M.  Berryer  to  do,  and  a  very  pleasant  thing  for  a  patriotic  Ame- 
rican to  listen  to,  did  not  prove  equally  advantageous,  in  procuring 
the  favorable  ear  of  the  court  on  our  behalf.  For,  the  moment  M. 
Berryer  had  closed  his  pungent  and  rather  damaging  harangue,  so 
far  as  the  defendants'  general  conduct  was  concerned,  the  Minister 
of  Justice  gave  notice  to  the  court,  that  at  their  next  session  he 
Aould  feel  it  his  duty  to  submit  some  considerations  bearing  upon 
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the  decision  of  the  cause,  which  proved  to  be  of  a  very  destructive 
character,  in  regard  to  the  interests  of  the  United  States,  and  the 
court  naturally  followed  the  lead  of  the  Minister  of  Justice. 

But  we  have  occupied  so  much  space  that  we  shall  feel  com* 
pelled  to  be  more  brief  in  regard  to  the  English  mode  of  prepa- 
ration and  argument  of  causes,  than  we  had  purposed  at  the 
beginning  of  this  article.  There  is  one  thing,  especially,  surprising 
to  all  American  lawyers,  that  while  with  us  the  judges  invite,  and 
by  their  rules  require,  written  or  printed  briefs  of  the  poin&  of 
the  argument,  no  such  thing  is  expected,  or  even  tolerated,  in  any 
of  the  English  courts.  The  counsel  may  make  any  extent  of 
written  or  printed  memorandum  of  his  argument  or  authorities, 
which  he  finds  convenient  or  desirable  for  his  own  use,  but  on  no 
account  will  he  venture  to  offer  the  same  to  the  judge,  and  the 
judge  never  Invites  the  surrender  of  any  such  brief.  And  in  prac- 
tice no  such  briefs  are  made  as  among  us.  There  seems  to  be  a 
very  decided  opinion,  both  at  the  bar  and  among  the  judges  there, 
that  such  a  thing  would  be  in  bad  taste,  if  not  positively  offensive. 
The  English  judges  have  paper-books  in  which  they  enter  mem- 
oranda of  points,  &c.,  during  the  argument.  There  is,  in  some 
of  the  States,  a  practice  among  the  bar  of  handing  the  judges 
their  briefs,  throughout  the  docket,  at  the  opening  of  the  term, 
which  always  had  to  us  rather  the  appearance  of  an  effort  to 
secure  the  ear  of  the  court  at  the  earliest  moment.  But  as  the 
opportunity  is  equally  open  to  all  sides,  there  does  not  appear  to 
be  any  impropriety  in  that  practice  even.  We  question  whether 
it  gives  much  advantage  «ny  way.  But  it  contrasts  strikingly 
with  the  English  practice. 

But  we  desire  to  contrast  the  English  practice  with  our  own 
in  another  particular.  It  seems  to  be  supposed  with  us,  that 
unless  the  case  is  one  that  may  fairly  be  regarded  as  frivolous, 
the  court  will  hold  it  under  advisement,  and  deliver  a  formal  and 
prepared  judgment.  But  in  the  English  courts  the  rule  is 
precisely  opposite.  It  is  understood  there,  that  if  the  case  can 
be  decided  at  the  hearing,  with  the  concurrence  of  all  the  judges, 
it  will  be.  More  than  three-fourths  of  the  causes  in  the 
Superior  Courts,  and  many  in  the  courts  of  appeal,  are  so  decided 
there.  Under  such  a  practice,  extended  briefs  and  memoranda  of 
authorities  are  of  very  small  account  to  any  one.  It  is  our  prac- 
tice of  reserving  judgment,  and  revising  our  first  impressions. 
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which  has  led  to  the  practice  of  requiring  briefs.  But  in  fact, 
where  the  court  have  any  very  great  amount  of  labor  to  perform, 
we  fear,  these  revisions  are  rather  apparent  than  real.  We 
have  known  some  very  able  American  judges,  who  always  insisted 
that  the  impressions  which  they  obtained  of  a  cause  during  the 
argument  were  the  very  best  they  could  ever  reach.  And  we 
have  known  others  who  seemed  to  require  long  time  for  reflection 
upon  a  difficult  cause,  who  spent  days,  and  perhaps  weeks,  in 
turning  the  matter  over  in  the  mind,  without  ever  recurring  to  the 
briefs,  or  reading  the  authorities,  and  the  counsel  would  find  their 
rows  of  books,  carried  into  the  court-room,  just  as  they  left  them 
unless  the  judge  happened  to  be  thoughtful  enough  to  disarrange 
them,  to  keep  up  the  appearance  of  having  read  them ! 

In  a  hearing  many  years  since  before  a  committee  of  the  House 
of  Commons,  where  this  subject  came  under  discussion,  Lord  St. 
Leonards  declared  that  in  his  whole  judicial  life  he  had  made  it 
the  rule  to  deliver  judgment  immediately  upon  the  conclusion  of 
the  argument.  There  cao  be  no  question  that  in  this  mode  the 
arguments  become  more  compact,  and  very  much  more  to  the  point, 
and  that  the  mental  discipline  both  to  court  and  bar  is  far  more 
effective.  It  is  impossible  for  one  to  sit  through  the  hearing  of  an 
important  law  question  in  any  of  the  Superior  Courts  in  Westmin- 
ster Hall,  or  the  Courts  of  Chancery  in  Lincoln's  Inn,  and  not  feel 
that  every  one  concerned  in  the  hearing,  court  as  well  as  counsel, 
have  made  it  a  personal  effort  to  contribute  all  in  his  power  to 
bring  the  case  to  the  point  of  determination  as  speedily  and  as 
fairly  as  it  could  be  done.  They  have  appliances  in  the  courts 
of  Westminster  Hall  for  this  very  purpose.  The  court  rooms 
are  extensively  lined  with  such  law  books  as  are  in  most  constant 
request,  among  which  are  all  the  most  approved  digests  and  ele- 
mentary treatises  as  well  as  reports.  And  at  every  new  turn  in 
the  argument,  the  judges  are  constantly  sending  their  messengers 
for  one  book  and  another,  and  in  this  way  they  are  enabled  to 
correct,  as  far  as  practicable,  as  they  go  along,  the  over-statements 
and  false  impressions  of  the  counsel.  And  it  is  not  uncommon 
to  have  four  or  five  counsel  employed  in  the  argument  of  im- 
portant causes  on  either  side,  each  contributing  his  portion  as  the 
argument  proceeds,  and  each,  in  order  of  seniority,  beginning 
with  the  highest,  making  a  formal  argument  to  the  court. 

It  cannot  be  denied  that  this  course  of  practice   is  more 
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difficult,  and  makes  larger  demands  upon  the  ready  learning  and 
mental  resources^  of  the  profession,  than  that  which  has  come  into 
vogue  in  the  American  courts,  where  the  counsel  sometimes  pre- 
pares a  brief  of  fifty  or  more  closely  printed  pages,  and  feels  bound 
to  read,  if  not  to  discuss,  the  whole  extent  of  it  before  the  court. 
Under  such  circumstances  he  feels  himself  almost  unfairly  treated 
if  the  court  interrupt  him  by  impertinent  questions,  and  he 
naturally  supposes  that  they  are  becoming  impatient.  The  court 
have  no  alternative  but  to  sit  quietly,  and  endeavor  to  keep  up 
the  appearance  of  listening. 

The  arguments  before  the  Law  Lords,  on  appeals  to  the 
House  of  Lords,  are  more  formal,  and  less  conversational,  than  in 
most  of  the  other  English  courts.  But  there  is  one  practice  at 
the  English  bar  which  tends  very  much  to  increase  the  interest  of 
law  arguments — the  same  counsel  very  seldom  reargue  a  cause, 
either  in  the  same  or  an  appellate  court.  I.  F.  R. 


RECENT    AMERICAN     DECISIONS. 

Supreme  Court  of  Maine. 

ELLEN  WILSON  ».  GRAND  TRUNK  RAILWAY  COMPANY. 

The  holder  of  a  railway  passenger  ticket  is  only  entitled  to  passage  with  sncb 
personal  ba^^^^nge  as  he  carries  with  him  at  the  time.  Baggage  sent  by  an  aftor 
train  will  be  at  his  risk,  and  not  that  of  the  company. 

Appleton,  C.  J. — The  plaintiff  was  a  passenger  on  board  the 
defendants'  cars,  having  seasonably  paid  her  fare.  Her  baggage 
was  not  with  her,  it  having  been  left  behind  without  any  fault  of 
the  defendants.  Some  two  or  three  days  afterwards  it  was  left  in 
the  charge  of  their  servants  to  be  transported  to  the  Empire  sta- 
tion, on  their  line,  but  it  never  reached  its  place  of  destination. 
This  suit  is  brought  to  recover  the  value  of  the  baggage  lost. 

The  presiding  judge  instructed  the  jury,  "  that,  if  they  should 
find  that  the  plaintiff  went  on  board  the  defendants*  road  as  a 
passenger  on  Tuesday  preceding  without  baggage,  and  that  the 
trunk  and  its  contents  were  ordinary  personal  baggage,  such  as  a 
passenger  would  be  entitled  to  take  without  extra  charge,  it  was 
not  necessary  there  should  be  proof  that  anything  was  paid  for 
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carrying  the  trunk  between  the  same  points ;  that  the  price  paid 
by  the  plaintiff  for  her  own  passage,  and  the  evidence  in  the  case, 
if  found  to  be  true,  were  sufficient  consideration  for  the  promise 
alleged  in  the  writ." 

As  the  plaintiff's  trunk  was  taken  for  transportation  some  days 
after  she  had  passed  over  the  defendants'  road,  the  substance  of 
the  charge  of  the  presiding  judge  was,  that  the  price  paid  by  the 
plaintiff  for  her  ticket  included  the  compensation  due  to  the 
defendant-s  for  their  subsequent  transportation  of  her  trunk — the 
trunk  and  its  contents  being  personal  baggage.  In  other  words, 
it  was  not  necessary  that  the  baggage  of  the  passenger  should  go 
irith  the  passenger,  but  that  it  might  be  forwarded  subsequently 
and  without  anj  additional  charge  for  its  freight. 

The  fare  for  the  passenger  includes  compensation  for  the  car- 
riage of  his  baggage,  as  to  which  the  carriers  of  passengers  are 
to  be  regarded  as  common  carriers.  There  need  be  no  distinct 
contract  for  the  carriage  of  the  baggage.  The  fare  of  the  pas- 
senger covers  the  compensation  for  the  freight  of  the  baggage. 
The  baggage  must  be  ordinary  baggage,  such  as  a  traveller  takes 
with  him  for  his  personal  comfort,  convenience,  or  pleasure  for 
the  journey.  It  must  be  the  "ordinary  baggage"  of  a  traveller, 
regard  being  had  to  the  journey  proposed. 

It  is  implied  in  the  contract  that  the  baggage  and  the  passenger 
go  together.  "  The  general  habits  and  wants  of  mankind,"  ob- 
serves Erle,  C.  J.,  in  Phelps  v.  L.  and  JV.  W,  Railway  Co,y  115 
E.  C.  L.  827,  "  must  be  taken  to  be  in  the  mind  of  a  carrier  when 
he  receives  a  passenger  for  conveyance ;  and  the  law  makes  him 
responsible  for  all  such  things  as  may  be  fairly  carried  by  the  pas- 
senger for  his  personal  use."  In  Cahill  v.  L.  and  N.  W.  Raihoay 
Co,,  100  E.  C.  L.  172,  WiLLES,  J.,  says :  "  Where  a  passenger 
takes  a  ticket  at  the  ordinary  charge,  he  must,  according  to  com- 
mon sense  and  common  experience,  be  taken  to  contract  with  the 
railway  company  for  the  carriage  of  himself  and  his  personal 
luggage  only ;  and  that  he  no  more  extends  the  contract  to  the 
conveyance  of  a  single  package  of  merchandise  than  of  his  entire 
worldly  possessions."  In  SmiOi  v.  Railroad  Co.,  44  N.  H.  330, 
Bkllowb,  J.,  uses  the  following  language :  '^  Until  a  compara- 
tively recent  period,  the  English  courts  were  inclined  to  hold  that 
carriers  of  passengers  by  stage-coaches  and  otherwise,  were  not 
liable  for  injuries  to  their  baggage,  unless  a  distinct  price  was  paid 
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for  its  transportation.  But  it  is  now  well  settled  that  the  price 
paid  for  the  passenger  includes  also  the  personal  baggage  required 
for  his  personal  accommodation;  the  custody  of  the  baggage 
being  regarded  as  accessory  to  the  principal  contract.  *  *  In 
general  terms  it  may  include  not  only  personal  apparel,  but  other 
conveniences  for  the  journey,  such  as  a  passenger  usually  has  with 
him  for  his  personal  accommodation."  "  The  baggage,"  obserres 
MuLUN,  J.,  in  Merrill  v.  Chrinnell,  80  N.  Y.  619,  "  must  be  such 
as  is  necessary  for  the  particular  journey  that  the  passenger  is,  at 
the  time  of  the  employment  of  the  carrier,  actually  making." 

It  follows  from  the  nature  and  object  of  the  contract  that  the 
right  of  the  passenger  is  limited  to  the  baggage  required  for  his 
pleasure,  convenience,  and  necessity  during  the  journey.  As  it 
is  for  his  use  and  convenience,  it  must  necessarily  be  with  him  as 
it  is  for  him.  He  may  reasonably  be  expected  to  exercise  some 
supervision  over  it  during  and  be  ready  to  receive  it  at  the  expi- 
ration of  his  journey.  In  the  present  case  the  baggage  of  the 
plaintiff  was  forwarded  two  days  after  she  had  passed  over  the 
road.  If  its  transmission  may  be  delayed  two  days  and  the  car- 
rier is  required  to  take  it  without  any  compensation  save  the  fare 
paid  by  the  passenger  who  had  preceded  it,  it  may  equally  be 
delayed  weeks  or  months,  and  the  carrier  be  required  to  forward 
it  without  any  additional  pay.  It  presents  a  different  question 
when  the  delay  is  caused  by  the  fault  of  the  carrier  or  there  is  a 
special  agreement  with  him  or  his  agent  for  the  subsequent  trans- 
portation of  the  passenger's  baggage. 

The  fare  paid  by  the  passenger  over  a  railroad  is  the  compensa- 
tion for  his  carriage  and  for  the  transportation,  at  the  same  time, 
of  such  baggage  as  he  may  require  for  his  personal  convenience, 
pleasure,  and  necessity  during  his  journey.  Baggage  subsequently 
forwarded  by  his  direction,  in  the  absence  of  any  special  agree- 
ment with  the  carrier  or  of  negligence  on  his  part,  is  liable,  like 
any  article  of  merchandise,  to  the  payment  of  the  usual  freight. 

Exceptions  sustained. 

The  foregoing  opinion  unquestionably  his  ticket  beyond  that  of  safely  canying 

places  the  case  upon  the  true  ground — that  him  to  the  point  indicated  on  the  ticket, 

in  the  absence  of  all  contract  or  consent  together  with  inch  personal  baggage  as 

on  part  of  a  railway  company,  they  are  he  may  find  it  for  his  conrenienee  to 

under  no  additional  duty  or  obligation  to  carry  with  him,  not  exceeding  the  limit 

a  passenger  by  reason  of  his  purchase  of  fixed  by  the  rules  and  regulations  of  the 
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companr.  There  cnn  be  no  possible  idea  of  sending  baggage  by  passenger 
qaestion  that,  aside  from  special  circum-  trains,  separate  from  the  passengers,  as 
stiBoes  indicating  the  actual  or  implied  the  height  of  absardity,  nnless,  perhaps, 
oonseatof  the  company  to  allow  the  bag-  where  the  company  had  been  in  fault  in 
gtge  of  the  passenger  to  go  npon  a  differ-  not  forwarding  it  at  the  proper  time,  or 
ent  train  from  that  on  which  the  passen-  by  having  sent  it  in  the  wrong  direc- 
ger  himself  ^;oes,  there  is  no  obligation  tion.  But  there  is  no  doubt  it  would  lie 
whateyer  to  carry  the  baggage  at  all,  entirely  competent  for  the  company  to 
except  in  the  usual  mode  for  special  com-  assume  a  special  undertoking  of  this 
pensation.  It  is  of  the  very  essence  of  character.  And  where  the  servants  of 
the  implied  stipulation  on  the  part  of  the  the  company,  being  informed  of  the  fact 
company  to  carry  a  reasonable  amount  of  that  the  passenger  did  not  intend  going 
personal  baggage  with  their  passengers,  by  the  same  train,  in  consequence  of  be- 
that  it  shall  go  upon  the  same  train  with  ing  delayed,  or  having  gone  before,  or 
them.  The  care  wbich  the  passenger  him-  for  any  other  reason,  understandingly 
lelf  exercises  over  the  baggage  is  of  the  accept  baggage,  to  go  in  the  passenger 
greatest  importance  to  its  security.  In  train,  without  any  accompanying  pas- 
England,  when  the  passenger  changes  senger,  we  are  not  prepared  to  say  that 
from  one  main  line  to  a  branch  line,  in  the  payment  of  the  price  of  transporta- 
order  to  reach  another  main  line,  he  is  tion  should  make  any  difference  in  re- 
tlways  expected  to  point  out  his  baggage,  gard  to  the  duty  or  responsibility  of  the 
and  if  he  do  not,  is  specially  inquired  of  company.  It  is  hardly  to  be  supposed 
if  he  have  any,  and  if  so,  requested  to  that  the  company  would  undertake  any 
point  it  out,  and  if  he  fail  to  do  it,  is  sure  such  office  as  a  mere  gratuity,  unless  for 
to  fail  of  finding  his  luggage  at  the  end  some  of  its  officers,  agents,  or  cmploy- 
of  his  route.  Under  such  circumstances  ees.  The  very  fact  of  undertaking  the 
there  would  not  be  the  slightest  safety  duty  by  the  servants  of  the  company, 
in  trusting  luggage  to  go  by  any  mere  without  any  additional  compensation, 
passenger  train  without  some  one  to  look  would  seem  to  indicate  very  clearly  that 
tiler  it.  Perhaps  this  uncertainty  is  they  understood  the  service  was  compen- 
somewhat  peculiar  to  England,  or  the  sated  by  the  fare  paid  by  the  passenger. 
United  Kingdom  of  Great  Britain,  since  How  for  the  servants  and  employees  of  a 
here  the  companies  never  give  any  check  railway  company  could  fairly  be  regarded 
for  luggage,  as  they  call  it,  while  upon  as  acting  within  the  scope  of  their  em- 
the  Continent  the  companies  all  give  ployment  in  making  such  an  extraordi- 
formal  receipts  or  bills  of  lading  for  nary  contract,  seems  to  us  very  ques- 
haggage,  and  checks  are  also  given  by  tionable.  Unless  the  company  had  been 
oar  companies  which  have  the  same  in  fault  in  regard  to  the  transportation, 
force.  so  that  it  had  become  their  duty  to  see  it 
This  consideration  of  giving  a  check  carried,  and  their  servants  were  there- 
orbill  for  the  baggage  is  of  some  import-  fore  strictly  in  the  line  of  their  duty  in 
sDoe  in  regard  to  the  responsibility  of  the  forwarding  it,  in  which  case  thoy  would 
companies.  As  a  general  thing,  railway  unquestionably  have  the  power  to  bind 
companies  never  do  this,  except  in  con-  the  company  in  selecting  the  mode  of 
nection  with  a  ticket  for  passage.  In  all  conveyance  ;  unless  this  or  some*  ex«- 
other  eases,  the  baggage  must  go  by  ex-  ceptional  case  were  presented,  it  seems 
press,  or  by  the  parcels  office,  as  the  ex-  to  us,  as  we  said,  very  questionable-  how 
presses  are  called  in  Europe.  We  think  far  the  servants  of  a  railway  oempany 
most  railway  companies  would  scout  the  could  be  said  to  act  within  the  scope  of 
Vol.  XVn.— 26 
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their  authority  in  forwarding  baggage  and  to  give  a  check  accordingly,  it  docs 
by  passenger  train  without  the  owner  not  seem  to  us  that  this  ought  to  be  re- 
going  at  the  same  time.  It  is  certainly  garded  as  a  gratuitous  undertaking,  and 
well  understood  by  all  persons  at  all  so  not  binding  the  company  as  common 
couTersant  with  the  subject  (and  all  who  carriers.  We  should  certainly  regard 
deal  with  servants  are  bound  to  learn  the  them,  in  that  precise  case,  as  common 
general  course  of  the  business),  that  this  carriers  for  hire,  although 'no  separate 
is  not  the  common  course  of  forwarding  price  was  paid  for  the  baggage,  but  only 
^Bgg&gG  ;  ADti  that  being  so,  any  one  de-  the  ordinary  fare  for  the  passenger  and 
siring  to  have  his  baggage  forwarded  in  his  baggage.  It  seems  to  us  more  nata- 
that  mode  must  be  assumed  to  under-  I'&l  to  treat  the  contract  of  the  company 
stand  that  this  is  not  within  the  ordi-  &s  only  extending  to  the  waiver  of  their 
nary  scope  of  the  servants'  employment,  right  to  have  the  baggage  go  in  the  same 
and  by  consequence,  that  they  have  no  train  with  the  passenger,  than  to  the 
authority  to  bind  the  company  by  any  waiver  of  all  compensation  for  the  trans- 
such  undertaking.  portation,  that  being  at  variance  with 
But  if  the  general  superintendent  of  the  entire  scope  of  their  creation  and  ac- 
the  railway  should  direct  the  servants  tion ;  the  other  being  only  a  modifica- 
of  the  company,  in  a  particular  in-  tion  in  a  very  slight  but  not  altogether 
stance,  to  forward  baggage  in  this  mode,  unimportant  particular.  I.  F.  R. 
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GILES  F.  FILLEY,  RespoxVdent,  c.  A.  D.  FASSETT  et  al.,  Appkllasts. 

The  complainant  having  first  appropriated  and  applied  the  name  of  "  Charter 
Oak"  to  a  certain  pattern  of  stoves  manufactured  and  sold  by  him,  will  be  pro- 
tected by  injunction  in  the  exclusive  use  of  the  name  as  a  trade-mark. 

Any  contrivance,  design,  device,  name,  or  symbol,  which  points  out  the  true 
source  and  origin  of  the  goods  to  which  it  is  applied,  or  which  designates  the 
dealer's  place  of  business,  may  be  employed  as  a  trade-mark,  and  the  right  to  its 
exclusive  use  will  be  protected  by  the  courts. 

The  appropriation  of  any  prominent,  essential,  or  vital  feature  of  a  trade-mark 
by  another,  is  an  infringement.  If  the  trade-mark  is  simulated  in  such  manner 
as  probably  to  deceive  customers,  the  piracy  may  be  checked  by  injunction. 

The  statute  of  Missouri  providing  for  the  filing  of  a  description  of  any  trade- 
mark sought  to  bo  used,  was  not  designed  to  abridge  or  weaken  the  right  to  any 
trade-mark  which  may  be  acquired  in  th6  usual  way.  It  does  not  authorize  the 
appropriation  by  one  party  of  a  trade-mark  the  title  and  ownership  of  which 
belongs  to  another. 

Appeal  from  St.  Louis  Circuit  Court. 

In  1851  the  plaintiff  employed  N.  S.  Vedder,  stove-pattern 
maker  of  Troy,  N.  Y.,  to  design  and  construct  for  him  a  set  or 
series   of  cooking-stoye   patterns.     The  patterns  were  made  as 
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ordered,  and  in  a  form  which  resulted  in  the  production  of  a 
cooking-stove  of  a  new  and  improved  interior  arrangement  and 
construction,  for  which  Vedder  obtained  letters  patent,  which  he 
assigned  to  the  plaintiff.  The  plaintiff  originated  and  applied  to 
the  stove  the  name  "  Charter  Oak,**  which  was  so  formed  upon 
the  patterns  as  to  produce  the  name  upon  the  manufactured 
article,  in  combination  with  a  sprig  of  oak  leaves.  This  name 
and  device  was  employed  to  distinguish  and  designate  cooking- 
stoves  of  the  plaintiff's  manufacture.  The  manufacture  and  sale 
commenced  the  following  year,  and  has  been  followed  up  con- 
tinuously ever  since. 

The  testimony  showed  that  stoves  are  usually  known  in  the 
trade  by  their  distinctive  names,  such  as  "  Excelsior,"  "  Climax," 
"Empire,"  "Charter  Oak,"  &c. ;  and  that  they  are  advertised 
and  bought  and  sold  by  such  names  and  designations ;  that  when 
a  stove  is  favorably  received  and  acquires  popularity  in  the  mar- 
ket, the  peculiar  name  by  which  it  is  known  becomes  a  matter  of 
importance  to  the  manufacturer,  and  of  great  value  to  him  in  the 
prosecution  of  his  business. 

The  answer  denied  that  the  plaintiff  first  appropriated  and  used 
that  name  in  such  connection,  as  indicating  the  source  and  origin 
of  the  article  to  which  it  was  applied ;  and  denied  that  his  use 
of  it  had  been  either  exclusive  or  uninterruptedly  continuous; 
and  averred  that  the  contrary  of  all  this  is  true. 

C,  i.  R,  MosSj  for  appellants. 

Samuel  S.  Boyd,  for  respondent. 

The  opinion  of  the  court  waa  delivered  by 
Currier,  J. — Upon  the  issues  a  large  mass  of  testimony  was 
taken,  from  which  the  following  facts  are  deduced  : — 

1.  That  the  plaintiff's  appropriation  of  the  name  "  Charter 
Oak,"  as  already  detailed,  was  prior  in  point  of  time  to  any  simi- 
lar use  of  that  name  by  any  other  parties.  The  testimony  is 
clear  and  entirely  satisfactory  on  this  point. 

2.  That  notwithstanding  such  appropriation  by  the  plaintiff, 
different  manufacturers  in  Cincinnati,  and  in  that  region,  at 
different  times  subsequently  to  1852,  applied  the  same  name  to 
cooking-stoves  of  their  manufacture,  but  without  the  consent  of 
the  plaintiff  in  any  instance,  and  without  his  knowledge,  except 
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in  two  instances.  The  first  of  these  two  occurred  in  1854,  and  was 
at  once  checked  by  the  plaintiff,  and  abandoned  bj  the  Cincinnati 
manufacturer  on  being  apprised  of  the  plaintiff's  rights.  The  other 
is  that  of  the  manufacture  of  stoves,  the  sale  of  which,  with  the 
plaintiff's  alleged  trade-mark  upon  them,  is  sought  to  be  enjoined 
by  this  suit ;  and  the  suit  was  commenced  immediately  after  the 
facts  came  to  the  knowledge  of  the  plaintiff. 

3.  That  J.  S.  &  M.  Peckham,  of  Utica,  Oneida  county,  N.  Y., 
manufactured  in  Utica  a  "  Charter  Oak'*  cooking-stove,  from 
1852  to  1857^  and  then  abandoned  it,  and  never  after-resumed 
the  manufacture  of  that  particular  stove.  The  Peckhams  pur- 
chased their  patterns  for  this  stove  of  said  N.  S.  Vedder,  Filley 
consenting  to  the  sale  on  condition  certain  alterations  were  first 
made  in  the  patterns.  This  transaction  does  not  appear  to  have 
included  specifically  the  right  to  use  the  plaintiff's  trade-mark, 
nor  does  it  appear  that  Filley  was  ever  made  aware  that  the  pur- 
chasers in  fact  used  it.  The  design  of  the  stove  was  patented, 
and  the  transaction  with  the  Peckhams  involved  the  granting  to 
them  the  right  to  manufacture  in  Oneida  county  its  patented 
features.  That,  with  the  right  to  sell  in  a  defined  territory, 
would  seem  to  have  constituted  the  inducement  to  the  purchase 
of  these  patterns  rather  than  others.  The  particular  name  which 
the  plaintiff  had  originated  for  the  stove  which  he  proposed  to 
make  does  not  appear  to  have  been  mentioned  in  the  negotiations 
with  the  Peckhams,  or  to  have  been  in  the  minds  of  the  parties. 
It  ought  not  therefore  to  be  inferred  from  the  mere  permission 
granted  to  Vedder  to  sell  the  modified  patterns  that  the  plaintiff 
licensed  or  sold  out  the  use  of  his  trade-mark,  particularly  in  a 
contest  with  third  parties,  the  Peckhams  themselves  disavowing 
all  right,  claim,  or  interest  in  the  trade-mark,  either  as  originators 
or  purchasers. 

4.  That  the  plaintiff's  use  of  the  trade-mark  claimed  by  him 
has  been  continuous  and  uninterrupted  since  the  first  adoption  by 
him  to  the  present  time. 

The  fact  that  parties  in  Cincinnati  or  elsewhere  manufactured 
^^  Charter  Oak"  stoves  and  sent  them  into  the  market  to  compete 
with  the  plaintiff's  manufactures,  in  no  way  aids  the  defence, 
unless  it  appears  that  the  plaintiff  assented  to  or  acquiesced  in 
such  infringements  upon  his  rights;  and,  as  already  indicated, 
there  is  nothing  in  the  case  to  establish  a  dedication  or  abandon* 
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ment  to  the  public  on  the  part  of  the  plaintiff  of  his  supposed 
rights  of  property  in  the  alleged  trade-mark.  There  is  no  testi- 
mony having  that  tendency,  except  the  transaction  with  the  Peck- 
hams,  and  that  is  insufficient.  In  Gilhtt  y.  JSsterbrook,  47  Barb. 
455,  it  appeared  that  an  imitation  of  the  plaintiffs'  mark  had  been 
in  use  for  many  years,  and  that  for  twenty  years  he  had  issued 
printed  "  cautions"  to  the  public  on  the  subject,  implying  know- 
ledge on  his  part  of  such  use,  but  that  was  held  no  acquiescence, 
although  the  plaintiffs  had  neglected  to  institute  prosecutions. 

The  depredations  of  others  on  plaintiff's  rights  furnish  no 
excuse  to  the  defendants  for  similar  acts  on  their  part.  It  is 
rather  an  aggravation  to  the  plaintiff  that  others  have  also  injured 
him.  And  courts  have  not  shown  any  disposition  to  encourage 
that  line  of  defence.  Woodbury,  J.,  in  Taylor  v.  Carpenter^  2 
Wood,  k'  Minot  8,  held  this  language :  "  There  is  something 
abhorrent  in  allowing  such  a  defence  to  a  wrong  which  consists 
in  counterfeiting  others*  marks  and  stamps,  defrauding  others  of 
what  had  been  gained  by  their  industry  and  skill,  and  robbing 
them  of  the  fruit  of  their  good  name,  merely  because  they  have 
shown  forbearance  and  kindness."  See  observations  of  Story,  J., 
same  case,  3  Story's  R.  464. 

After  this  suit  was  commenced,  Rosenbaum  &  Co.,  who  seem 
to  be  the  real  parties  defending  against  the  action,  made  an 
attempt  to  appropriate  the  disputed  trade-mark  to  their  own  use, 
in  due  form  of  law,  by  filing  in  the  office  of  the  recorder  of  deeds 
in  the  county  of  St.  Louis  a  written  claim  thereto,  under  the  Act 
of  March  1866,  Gen.  Stat.  912.  A  certified  copy  of  the  paper 
so  filed,  declaring  that  said  Rosenbaum  &  Co.  had  adopted 
"Charter  Oak"  as  their  trade-mark  for  stoves  manufactured  by 
them  was  given  in  evidence,  and  relied  upon  as  showing  their  title 
to  the  trade-mark  as  against  Filley,  who  had  never  filed  any  such 
document.  If  this  proceeding  can  be  made  available  for  the  pur- 
pose intended,  it  may  be  regarded  as  an  entirely  new  and  im- 
proved method  of  disposing  of  trade-mark  cases,  and  of  appro- 
priating the  property  of  others,  the  subject  of  such  suits,  without 
risk  or  inconvenience,  and  at  very  slight  cost. 

A  glance  at  the  statute,  however,  shows  that  it  was  intended 
for  no  such  purpose.  It  was  not  designed  in  the  slightest  par- 
ticular to  weaken  or  abridge  any  existing  rights,  or  any  future 
right  to  a  trade-mark  which  might  be  acquired  in  the  usual  way, 
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or  to  legalize  in  any  form  or  measure  piracy  in  trade-marks. 
Property  in  a  trade-mark  is  acquired  at  common  law  only  bv 
appropriation  and  use,  and  then  only  of  such  names,  words,  and 
devices  as  may  be  held  to  be  adapted  to  point  out  the  true  source 
and  origin  of  the  goods  to  which  such  marks  are  applied.  The 
statute  widens  the  range  of  selection,  and  authorizes  the  mechnnic 
or  manufacturer  to  adopt  any  name  or  device  he  pleases,  and  to 
foreclose  any  controversy  on  the  subject  by  writing  out  and  filing 
with  the  recorder,  as  the  law  provides,  an  accurate  description  of 
the  name,  device,  &c.,  that  may  have  been  chosen.  But  such 
paper  is  to  be  filed  in  the  county  where  the  goods,  &c.,  are  to  be 
manufactured  or  prepared.  It  is  not  perceived  how  this  can  be 
made  to  apply  to  Rosenbaum  &  Co.*s  stoves,  which  are  manufac- 
tured in  another  state.  The  statute  has  no  application  to  the  facts 
of  the  present  litigation.  Nor  will  any  fair  construction  of  it 
warrant  the  appropriation  by  one  party  of  an  existing  trade- 
mark, the  title  and  ownership  of  which  is  in  another  party. 

But  it  is  objected  that  the  words  "  Charter  Oak,"  with  the 
accompanying  device,  lack  the  requisite  ingredients  or  character- 
istics of  a  trade-mark,  and  therefore  it  is  insisted  that  the  plain- 
tifi*  could  acquire  no  exclusive  right  to  their  use  for  that  purpose. 

The  books  are  full  of  authority  establishing  the  proposition 
that  any  contrivance,  design,  device,  name,  symbol,  or  other  thing, 
may  be  employed  as  a  trade-mark  which  is  adapted  to  accomplish 
the  object  proposed  by  it ;  that  is,  to  point  out  the  true  source 
and  origin  of  the  goods  to  which  said  mark  is  applied ;  or  even 
to  point  out  and  designate  a  dealer's  place  of  business,  distinguish- 
ing it  from  the  business  locality  of  other  dealers.  The  mark, 
however,  must  possess  the  requisite  characteristics,  pointing  out 
the  source  and  origin  of  the  goods,  and  not  be  merely  descriptive 
of  the  style,  quality,  or  character  of  the  goods  themselves.  Thus 
it  has  repeatedly  been  held  that  where  the  name  or  device  em- 
ployed had,  from  use  or  other  cause,  come  to  be  descriptive  of  the 
goods  manufactured  or  sold,  their  quality  and  use,  such  name  or 
device  was  ineffectual  and  could  not  be  upheld  as  a  trade-mark. 
It  was  so  as  to  the  letters  "A.  C.  A.,"  in  the  leading  and  famous 
case  of  The  Amoskeag  Manufacturing  Co.  v.  Spear,  2  Sandf.  S. 
C.  R.  699,  as  also  in  Stokes  v.  Landgraff,  17  Barb.  608,  an<l  in 
various  other  cases  cited  by  the  defendants.  But  these  authorities 
have  no  application  to  the  mark  claimed  by  the  plaintiff.     For  the 
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name  "  Charter  Oak,"  with  the  combined  device,  in  no  possible 
view  or  application  of  them,  are  either  descriptions  or  suggestive 
of  the  style,  character,  or  qualities  of  a  cast-iron  cooking-stove. 
In  their  natural  significancy,  import,  or  symbolism,  or  in  the  use 
made  of  them  prior  to  the  plaintiff's  appropriation  of  them  as  a 
trade-mark,  they  were  as  far  removed  as  can  well  be  imagined 
from  conveying  any  such  application  or  meaning.  And  that  con- 
stitutes one  of  their  virtues  as  a  trade-mark:  Fetridge  \,'Mei*' 
chant,  4  Abb.  Prac.  R.  158 ;  6  Beav.  66 ;  4  McLean  616. 

The  general  rule  respecting  the  characteristics  of  trade-marks 
has  already  been  given.  The  following  names  and  designations, 
among  many  others,  have  been  held  to  come  within  that  rule.  As 
pointing  to  a  hotel,  "Irving  House,"  (3  Sand.  S.  C.  726);  "Re- 
vere House,"  (7  Gush.  322).  As  pointing  to  a  manufacturer  or 
dealer,  "  Cocoaine,"  (9  Bosw.  192) ;  "  Howe,"  (50  Barb.  236) ; 
"Akron,"  the  name  of  a  town,  (19  Barb.  599);  "London  Con- 
veyance Company,"  (2  Keene  220);  "303,"  the  designation  of  a 
particular  pen,  (47  Barb.  471) ;  "  Bell's  Life,"  the  name  of  a 
newspaper,  (22  Law  Rep.  428);  "Roger  Williams  Long  Cloth," 
(6  R.  I.  434) ;  "  Day  &  Martin,"  (7  Beavan  89). 

The  name  and  device  selected  by  the  plaintiff  were  adopted  to 
point  out  the  true  source  and  origin  of  the  stoves  to  which  he 
applied  them,  and  were  therefore  possessed  of  the  requisite  char- 
acteristics of  a  trade-mark.  By  the  adoption  and  use  of  that 
mark  he  acquired  a  property  interest  therein  which  the  courts  will 
protect.  Have  the  defendants  invaded  the  rights  of  the  plaintiff 
in  this  behalf? 

The  defendants  accumulated  in  the  St.  Louis  market  a  quan- 
tity of  the  Rosenbaum  &  Co.  stoves,  with  the  name  "  Charter 
Oak'*  upon  them,  which  they  held  for  sale  as  "  Charter  Oak" 
stoves.  They  were  aware  of  the  plaintiff's  proprietorship  of  the 
"Charter  Oak"  trade-mark,  and  were  proceeding  to  sell  in  defi- 
ance of  plaintiff's  rights. 

In  this  condition  of  things  the  present  suit  was  instituted  and 
an  injunction  granted  restraining  the  defendants  from  the  pro- 
posed sale.  The  only  question  raised  on  this  branch  of  the  case 
is,  whether  the  use  of  the  name  "  Charter  Oak,"  separated  from 
the  other  parts  of  the  plaintiff's  mark,  amounted  to  an  infringe- 
ment of  his  rights,  assuming  his  ownership  of  the  name  as  a 
trade-mark  in  combination  with  the  device  of  oak  leaves. 
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On  this  point  there  can  be  no  reasonable  doubt.  The  plaintiff's 
stoves  were  not  conspicuously  known  by  the  particular  device 
which  surrounded  the  name  upon  them,  but  by  the  name  itself. 
That  was  the  conspicuous  element  in  the  mark.  By  that  name 
the  stove  was  bought  and  sold,  and  known  in  the  Western  and 
Southern  markets.  It  was  the  prominent  essential  and  vital  fea- 
ture of  the  plaintiff's  trade-mark.  That  name  the  defendants  and 
their  principals  appropriated  bodily,  and  applied  it  to  their  stoves. 
and  sought  to  acquire  the  sole  and  exclusive  use  of  it  by  fihng 
their  claim  in  the  recorder's  office  under  the  statute.  That  shows 
their  appreciation  of  the  value  of  the  name,  and  of  their  purpose 
not  only  to  use  it  themselves,  but  to  exclude  the  originator  of  it  from 
its  use.  Granting  Filley's  exclusive  right,  there  can  be  no  doubt 
that  the  things  done  and  purposed  by  the  defendants  were  of  inju- 
rious tendency,  and  that  the  naipe  "  Charter  Oak,"  as  employed 
by  them,  was  eminently  calculated  to  mislead  buyers  as  to  the 
true  source  and  origin  of  the  stove  to  which  the  defendants 
applied  that  name.  If  the  name  as  used  by  them  was  calculated 
to  mislead,  the  intention  to  deceive  is  to  be  inferred  therefrom : 
Fetridge  v.  Merchant^  4  Abb.  Pr.  R.  159 ;  4  Mann.  &  Gr.  385. 

The  imitation  of  an  original  trade-mark  need  not  be  exact  or 
perfect.  It  may  be  limited  and  partial ;  nor  is  it  requisite  that 
the  whole  should  be  pirated.  Nor  is  it  necessary  to  show  that 
any  one  has,  in  fact,  been  deceived ;  or  that  the  party  complained 
of  made  the  goods :  2  Sand.  S.  C.  607 ;  25  Barb.  79 ;  23  Eng. 
L.  &  E.  53-4;  2  Sand.  Ch.  597.  Nor  is  it  necessary  to  prove 
intentional  fraud.  "  If  the  court  sees  that  complainant's  trade- 
marks are  simulated  in  such  a  manner  as  probably  to  deceive 
customers  or  patrons  of  his  trade  or  business,  the  piracy  should 
be  checked  at  once  by  injunction :"  4  McLean  519 ;  2  Barb.  Ch. 
103. 

The  result  is,  that  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 

The  other  judges  concur. 

The  right  of  a  party  to  protection  in  paratively  recent  origin  in  its   fulness 

the   use   of   his    trade-mark,   meaning  and   perfection,  was    foreshadowed    a* 

thereby   any    **  names,    signs,    marks,  early  as  the  time  of  the  Year  Books,  in 

brands,  labels,  words,  or  devices  of  any  the  case  of  Sothem  r,  Ifow,  2  Croke  468. 

kind,  which  can  be  advantageously  used  Although  the  recognition  of  this  ri|?ht 

to  designate  his  goods,"  though  of  com-  by  courts  of  equity,  an4  it8  consequent 
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protection  by  injunction,  was  at  a  much  Co.,"  as  the  name  of  an  omnibas  com- 

liter  period,  it  is  now  so  firmty  estab-  pany,  was  upheld  as  a  trade-mark  in 

lished  by  the  highest  authority  as  a  pro-  Knott  r.  Morgan,  2  Keene  220. 

per  subject  for  the  exercise  of  the  re-  "  Sykes'  Patent"  as  a  irade-mnrk  for 

strain  in];  control  of  that  court,  whenever  shot-holts  was   sustained  by  injunction 

tiolated,  that  it  is  no  longer  an  open  against  a  party  of  the  same  name,  and 

question  :  Amotkeag  Manufacturing  Co,  that,  too,  though  the  party  had  a  perfect 

Y.  Spear,  2  Sandf.  S.  C.  606.  right  to  make  the  identical  article,  there 

A  trade-mark  may,  in  its  elementary  being  in  fact  no  patent :  Sykes  v.  Stfkes, 

signification,    be  applicable  to  a  great  3  Bam.  &  Cress.  543. 

Yariety  of  forms,   marks,   or  sj-mbols  **  Penny  Bell's  Life,"  the  name  of  a 

designating  the  origin  or  ownership  of  newspaper,  was  restrained  as  an  infringe- 

the  thing  to  which  it  is  applied.  ment  of  "Bell's  Life,"  in  Clement  v. 

For  instance,  the  title  "  Irving  House"  Maddick^  22  Law  Rep.  428. 

haYing  been  used  by  a  person  for  three  "H.   H.   6,"   as    a    trade-mark  of 

jears  only,  as  a  name  of  his  hotel,  an  ploughs,  was  upheld  :  Renuon  v.  Bental, 

injunction  was  granted  against  a  party  A  Law  Jour.  N.  S.  161. 

setting  up  a  hotel  and  calling  it  by  the  '*  Seixo,"  as  a  brand  for  wine,  was. 

same  name :   Howard  y.   HenriqutSf    3  sustained :  Seixo  y.  Provezende,  1  Chan. 

Sandf.  S.  C.  726.  App.  Cas.  184. 

The  same  principle  was  held  in  re-  **  Boger  Williams  Long  Cloth"  was 

spect  to  the  name '<  Revere  House"  when  upheld,  and  those  nsing  **  Roger  Wil- 

tpplied  to  coaches  :  Marsh  y.  Billings^  Hams"  as  a  designation  of  cotton  cloth 

7  Cash.  322.  were  restrained  :    Barrows  v.   Knight , 

A     ''Cocoine,"  as  a  name  of  hair  oil,  ^  B.  I.  434. 

^held  to  be  an  infringement  on  "Co-  "Anatolia,"  as  a  brand  for  liquor- 

eoaine;"  and  this,  too,  though  the  in-  ioe,  was  sustained  in  Jic^n</rews  y.  ^as- 

gredients  of  the  oil  were  open  to  the  use  »^t  10  Jurist  N.  S.  550,  though  it  was 

of  all:  Burnett  y.  Phalon,  9  Bosw.  192.  argued  that  the  word  being  common  to 

Heldby  the  court  that  A.  B.Howe  had  all  there  could  be  no  property  in  it; 

such  an  exclusiye  right  to  the  use  of  the  Lord  Wests  uby  saying :  "  property  in 

word  "  Howe"  as  a  trade-mark,  placed  a  word  for  all  purposes  cannot  exist,  but 

by  him  upon  a  sowing  machine  sold  by  property  in  a  word  a%applied  by  way  of 

Mm  under  a  license  from  £.  Howe,  Jr.,  stamp  upon  a  stick   of  liquorice  does 

the  patentee,  that  E.  Howe,  Jr.,  could  be  exist  the  moment  the  liquorice  gets  into 

mtrained  from  using  it  as  such  :  Haw€  the  market  so  stamped." 

▼.  Hmoe  Machine  Co.,  ;>0  Barb.  236.  In  Pidding  y.  Howe,  8  Simons  477, 

Parties  making  lime  at  the  town  of  the  naitfe  used  was  "  Howqua  Mixture ;" 

Akron  were   held  entitled  to  use  the  and  the  court  said:  ^<The  defendant, 

word  <*  Akron"  as  a  trade-mark,  and  finding  that  the  plaintiff's  mixture  was 

an  injunction  was  granted  against  the  in  considerable  demand,   had  recently 

defendants  who  marked  their  lime  with  begun  to  sell  a  mixture  of  his  own  un- 

this  word :  Newtnan  y.  Alvord,  49  Barb,  der  the  same  designation.    I  apprehend 

^^^'  that  primd  facie  the  defendant  was  not 

The  number  "  303"  was  held  to  be  a  at  liberty  to  do  that." 

proper  subject  for  a  trade-mark  of  pens,  In  Goutt  y.  Aleploglu,  6  Bcayan  69, 

and  iu  use  was  restrained  by  injunction :  the  court  restrained  the  defendant  from 

Giliott  Y.  Est-erbrook,  47  Barb.  455.  using  the  Turkish  word  "  Pessendede," 

The    term     "  London    Conyeyance  meaning  '*  warranted  9r  approyed,"  on 
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iratchca  made  by  liim,  the  plaintiff  hav-  fringement,   it    is    settled    that  **The 

ing  long  used  such  word  as  a  mark  for  whole  trade-mark  need  not  be  pirated  :'* 

his  watches.  Ibid,  469. 

In  Croft  V.  Day,  7  Bcavan  89,  "  Day         **  An  injunction  ought  to  issue  when 

&  Martin,"  as  a  trade-mark  for  black-  ever    the    design,    either    apparent  or 

ing,  was  sustained  against  a  firm,  the  proved,  is  to  impose  on  the  public,  and 

real  name  of  which  was  Day  &  Martin,  the  imitation  is  such  that  the  success  of 

*•  Bismarck'*  as  name  of  paper  collars,  the  design  b  a  probable  or  possible  con- 
was  upheld  in  Messeroie  v.  Tynberg,  4  sequence :  Amoskeag  Manufacturing  Co. 
Abb.  Pr.  N.  S.  414,  the  court  remark-  ▼•  Spear^  2  Sandf.  S.  C  607. 
ing:  **  There  is  no  reason  for  making  **If  the  wholesale  buyer,  who  is  most 
any  distinction  between  a  common  word  conversant  with  the  marks,  is  notmi^jlcd, 
or  term  used  for  an  original  purpose,  but  the  small  retailer  or  the  consumer 
which  has  accomplished  its  object,  and  a  is,  the  right  of  action  must  exist :" 
new  design  adopted  by  a  manufacturer. ''  Clark  v,  Clark,  25  Barb.  79. 

In  Farina  v.  Siherloch,  39  Eng.  Law         **It  is  not  necessary  that  any  proof 

&  Eq.  517,  an  injunction  was  granted  should  be  made  of  any  one  having  been 

against  the  engraver  who   made  simu-  deceived,  but  the  court  will  examine  the 

lated  labels  to  sell  to  third  parties.  two  things,  and  see  if  they  are  not  cal- 

Thcrc  seems  to  be  no  more  restriction  culated  to  deceive."     When  there  is  a 

against  the  choice  of  a  name  for  a  trade-  strong  resemblance  the  court  will  pre- 

mark  than  the  choice  of  a  symbol.    It  is  sume  it   is  not  fortuitous,   but  that  it 

sufficient  that  the  name  in  its  applica-  was  intentional  with  a  view  to  mislead 

tion  to  the  goods  be  so  far  original  and  purchasers  :  Rddleston  v.  Vide,  23  Eng. 

peculiar  as  to  be  capable  of  distinguish-  Law  &  Eq.  58-4. 
ing  when   known   in   the   market  one         Nor  is  it  necessary  that  the  one  in- 

manufacturer's  goods  from  those  of  an-  fringing  upon    the    trade-mark   should 

other :  Ainiwortk  v.    Walmsleg,   1  Iaw  be  shown  to  offer  the  articles  as   those 

Rep.  Eq.  Cas.  252 ;  Amoskeag  Manu-  of  the  plaintifl^'s  manufacture,  for  even 

facturing  Co.  v.  Sftear,  2  Sandf.  S.  C.  where  the  contrary  appeared,  an  injanc- 

605  ;  Newman  v.  Alvordy  49  Barb.  592 ;  tion  was  ordered  in  the  case  of  Sgkes  v. 

Williams  v.  Johnson,  2  Bosw.  1.  Sykts,  3  Barn.  &  Cress.  543. 

A    party  bein^  fully  possessed    of         And  even  where  the  defendant  cx- 

this   right    of   property  in    his    trade-  pressly  informed  the  purchaser  that  the 

mark,  will  not  be  held  to  have  waived  trade-mark  placed  on  the  goods  was  an 

such  right  by  reason  of  his  neglect  to  imitation  of  the  plaintiff's  mark,  an  in- 

restrain  others  from  its  use.     "  It  is  no  junction  was  granted,   on  the   ground 

excuse  that  others  have  used  or  afe  using  that  succeeding  dealers  might  not  make 

such  trade-mark  :"  Taylor  \.  Carpenter,  a  similar  disclosure  :  Coates  v.  Jlolbrook, 

3   Story   462  ;    Coates  v.    Holbrook,    2  3  Sandf.  Ch.  586. 
Sandf.   Ch.   596  ;  laylor  v.  Carpenter,        It  is  not  necessary  that  tlic  defendants 

2  Wood.  &  Min.  8.  should   be    the    manufacturers    of   the 

Where  the  use  by  others  is  with  the  goods.     They  can  be  enjoined  although 

knowledge  of  the  original  owner  of  the  only  commission  merchants,  selling  in 

mark,  his  consent,  if  implied  at  all  in  the  strict  line  of  their  business  :  Ibid. 
the  knowledge  of  such  use,  can  lie  re-         It  is  not  necessary  to  prove  intentional 

voked  at   any   time :   Gillott  v.   Ester-  fraud  on  the  part  of  defendant  to  war- 

brook,  47  Barb.  471.  rant  equitable  relief.     It  is  the  proba- 

In  relation  to  }vhat  constitutes  an  in-  bility  of  deception  which  justifies  the 
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nmedv  by  injunction:  Coffeen  v.  Brun-  cases  npon  the  law  of  trade-marks,  we 
ton,  4  McLean  519;  DaU  v.  Smiihton^  acknowledge  our  indebtedness  to  the 
12  Abb.  Pr.  238.  able  brief  of  S.  S.  Bojd,  counsel  in  the 

In  the   collection  of  the    foregoing    case  to  which  this  note  is  appended. 

A.  M. 


Supreme  Court  of  Pennsylvania, 

HAMMETT  v.  THE  CITY  OF  PHILADELPHIA. 

It  is  settled  in  Pennsylrania  that  the  legislature  may  confer  npon  municipal  ror- 
porations  the  power  to  assess  the  cost  of  local  improvements  upon  the  property 
benefited.  .  • 

But  such  local  assessments  can  only  be  imposed  to  pay  for  local  improvements, 
dearly  conferring  special  benefits  on  the  properties  assessed,  and  to  the  extent  of 
those  benefits.  They  cannot  be  imposed  when  the  improvement  is  either  expressed 
or  appears  to  be  for  general  public  benefit. 

The  paving  of  a  street,  changing  a  road  into  a  street,  and  bringing  the  land 
fronting  on  it  into  the  market  as  building  lots,  is  a  local  improvement,  with 
special  benefits  to  the  land  fronting  on  it,  and  the  cost  of  such  paving  may  be 
assessed  on  the  property  benefited. 

fiot  when  a  street  is  once  opened  and  paved,  and  has  thus  become  a  part  of  the 
pabUc  highways  of  the  city,  the  repaving  of  it,  either  with  a  new  and  different 
paTemcDt,  or  by  repairing  the  old  one,  is  a  part  of  the  general  duty  of  the  curpo- 
ration,  and  cannot  be  paid  for  by  assessments  on  the  adjoining  properties. 

Writ  of  error  to  the  District  Court  of  the  city  of  Philadelphia. 
The  action  was  on  a  municipal  claim  filed  in  the  following  form. 


In  the  District   Court  of  the 
City  and    County  of  Pit  Had tl- 
phia,  of  March  Term  18G8. 
Number  31. 


The  City  of  Philadelphia  to  the  use ' 
of  Charles  £.  Jenkins  and  Jonathan 
Taylor, 

V, 

Barnabas  Hamhett,  owner  or  reputed 
owner. 

The  City  of  Philadelphia,  to  the  use  of  Charles  E.  Jenkins  and  Jonathnn 
Taylor,  files  this  claim  against  Barnabas  Ilammett,  owner  or  reputed  owner, 
of  all  that  certain  lot  or  piece  of  ground,  with  the  buildings  and  improve- 
ments thereon  erected,  situate  at  the  south-west  corner  of  Broad  and  Piiplar 
streets,  for  lOOTi'^^  square  yards  of  Nieolson  pavement,  done  and  laid  in 
front  of  the  premises  above  described,  in  Broad  street,  on  the  27th  day  of 
November  1867,  pursuant  to  the  authority  of  ^'An  Act  supplementary  to 
an  Act  to  incorporate  the  City  of  Philadelphia,  authorizing  the  improve- 
nient  of  Broad  street  in  said  City,"  approved  March  23d  1806,  and  of  "  An 
Ordinance  authorizing  the  paving  of  a  portion  of  Broad  street  with  Nicol- 
wn  Pavement,"  approved  July  5th  1867,  at  the  rate  of  four  dollars  per 
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square  yard,  or  the  sum  of  $4029.04,  and  for  five  per  cent,  on  said  sura,  or 
the  sum  of  $201.45,  as  imposed  by  **A  further  Supplement  to  an  Act 
oonsoUdating  the  City  of  Philadelphia,  et  cetera,  regulating  the  filing  and 
collection  of  Municipal  Claims/'  approved  March  23d  1866 ;  for  which  sum 
of  $4230.49,  with  interest  thereon,  a  lien  is  claimed  against  the  above  de- 
scribed premises,  pursuant  to  divers  statutes  enacted  and  provided. 

James  Lynd,  Solicitor  of  the  City  of  Philadelphia. 

Dayid  W.  Sellers,  Attorney  for  Jenkins  and  Taylor. 
March  26th  1868. 

The  Act  of  March  28d  1866,  Pamph.  L.  299,  in  sect.  1  thus 
enacted : — 

^*  That  the  city  of  Philadelphia  be  and  it  is  hereby  authorized  and  em- 
powered and  required  to  occupy  Broad  street,  in  the  city  of  Philadelphia, 
f(9r  its  entire  length,  as  the  same  is  now  opened  or  may  hereafter  be  opened, 
and  from  curb  to  curb  thereof,  except  as  hereinafter  provided,  for  the  unes 
and  purposes  of  a  public  drive,  carriageway,  street,  or  avenue,  and  to  im- 
prove the  said  street,  or  portions  thereof,  from  time  to  time,  and  in  whole 
or  in  part,  with  such  mode  of  pavement,  paving,  macadamizing,  gravelling, 
or  other  roadway,  as  may,  in  the  judgment  of  the  Select  and  Common 
Councils  of  said  city,  be  best  adapted  to  and  for  the  uses  and  purposes  afore- 
said ;  and  for  that  purpose  the  said  Councils  shall  have,  and  are  hereby 
authorized  to  enact  such  ordinances  or  resolutions,  with  such  conditions  or 
stipulations  as  may  require  the  cost  of  said  improvements  to  be  paid  for  bj 
the  owners  of  property  abutting  upon  said  street." 

Under  the  authority  of  this  a^ct  the  city  of  Philadelphia  con- 
tracted with  the  licensees  of  the  patentee  of  the  Nicolson  pave- 
ment to  pave  a  portion  of  Broad  street  with  that  pavement,  the 
cost  thereof  to  be  paid  by  the  owners.  The  licensees  were 
authorized  to  use  the  name  of  the  city  to  recover  the  cost. 

A  scire  facias  was  issued  upon  the  above  claim,  and  the  owner 
of  the  ground  filed  an  affidavit  of  defence  as  follows : — 

^^  Barnabas  Hammett,  defendant  above  named,  being  duly 
sworn,  deposes  and  says :  That  there  is  a  defence  to  the  plaintiff's 
claim,  as  follows : 

"  Broad  street,  at  the  part  described  in  the  claim,  in  front  of 
the  premises  owned  by  this  deponent,  was,  at  the  time  of  making 
the  contract  for  paving  the  same  by  Jenkins  &  Taylor,  and  of 
doing  the  work  thereunder  for  which  the  claim  is  filed,  well 
paved  with  cobble  stones  in  the  style  universally  adopted  for  years 
past  in  this  city  for  the  best  paved  avenues,  and  such  pavement 
was  then  in  good  order  and  condition,  with  every  probability  of  it 
so  continuing :  it  had  been  laid  by  the  city  and  her  authorized 
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agents,  of  their  own  option,  at  the  time  they  saw  fit,  and  in  such 
mode  and  with  such  material  as  thej  chose  to  select,  irrespective 
of  any  wish  of  the  then  owner  of  the  premises,  and  the  entire 
expenses  thereof  both  of  the  materials  for  the  pavement  and 
the  laying  of  the  same,  were  paid  by  the  then  owner  of  the 
said  real  estate  to  the  city  and  her  agents  at  their  request,  and  in 
obedience  to  the  laws  authorizing  the  pavement  of  the  streets. 
Afterwards  and  while  (as  above  stated)  the  pavement  laid  by  the 
city  at  the  expense  of  the  owner  of  the  premises  was  in  good 
order,  the  city  of  Philadelphia  entered  into  a  contract  with  said 
Jenkins  &  Taylor,  under  which  and  not  otherwise  the  plaintiffs 
did  the  work  for  the  price  of  which  the  said  claim  is  filed  and  this 
suit  is  brought. 

"  Deponent  is  advised  that  the  said  Act  of  Assembly  is  uncon- 
stitutional and  therefore  void,  in  this:  that  it  delegates  to  the 
coancils  of  the  city  power  to  impose  upon  certain  persons  owners 
of  certain  properties  facing  a  public  avenue,  the  entire  burden  of 
a  general  unrestricted  work  to  be  undertaken,  in  the  words  of  the 
preamble,  '/or  the  uses  and  purposes  of  the  public  and  the  bene- 
fits and  advantages  which  will  enure  to  them,'  when  those  proper* 
ties  had  already  been  subjected  to  the  contribution  for  paving 
usual  to  all  other  city  properties." 

The  District  Court,  upon  rule,  entered  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  and  to  that  judgment  this  writ  of 
error  was  taken. 

William  A.  Porter  and  Constant  Guillou,  Esqs.,  for  plaintiff  in 
error,  contended  that  no  case  in  Pennsylvania  had  recognised  any 
power  in  the  legislature  to  r«-pave  at  the  expense  of  the  ground 
which  had  already  borne  the  expense  of  paving. 

WiUtam  McMichael  and  David  W.  Sellers^  Esqs.,  for  defend- 
ants in  error,  contended  that  acts  imposing  the  cost  of  opening 
and  paving  highways,  on  owners  of  ground  fronting  thereon,  are 
within  the  power  of  the  legislature ;  and  cited  most  of  the  cases 
quoted  in  the  opinion  of  the  court,  and  the  dissenting  opinion  of 

RSAD,  J. 

They  further  contended  that  if  there  was  no  constitutional 
limit  on  the  power,  the  whole  subject-matter  was  one  of  public 
poh<3y  for  the  legislature,  and  not  for  the  courts ;  and  that  if  the 
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power  was  conceded,  the  reason  for  its  exercise  was  not  reviewable 
anywliere.  That  in  a  former  case  this  court  had  declined  to 
allow  a  similar  averment  that  municipal  work  was  wholly  for  pub- 
lic uses  to  defeat  the  charge  against  the  individual :  Oity  v.  Trym^ 
11  Casey  401. 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  J. — It  may  be  considered  as  a  point  fully  settled 
and  at  rest  in  this  state,  that  the  legislature  have  the  constitutional 
right  to  confer  upon  municipal  corporations  the  power  of  assessing 
the  cost  of  local  improvements  upon  the  properties  benefited. 
It  is  a  species  of  taxation ;  not  the  taking  of  private  property  by 
virtue  of  eminent  domain.  It  was  decided  in  McMasters  v.  The 
Commonwealthy  3  Watts  292,  that  in  the  opening  of  streets  in  a 
town  or  city,  the  damage  occasioned  to  some  of  the  lots  might  be 
apportioned  and  assessed  upon  others  in  the  neighborhood  improved 
in  value  thereby.  It  is  there  assumed,  as  a  well-settled  principle, 
employing  the  words  of  Chancellor  Walworth  in  Livingston  v. 
New  Yorkj  8  Wend.  85,  that  when  any  particular  couiilty,  district, 
or  neighborhood  is  exclusively  benefited  by  a  public  improvement, 
the  inhabitants  of  that  district  may  be  taxed  for  the  whole  expense 
of  the  improvement  and  in  proportion  to  the  supposed  benefit 
received  by  each.  The  conclusion  seemed  logically  to  follow; 
for,  if  a  county,  district,  or  town  can  be  assessed  for  a  public 
improvement  on  the  ground  that  they  are  particularly  benefited, 
there  can  be  no  constitutional  reason  to  exempt  an  individual  from 
assessment  on  the  same  principle.  It  becomes  a  mere  question  of 
expediency,  of  which  the  legislature  are  the  competent  and  exclu- 
sive judges,  and  not  of  right.  This  doctrine  is  again  asserted  in 
Fenlons  Petition^  7  Barr  178 ;  and  in  the  subsequent  case  of  the 
Extension  of  Hancock  Street^  6  Harris  26,  the  constitutionality 
of  such  an  exercise  of  the  taxing  power  was  declared  to  be  no 
longer  an  open  question. 

On  the  same  principle  the  validity  of  municipal  claims  assessing 
on  the  lots  fronting  upon  streets  their  due  share  of  the  cost  of 
grading,  curbing,  paving,  building  sewers  and  culverts,  and  laying 
water-pipes,  in  proportion  to  their  respective  fronts,  has  been 
repeatedly  recognised,  and  the  liens  for  such  assessments  enforced : 
Pennoek  v.  Hoover^  5  Rawle  291 ;  The  Northern  Liberties  v.  SU 
Johns  Church,  1  Harris  104 ;  The  CUy  v.  Wistar,  11  Casey 427 ; 
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The  CommontceaUh  v.  Woods,  8  Wright  113 ;  Magee  v.  The  Com- 
monweaUhy  10  Id.  358 ;  Wray  v.  The  Mayor,  ^c,  of  Pittsburgh,, 
Id.  265. 

These  cases  all  fall  strictly  within  the  rule  as  originally  enun- 
ciated— local  taxation  for  local  purposes — or,  as  it  has  been  else- 
where expressed,  taxation  on  the  benefits  conferred,  and  not 
beyond  the  extent  of  those  benefits.  There  is,  indeed,  no  clause 
in  the  Constitution  of  Pennsylvania  which  restricts  the  power  of 
taxation  in  the  legislature  as  is  to  be  found  in  the  constitutions  of 
many  of  our  sister  states.  Yet  it  must  be  confessed  that  there 
are  necessary  limits  to  it  in  the  very  nature  of  the  subject.  It  is 
very  clear  that  the  taxing  power  cannot  be  used  in  violation  of 
provisions  in  the  Bill  of  Rights,  everything  in  which  is  "  excepted 
out  of  the  general  powers  of  government,  and  shall  for  ever 
remain  inviolate.''  There  is  no  case  to  be  found  in  this  state,  nor, 
as  I  believe,  after  a  very  thorough  research,  in  any  other — ^with 
limitations  in  the  constitution  or  without  them — ^in  which  it  has 
been  held  that  a  legislature,  by  virtue  merely  of  its  general  powers, 
can  levy,  or  authorize  a  municipality  to  levy,  a  local  tax  for  gene- 
ral purposes.  I  shall  have  a  word  to  say  presently  of  two  or 
three  of  our  cases  which  are  supposed  to  countenance  such  an 
idea.  It  may  be  shown  logically,  and  that  without  difficulty,  that 
such  a  doctrine  lands  us  in  this  absurd  proposition:  That  the 
whole  expenses  of  government,  general  and  local,  may  be  laid 
upon  the  shoulders  of  one  man,  if  one  could  be  found  able  to  bear 
such  a  burden.     A  conclusion  so  monstrous  shows  that  the  pre- 

* 

mises  must  be  wrong.  Such  a  measure  would  not  be  taxation,  but 
confiscation.  That  can  only  be  the  consequence  of  attainder  for 
crime,  and  not  even  then  to  its  full  extent,  for  there  can  be  no  for- 
feiture of  estate  to  the  Commonwealth  except  during  the  life  of 
the  offender.  It  is  well  remarked  by  Chief  Justice  Robertson, 
of  Kentucky,  under  a  constitution  without  restraint  on  the  legis- 
lative power  of  taxation :  ^^  An  exact  equalization  of  the  burden 
of  taxation  is  unattainable  and  Utopian.  But,  still,  there  are 
well-defined  limits  within  which  the  practical  equality  of  the  con- 
stitution may  be  preserved,  and  which,  therefore,  should  be  deemed 
impassable  barriers  to  legislative  power.  *****  q^Jj^ 
legislature,  in  the  plenitude  of  its  taxing  power,  cannot  have  con- 
stitutional authority  to  exact  from  one  citizen,  or  even  one  county, 
the  entire  revenue  of  the  whole  Commonwealth.     Such  an  exac- 
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tion,  by  whatever  name  the  legislature  might  choose  to  call  it^ 
would  not  be  a  tax,  but  would,  undoubtedly,  be  the  taking  of 
private  property  for  public  use,  and  which  could  not  be  done  con- 
stitutionally without  the  consent  of  the  owner  or  owners,  and 
without  retribution  of  the  value  in  money :"  Lexington  v.  McQutl- 
Ian  8  JTeirSy  9  Dana  513.     "A  legislative  act,"  says  Chief  Justice 
Bbasley,  of  New  Jersey,  ^Vauthorizing  the  building  of  a  public 
bridge,  and  directing  the  expenses  to  be  assessed  on  A.,  B.,  and 
C,  such  persons  not  being  in  any  way  peculiarly  benefited  by 
such  structure,  w^ould  not  be  an  act  of  taxation,  but  a  condemna- 
tion of  so  much  of  the  money  of  the  person  designated  to  a  pub- 
lic use:"  The  Tidewater   Co.  r.   Carter,  8  C.  E.   Green  518. 
"The  whole  of  a  public  burden,"  says  Chief  Justice  Black, 
"  cannot  be  thrown  on  a  single  individual  under  pretence  of  tax- 
ing him,  nor  can  one  county  be  taxed  to  pay  the  debt  of  another, 
nor  one  portion  of  the  state  to  pay  the  debts  of  the  whole  state. 
These  things  are  not  excepted  from  the  powers  of  the  legislature, 
because  they  did  not  pass  to  the  Assembly  by  the  general  grant  of 
legislative  power.     A  prohibition  was  not  necessary.     An  Act  of 
Assembly  commanding  or  authorizing  them  to  be  done,  would  not 
be  a  law,  but  an  attempt  to  pronounce  a  judicial  sentence,  order, 
or  decree:"  Sharpless  v.  The  Mayor  of  Philadelphia ,  9  Harris 
168.     It  is  said  that  the  line  of  distinction  between  the  right  of 
taxation  and  the  right  of  eminent  domain  is  clear  and  well  defined. 
Taxation  exacts  money  or  services  from  individuals,  as  and  for 
their  respective  shares  of  contribution   to  any  public   burden. 
Private  property,  taken  for  public  use  by  right  of  eminent  domain, 
is  taken  not  as  the  owner's  share  or  contribution  to  a  public  bur- 
then, but  as  so  much  beyond  his  share :   The  People  ex  rel.  Griffin 
v.  Brooklyn,  4  Comst.  419.     It  has  been  said  by  Judge  Field, 
of  California,  now  on  the  bench  of  the  Supreme  Court  of  the 
United  States,  that  "  money  is  not  that  species  of  property  which 
the  sovereign  authority  can  authorize  to  be  taken  in  the  exercise 
of  its  right  of  eminent  domain.     That  right  can  be  exercised  only 
with  reference  to  other  property  than  money,  for  the  property 
taken  is  to  be  the  subject  of  compensation  in  money  itself;  and 
the  general  doctrine  of  the  authorities  of  the  present  day  is,  that 
the  compensation  must  be  made,  or  a  fund  provided  for  it,  in 
advance:"  JSwrn^tt  v.  Sacramento,  12  California  76.     I  am  not 
able,  and  do  not  feel  disposed,  to  enter  the  lists  upon  such  a  ques- 
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tion,  but  it  does  seem  to  me  that  there  may  be  occasions  in  which 
money  may  be  taken  by  the  state  in  the  exercise  of  its  transcen- 
dental right  of  eminent  domain.  Such  would  be  the  case  of  a 
pressing  and  immediate  necessity ;  as  in  the  event  of  invasion  by 
a  public  enemy,  or  some  great  calamity,  as  famine  or  pestilence, 
contributions  could  be  levied  on  banks,  corporations,  or  indi- 
viduals. The  obligation  of  compensation  is  not  immediate.  It  is 
required  only  that  provision  should  be  made  for  compensation  in 
the  future.  Judge  Rugoles  confines  the  right  to  exact  money 
by  virtue  of  the  eminent  domain,  to  the  case  where  it  is  for  the 
use  of  the  state  at  large  in  time  of  war:  The  People  ex  reh 
Oriffin  V.  Brooklyn^  4  Comst.  419.  I  cannot  see  that  there  is 
any  such  necessary  limitation.  The  public  necessity  which  gives 
rise  to  it,  prevents  its  being  restrained  by  any  limitations  as  to 
either  subject  or  occasion.  In  truth  it  matters  not  whether  an 
assessment  upon  an  individual  or  a  class  of  individuals  for  a  gene- 
ral, and  not  a  mere  local  purpose,  be  regarded  as  an  act  of  con- 
fiscation— a  judicial  sentence  or  rescript,  or  a  taking  of  private 
property  for  public  use  without  compensation — in  any  aspect,  it 
transcends  the  power  of  the  legislature,  and  is  void.  I  regard  it 
as  a  forced  contribution.  If  the  sovereign  breaks  open  the  strong- 
box of  an  individual  or  corporation  and  takes  out  money,  or,  if 
not  being  paid  on  demand,  he  seizes  and  sells  the  lands  or  goods 
of  the  subject,  it  looks  to  me  very  much  like  a  direct  taking  of 
private  property  for  public  use.  It  certainly  cannot  alter  the 
case  to  call  it  taxation.  Whenever  a  local  assessment  upon  an 
individual  is  not  grounded  upon,  and  measured  by,  the  extent  of 
his  particular  benefit,  it  is,  pro  tantOj  a  taking  of  his  private  pro- 
perty for  public  use  without  any  provision  for  compensation. 
That  clause  in  the  Declaration  of  Rights  is,  indeed,  the  sheet- 
anchor  of  private  property,  the  security  of  which  against  the 
government,  as  well  as  all  others,  is  intended  in  the  l!st  section 
of  the  9th  article :  "  All  men  have  certain  inherent  and  indefea- 
sible rights,  among  which  are  those  of  enjoying  and  defending  life 
and  liberty,  of  acquiring,  possessing,  and  protecting-  property  and 
reputation,  and  of  pursuing  their  own  happinessJ'  The  dollar 
which  a  poor  man  has  earned  by  the  sweat  of  hia  brow — the  for- 
tune which  a  rich  man  has  inherited  from  his  ancestors — stand  on 
the  same  rock,  and  are  surrounded  and  protected  by  the  same  bar- 
rier.   Invested  for  comfort  and  assurance  against  want  in  sickness 
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or  old  age,  or  cherished  as  a  provision  for  widow  or  orphan  after 
he  has  gone,  it  is  a  right  which  it  is  despotism  to  take  from  him, 
except  for  the  necessary  purposes  of  government  by  equal  and 
just  taxati6n.  It  is  none  the  less  so  if  it  be  the  act  of  the  hydrj^ 
headed  monster,  a  numerical  majority,  or  that  of  a  single  autocrat. 
It  is  the  solemn  duty  of  the  judiciary,  under  our  Constitution,  to 
guard  and  protect  this  right  of  property,  as  well  from  indirect 
attacks  under  any  specious  pretext,  as  from  open  and  palpable 
invasion.  "  There  being,"  says  Chief  Justice  Marshall,  of  Ken- 
tucky, "no  express  constitutional  declaration  or  prohibition 
directly  applicable  to  the  powers  or  subject  of  taxation,  and  none 
which,  in  terms,  secures  equality  or  uniformity  in  the  distribution 
of  public  burthens,  either  general  or  local,  there  is  no  clause  to 
which  the  citizen  can,  with  certainty,  appeal  for  protection  against 
an  oppressive  and  ruinous  discrimination,  under  color  of  the  taxing 
power,  unless  it  be  that  which  prohibits  the  taking  of  private  pro- 
perty for  public  use  without  compensation.  *  *  *  *  This  is 
the  great  conservative  principle  of  the  Constitution,  by  which  the 
rights  of  private  property  are  to  be  preserved  from  violation  under 
public  authority;  and  we  should  feel  bound  to  give  it,  as  has 
heretofore  been  done,  a  liberal  construction  for  the  attainment  of 
so  important  and  valuable  an  object:*'  Cheany  v.  JTotmerj  9  B. 
Monroe  341.  • 

It  may  be  said  that  Sharpless  v.  The  Mayor  of  Philadelphia,  9 
Harris  147,  and  Kirby  v.  Shato^  7  Id.  258,  are  irreconcilable  with 
the  reasoning  employed  in  this  opinion.  As  to  the  first  of  these 
cases  it  is  now  practically  unimportant,  because  it  has  been  in 
effect  reversed  by  the  7th  section  of  the  1st  amendment  of  the 
Constitution  of  1857.  It  has  been  seen  that  it  recognises  that 
there  are  limits  to  the  taxing  power  such  as  are  here  contended 
for;  and  the  only  doubt  can  be  whether  the  rule  was  rightly 
applied.  As  to  Kirhy  v.  ShaWj  although  a  case  on  the  very  verge 
of  the  principle  which  is  established — local  taxation  for  local  pur- 
poses— and  there  are  some  generalizations  in  the  judgment  as 
pronounced  by  Chief  Justice  Gibson  by  far  too  broad,  yet  ulti- 
mately it  is  put  on  the  ground  of  peculiar  benefit.  *'  The  advan- 
tages of  a  county  town,**  says  he,  "are  too  well  appreciated  not 
to  make  every  village  use  all  its  exertions  to  have  a  court-house 
provided  for  its  benefit  and  convenience.  Without  a  court-house 
to  replace  the  burnt  one,  Towanda  could  not  have  remained  the 
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seat  of  justice;  and  .as  its  inhabitants  profited  by,  not  only  the 
disbursements  of  the  tax  among  them,  but  a  permanent  increase 
of  their  business  and  an  appreciation  of  their  property,  they  were 
morally  bound  to  contribution.  It  was  for  the  legislature  to  fix 
the  proportion,  and  we  have  neither  a  right  nor  a  disposition  to 
question  their  justice."  Here,  too,  the  only  real  question  wotild 
seem  to  be  as  to  the  application  of  the  principle.  Kirhy  v.  Shaw 
has  been  'since  followed  by  this  court  in  the  case  of  the  South 
Street  Bridge,  The  City  of  Philadelphia  v.  Field  et  al.  (July  2d 
1868),  a  judgment  in  which  the  Chief  Justice  and  myself  were 
unable  to  concur. 

Assessments  on  property  peculiarly  benefited  by  local  improve- 
ments, and  in  consideration  of  such  benefit,  are  constitutional — 
thus  far  have  the  judicial  decisions  in  this  and  other  states  gone, 
and  no  further.  A  few  only  of  the  leading  cases  need  be  cited. 
/«  the  Matter  of  Canal  Street^  11  Wend.  155;  Hill  v.  Eigdon^  5 
Ohio  (N.  S.)  243 ;  Stryker  v.  Kelly,  7  Hill  9,  23 ;  s.  c,  2  Denio 
323 ;  Goddardy  Petitioner,  16  Pick.  504 ;  Lowell  v.  Headley,  8 
Metcalf  180 ;  Garrett  v.  City  of  St,  Louis,  55  Missouri  505 ; 
Anderson  v.  Kern,  Draining,  14  Indiana  199 ;  Sanborn  v.  Rice 
County,  9  Minn.  273 ;  Weeks  v.  CUy  of  Milwaukee,  10  Wise.  242 ; 
Creighton  v.  Mancon,  27  Cal.  613 ;  Tide  Water  Co.  v.  Coster,  3 
C.  E.  Green  54,  518.  Undoubtedly,  the  power  of  taxation  is  not 
to  be  rigidly  scanned.  Every  presumption  is  to  be  made  in  its 
favor.  If  the  case  is  within  the  principle,  the  proportion  of  con- 
tribation  and  other  details  are  within  the  discretion  of  the  taxing 
power.  We  may  say  with  Judge  Peck  of  Ohio :  "  It  is  quite 
true  that  the  right  to  impose  such  special  taxes  is  based  upon  a 
presumed  equivalent,  but  it  by  no  means  follows  that  there  must 
be  in  fact  such  full  equivalent  in  every  instance,  or  that  its  absence 
will  render  the  assessment  invalid.  The  rule  of  apportionmer.t, 
whether  by  the  front  foot  or  a  percentage  upon  the  assessed  valua- 
tion, must  be  uniform,  affecting  all  the  owners  and  all  the  property 
abutting  on  the  street  alike  :'*  Northern  Indiana  Railroad  Co.  v. 
Oonnelly,  10  Ohio  (N.  S.)  159,  Or,  as  in  our  own  case  of  Com- 
monwealth V,  Woods,  8  Wright  113,  where  it  was  held,  in  an 
instance  unquestionably  within  the  general  principle,  that  th'e 
assessment  when  made  in  pursuance  of  law  is  final  and  conclu- 
sive, and  cannot  again  be  reviewed  by  any  other  tribunal.  On 
the  examination  of  the  cases  I  have  found  two  in  which  it  was « 
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attempted,  though  fortunately  without  success,  to  make  the  owners 
personally  liable  for  assessments  beyond  the  value  of  their  lots, 
cases  which  show  how  dangerous  and  liable  to  abuse  is  this  power 
of  special  taxation  with  all  the  guards  which  can  be  thrown 
around  it.  In  the  Matter  of  Canal  Street^  11  Wend.  155,  the 
court  say :  '^  In  this  case  it  is  assumed  and  not  contradicted  that 
many  individuals  will  be  ruined  if  compelled  to  pay  the  assess- 
ments for  which  they  are  liable."  In  Oreighton  v.  Manson^  27 
California  613,  the  lot  in  question,  before  the  grading  of  the 
street,  for  which  the  assessment  was  claimed,  was  appraised  for 
revenue  purposes  at  $1400.  It  was  rendered  worthless  by  the 
grading ;  yet  the  attempt  was  made  to  make  the  owners  personally 
liable  for  its  assessment,  which  was  $1989.54. 

It  remains  to  apply  these  principles  to  the  case  presented  to  us 
upon  this  record.  The  original  paving  of  a  street  brings  the  pro- 
perty bounding  upon  it  into  the  market  "as  building  lots.  Before 
that,  it  is  a  road,  not  a  street.  It  is,  therefore,  a  local  improve- 
ment, with  benefits  almost  exclusively  peculiar  to  the  adjoining 
properties.  Such  a  case  is  clearly  within  the  principle  of  assess- 
ing the  cost  on  the  lots  lying  upon  it.  Perhaps  no  fairer  rule  can 
be  adopted  than  the  proportion  of  feet  front,  although  there  must 
be  some  inequalities  if  the  lots  differ  in  situation  and  depth. 
Appraising  their  market  values,  and  fixing  the  proportion  accord- 
ing to  these,  is  a  plan  open  to  favoritism  or  corruption,  and  other 
objections.  No  system  of  taxation  which  the  wit  of  man  ever 
devised  has  been  found  perfectly  equal.  But  when  a  street  is 
once  opened  and  paved,  thus  assimilated  with  the  rest  of  the  city 
and  made  a  part  of  it,  all  the  particular  benefits  to  the  locality 
derived  from  the  improvements  have  been  received  and  enjoyed. 
Repairing  streets  is  as  much  a  part  of  the  ordinary  duties  of  the 
municipality — for  the  general  good — as  cleaning,  watching,  and 
lighting.  It  would  lead  to  monstrous  injustice  and  inequahty 
should  such  general  expenses  be  provided  for  by  local  assess- 
ments. 

This  case  indeed  is  still  clearer  than  that  which  I  have  put  of  » 
simple  repairing.  Broad  street,  in  front  of  the  lot  of  the  plain- 
tiff in  error,  was  paved  only  a  few  years  ago  in  the  ordinary  vay 
in  which  all  the  other  streets  of  the  city  have  been  paved — with 
cobble-stones — and  whatever  advantage  there  was  in  his  owning 
property  on  so  vide  and  handsome  a  street  was  paid  for  by  him  in 
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the  increased  cost  assessed  upon  Iiim  for  the  paving.  Without 
any  pretence  that  it  has  been  worn  out  and  required  to  b'e  replaced 
hy  another,  it  was  torn  up,  and  a  new  and  very  expensive  wooden 
pavement  substituted.  The  plaintiff  in  error  did  not  remain 
silent.  lie  protested  and  remonstrated,  and  filed  a  bill  in  equity 
to  restrain  the  work  before  it  began.  The  city  and  their  con- 
tractors can  plead  no  equity  against  him.  It  is  said  that  it  was 
all  for  his  interest.  But  whether  he  was  mistaken  or  not  as  to  his 
own  interest,  he  was  the  judge  of  that,  not  this  court.  The  case 
is  not  to  be  decided  upon  any  particular  results  in  this  instance, 
but  on  general  principles  which  can  work  with  safety  and  advan- 
tage to  the  public  in  all  other  cases.  Mr.  Ilammett  may  have 
been  specially  benefited ;  though  we  have  no  evidence  of  that  on 
this  record,  and  we  have  no  right  to  consider  evidence  derived 
from  any  other  source,  but  the  next  experiment  may  be  unsuccess- 
ful and  ruinous.  It  was  well  said  by  the  court  in  The  People  ex 
rel  Post  V.  Brooklytij  6  Barb.  209:  "If  it  be  true  that  certain 
individuals  are  so  greatly  benefited,  they  will  be  quite  as  apt  to 
discover  where  their  interests  lie  as  the  Common  Council ;  and  if 
their  lands  are  to  be  so  much  enhanced  in  value,  they  will,  by 
their  contributions,  enable  the  authorities  to  perform  the  work  at 
a  very  trifling  expense  to  the  city  at  large."  The  object  of  this 
improvement  is  not  to  bring  or  keep  Broad  street  as  all  the  other 
streets  within  the  built-up  portions  of  the  city  are  kept,  for  the 
advantage  and  comfort  of  those  who  live  upon  it,  and  for  ordinary 
business  and  travel,  but  to  make  a  great  public  drive — a  pleasure- 
ground — along  which  elegant  equipages  may  disport  of  an  after- 
noon. We  need  look  no  further  than  the  preamble  of  the  apt 
authorizing  the  improvement  of  Broad  street,  passed  March  23d 
1866,  Pamph.  L.  299,  for  evidence  that  it  is  for  the  general  pub- 
lic good,  not  for  mere  peculiar  local  benefit.  It  states  it  to  be 
''  for  the  uses  and  purposes  of  the  public,  and  the  benefits  and 
advantages  which  will  enure  to  them  by  making  and  for  ever  main- 
taining Broad  street,  in  the  city  of  Philadelphia,  for  its  entire 
length  as  the  same  is  now  opened,  or  may  hereafter  be  opened,  the 
principal  avenue  of  the  said  city."  Thus  we  have  special  taxa- 
tion authorized  for  an  object,  avowed  on  the  face  of  the-  act  to  be 
general  and  not  local,  which  relieves  the  case  of  all  difficulty  as  to 
the  fact.  We  have  only  to  advance  the  project  a  few  steps  fur- 
ther to  see  how  preposterous  is  the  idea  of  paying  for  such  an 
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improvement  by  assessments.  In  the  natural  course  of  things,  we 
may  expect  that  it  will  be  proposed  to  adorn  this  principal  avenue 
with  monuments,  statuary,  and  fountains.  Will  their  cost  be  pro- 
vided for  in  the  same  way  ?  How  much  does  this  plan  differ  from 
a  proposition  to  erect  new  public  buildings  on  Independence 
Square,  and  assess  the  cost  on  the  lots  situated  on  the  neighboring 
streets  ?  On  the  same  principle,  lots  on  the  public  squares  could 
be  assessed  to  pay  for  any  new  project  to  beautify  and  adorn 
them,  no  matter  how  great  the  expense.  It  might  be  argued  with 
equal  plausibility  that  their  value  was  increased  by  the  improve- 
ment. We  must  say  at  some  time  to  this  tide  of  special  taxation, 
Thus  far  shalt  thou  go,  and  no  further.  To  our  own  decisions,  as 
far  as  they  have  gone,  we  mean  to  adhere,  but  we  are  now  asked 
to  take  a  step  much  in  advance  of  them.  This  we  would  not  be 
justified,  by  the  principles  of  the  Constitution,  in  doing. 

Local  assessments  can  only  be  constitutional  when  imposed  to 
pay  for  local  improvements,  clearly  conferring  special  benefits  on 
the  properties  assessed,  and  to  the  extent  of  those  benefits. 
They  cannot  be  so  imposed  when  the  improvement  is  either  ex- 
pressed or  appears  to  be  for  general  public  benefit. 

There  have  been  several  other  points  raised  and  discussed  on 
this  record,  but  we  are  not  obliged  to  consider  them  ;  and  as  the 
conclusion  at  which  we  have  arrived  that  the  Act  of  Assembly  of 
March  23d  1866,  so  far  as  it  authorizes  the  councils  of  the  city 
of  Philadelphia  "  to  enact  such  ordinances  gr  resolutions  with  such 
conditions  or  stipulations  as  may  require  the  cost  of  said  improve- 
ments to  be  paid  for  by  the  owners  of  property  abutting  on  said 
street,"  is  unconstitutional  and  void,  disposes  of  the  whole  case, 
it  is  unnecessary  to  discuss  any  other. 

Judgment  reversed. 

Read,  J.,  dissented.* 


J  We  rcjrrct  that  its  Icnf^th  prevents  our  printing  the  elaborate  and  able  dis- 
senting opinion  of  Read,  J.,  containing  a  very  full  and  learned  review  of  the 
subject  of  legislative  power  over  local  assessments  both  in  England  and  in  Penn- 
sylvania as  a  colony  and  as  a  state. 
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United  States  Circuit  Court,     District  of  Virginia, 

MATTER  OF  J.  D.  ALEXANDER,  A  BANKRUPT. 

The  appellate  jnrisdictioD,  properly  so  called,  of  the  Clrcait  Court  in  bank- 
ruptcy matters  is  limited  to  controversies  between  assignees  and  the  claimants 
of  adverse  interests,  and  between  assignees  and  creditor-claimants  respecting  the 
sllowance  of  claims. 

The  supervisory  jurisdiction  of  the  Circuit  Court  includes  all  decisions  of  the 
District  Court,  or  the  district  judge  at  chambers,  which  cannot  be  reviewed  by 
appeal  or  writ  of  error  under  the  appellate  jurisdiction  given  by  the  8th  section. 

An  appeal  must  be  taken  in  the  time  and  manner  prescribed  by  the  act.  The 
regulations  as  to  appeals  are  regulations  of  jurisdiction,  and  cannot  be  enlarged 
or  restricted  by  the  Circuit  or  District  Courts. 

This  was  a  petition  by  B.  C.  Bagley  and  John  Alexander  for 
the  revision  of'  an  order  of  the  District  Court.  It  appeared  that 
among  the  assets  of  the  bankrupt  was  a  tract  of  land,  encumbered 
by  a  deed  of  trust,  executed  by  him  on  the  24th  of  December 
1864,  in  favor  of  William  D.  Miller,  to  secure  the  payment  of 
three  bonds,  each  for  $17,000,  payable  in  four,  eight,  and  twelve 
years  from  date  respectively ;  that  the  petitioner  Alexander  was 
tenant  of  the  tract  under  the  assignees,  claiming  a  term,  which 
would  not  expire  until  January  1st  1870 ;  and  that  the  petitioner 
Bagley  held  a  judgment  which  was  a  lien  on  the  real  estate  of  the 
bankrupt,  and  was  claimed  to  be  the  next  lien  after  the  deed 
of  trust. 

On  the  16th  of  March  1869,  the  District  Court  made  two 
orders,  one  directing  the  assignees  to  sell  the  land,  and  the  other 
directing  that  Miller  might  become  the  purchaser,  and  that  the 
assignees  should  receive  the  amount  of  his  bid  in  the  trust  bonds 
at  par.  The  petitioners,  as  soon  as  these  orders  came  to  their 
knowledge,  prayed  an  appeal  in  the  name  and  with  the  approval 
of  the  assignees,  and  immediately  notified  Miller  and  the  clerk 
of  the  District  Court  of  their  appeal. 

The  time  for  filing  the  bond  on  appeal  was  extended,  by  the 
order  of  the  district  judge,  until  the  18th  of  April,  and  on  the 
14th  an  order  was  passed  showing  that  the  assignees  had  filed 
their  bond  in  the  penalty  of  $10,000.  On  the  6th  of  May  the 
assignees  informed  the  counsel  for  the  petitioners  that  they  would 
not  allow  the  use  of  their  names  in  the  prosecution  of  this  appeal. 

The  petitioners  therefore  asked,  in  consideration  of  the  sur- 
prise occasioned  to  them  by  this  information,  and  also  upon  the 
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ground  that  an  appeal  from  the  order  of  the  district  judge  in  such 
a  ease  as  that  before  him  was  not  allowed  by  the  act,  that  the  court 
would  give  them  leave  to  file  their  petition  new  presented  and 
grant  them  appropriate  relief. 

Bradley  T.  JohuBon^  for  petitioners. 

Chandler  fiTiA.  C.  Dabnet/,  for  respondents. 

Chase,  C.  J. — The  petition  invokes  the  exercise  of  the  juris- 
diction of  superintendence,  conferred  upon  the  Circuit  Courts  by 
the  2d  section  of  the  Bankrupt  Act,  which  provides  that  "  the 
several  Circuit  Courts  within  and  for  the  districts  where  the  pro- 
ceedings in  bankruptcy  shall  be  pending  shall  have  a  general 
superintendence  and  jurisdiction  of  all  cases  and  questions  arising 
under  this  act ;  and,  except  when  special  provision  is  otherwise 
made,  may,  upon  bill,  petition,  or  other  proper  process  of  any 
party  aggrieved,  hear  and  determine  the  case  as  a  court  of  equity.*' 

In  the  consideration  of  this  petition  it  becomes  necessary  to 
ascertain,  if  possible,  the  nature  and  extent  of  the  jurisdictioa 
thus  conferred. 

It  is  clear  that  it  must  be  exercised  over  proceedings  in  bank- 
ruptcy already  pending  in  the  District  Court,  and  it  seems  to  be 
a  reasonable  interpretation  that  it  does  not  extend  to  decisions 
of  the  District  Court  from  which  appeals  may  be  taken. 

By  the  8th  section,  appellate  jurisdiction  of  such  decisions  was 
conferred  upon  the  Circuit  Court  in  four  classes  of  cases:  1st. 
By  appeal  in  cases  in  equity  decided  in  the  District  Court  under 
the  jurisdiction  created  by  the  act ;  2d.  By  writs  of  ferror  in  cases 
at  law  decided  in  the  exercise  of  that  jurisdiction  ;  3d.  By  appeal 
from  decisions  rejecting  wholly  or  in  part  the  claims  of  supposed 
creditors;  and  4th.  By  appeal  from  decisions  allowing  suck 
claims. 

In  the  first  two  classes  of  cases  the  appeal  or  writ  of  error  is 
given  to  the  unsuccessful  party  to  the  suit,  whether  in  equity  or 
at  law ;  in  the  third  class  it  is  given  to  the  dissatisfied  creditor; 
in  the  fourth  to  the  dissatisfied  assignee. 

The  suits  belonging  to  the  first  two  classes  of  cases  seem  to  be 
those  of  which  concurrent  jurisdiction  is  given  to  the  Circuit  and 
District  Courts  by  the  8  th  section;  for  no  jurisdiction  of  cases  at 
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law  or  in  equity  relating  to  the  estate,  rights,  or  liabilities  of  the 
bankrupt  is  expressly  given  to  the  District  Court  elsewhere  than 
m  the  3d  clause  of  the  2d  section ;  though  this  jurisdiction  may 
De  well  enough  held  to  be  included  in  the  general  grant  of  the 
Ist  section. 

If  this  view  is  correct,  and  the  jurisdiction  of  the  District 
Court  under  the  act,  spoken  of  in  the  8th  section,  is  the  juris- 
diction defined  by  the  3d  clause  of  the  2d,  the  appellate  jurisdic- 
tion by. appeal  and  writ  of  error  from  decisions  in  the  exercise 
of  that  jurisdiction  must  be  regarded  as  limited  to  suits  at  law  or 
in  equity,  by  assignees  against  persons  claiming  adverse  interests, 
or  by  such  persons  against  assignees. 

From  these  premises  the  necessary  deduction  is  that  the  appel- 
late jurisdiction,  strictly  so  called,  conferred  upon  the  Circuit 
Courts,  is  limited  to  these  controversies  between  assignees  and 
the  claimants  of  adverse  interests,  and  to  controversies  between 
assignees  and  creditor-claimants  touching  the  allowance  of  claims. 

But  there  must  be,  obviously,  numerous  decisions  by  District 
Courts  and  district  judges  sitting  at  chambers  which  are  not 
included  in  either  of  these  categories. 

The  order  complained  of  in  the  petition  is  an  example.  It  is 
not  a  decree  in  equity ;  nor  a  judgment  at  law ;  nor  a  rejection 
of  claim  in  whole  or  in  part ;  nor  an  allowance  of  a  claim. 

From  this  order,  then,  it  is  clear  no  appeal  could  be  taken. 

On  this  point  there  seems  to  have  been  a  misapprehension  both 
of  counsel  and  of  the  district  judge ;  for  an  appeal  was  allowed, 
though  not  in  time ;  and,  afterwards,  the  time  for  filing  the  appeal 
bond  was  extended.  Of  this  not  ling  more  need  be  said  now  than 
that  the  right  of  appeal,  as  given  by  the  statute,  can  neither  be 
enlarged  nor  restricted  by  the  District  or  the  Circuit  Court.  The 
regulation  of  appeals  is  a  regulation  of  jurisdiction.  The  Circuit 
Court  has  no  jurisdiction  of  any  appeal  in  any  case  under  the 
Bankrupt  Act  from  the  District  Court,  unless  it  is  claimed,  and 
bond  is  filed  at  the  time  it  is  claimed,  and  notice  of  it  given,  as 
required  by  the  8th  section  of  the  act,  within  ten  days  after  the 
entry  of  the  decree  or  decision  appealed  from ;  or  unless  it  is 
entered  at  the  term  of  the  Circuit  Court  first  held  within  and  for 
the  proper  district  next  after  the  expiration  of  the  ten  days  from 
the  time  it  was  claimed. 

This  is  mentioned  here  only  to  correct  the  misapprehension 
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which  seems  to  prevail  concerning  the  jurisdiction  of  this  court 
upon  appeals. 

*  Returning,  then,  to  the  order  mentioned  in  the  petition,  and 
finding  it,  as  already  stated,  to  be  one  from  which  no  appeal  can 
be  taken,  the  conclusion  is  inevitable  that  it  is  one  which  may  be 
reviewed  in  the  exercise  of  the  power  of  general  superintendence, 
or  that  it  cannot  be  reviewed  at  all. 

It  may  be  said  that  the  superintending  jurisdiction  does^  not 
extend  to  decisions  of  the  District  Court,  or  of  the  district 
judge  at  chambers ;  and  certainly  if  it  does  not  extend  to  both, 
it  extends  to  neither;  for  the  1st  section  of  the  act  gives  the 
same  jurisdiction  to  the  district  judge  at  chambers  as  to  the  Dis- 
trict Court.  This  construction  would  limit  the  revisory  jurisdic- 
tion of  the  Circuit  Court  to  that  given  in  the  8th  section. 

But  it  is  plain  that  this  construction  is  not  the  correct  one.  It 
would  indeed  nullify  the  operation  of  the  most  important  clause 
of  the  2d  section,  for  it  would  limit  the  superintending  jurisdic- 
tion to  the  proceedings  of  assignees  and  registers;  and  these 
seem  to  be  already  placed  by  the  1st  clause  under  the  supervision 
of  the  District  Court. 

The  better,  and  indeed,  as  it  seems  to  me,  the  only  construction 
which  gives  due  effect  to  all  parts  of  the  act  relating  to  revisory 
jurisdiction,  seems  to  be  that  which  on  the  one  hand  excludes 
from  the  category  of  general  superintendence  and  jurisdiction 
of  the  Circuit  Court  the  appellate  jurisdiction  defined  by  the  8th 
section ;  and,  on  the  other,  brings  within  that  category  all  de- 
cisions of  the  District  Court,  or  the  district  judge  at  chambers, 
which  cannot  be  reviewed  upon  appeal  or  writ  of  error  under  the 
provisions  of  that  section. 

The  exercise  of  this  general  jurisdiction  is  not  placed  by  the  act 
under  specific  regulations  and  restrictions,  like  the  proceeding  by 
appeal  or  writ  of  error.  It  was  doubtless  thought  most  advisable 
to  leave  its  regulation  to  the  discretion  of  the  court  and  to  the 
rules  to  be  prescribed  by  the  Supreme  Court.  As  yet,  the  Su- 
preme Court  has  prescribed  no  rule  concerning  it ;  nor  has  this 
court. 

In  the  case  before  us  its  exercise  must  depend  on  the  sound 
discretion  of  this  tribunal.  Unreasonable  delay  in  invoking  the 
superintending  jurisdiction  should  certainly  not  be  allowed.    Nor, 
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on  the  other  hand,  should  such  excessive  rigor  be  exercised  that 
the  ends  of  justice  will  probably  be  defeated. 

Leave  is  given  to  file  the  petition,  and  other  questions  are 
reserved  until  the  coming  in  of  affidavits ;  and  in  the  mean  time 
let  further  proceedings  under  the  order  of  the  District  Court  be 
suspended. 


United  States  Circuit  Court.     Southern  District  of  Ohio. 

WILLIAM  n.  LANGLEY  v,  LEMUEL  PERRY. 

The  Circuit  Court  under  the  2d  section  of  the  Bankrupt  Act  has  jnrisdic* 
tion  to  revise  the  rulings  and  judgment  of  the  District  Court  in  proceedings  in  bank- 
ruptcy upon  bill  filed. 

A  general  assignment  of  all  a  debtor's  property  for  the  benefit  of  his  creditors, 
is  Dot  necessarily  a  conveyance  with  intent  to  delay,  defraud,  or  hinder  creditors. 
.  And  where  such  an  assignment  is  made  with  intent  to  secure  an  equal  distribution 
of  all  the  debtor's  property  among  all  his  creditors,  it  is  not  necessarily  a  con- 
reyance  of  property  with  intent  to  defeat  or  delay  the  operation  of  the  Bankrupt 
Act. 

To  make  such  an  assignment  an  act  of  bankruptcy,  it  must  be  made  with  intent 
to  delay,  defraud,  or  hinder  creditors  within  the  meaning  of  the  statute  of  13 
Elisabeth,  or  with  intent  to  defeat  or  delay  the  operation  of  the  Bankrupt  Act. 

This  was  a  bill  in  equity,  filed  by  Langley  against  Perry,  to 
revise  and  reverse  an  adjudication  of  bankruptcy,  by  the  District 
Court,  on  the  petition  of  Perry  against  Langley.  The  bill  set 
out  the  proceedings  in  the  District  Court.  At  the  hearing  it  was 
agreed  by  counsel,  with  the  assent  of  the  court,  that  the  com- 
plainant should  amend  his  bill  by  making  copies  of  all  the  pro- 
ceedings in  the  District  Court,  including  a  bill  of  exceptions 
embodying  all  the  testimony,  &c.,  part  of  the  bill,  to  the  end  that 
the  whole  case  of  Perry  v,  Langley,  in  the  District  Court,  from 
the  filing  of  the  petition,  should  be  before  the  Circuit  Court ;  and 
thereupon  the  bill  was  so  amended.  The  defendant.  Perry, 
demurred. 

Langley  was  a  resident  of  Gallia  county,  Ohio.  Among  other 
creditors,  he  owed  Perry,  who  brought  suit  against  him,  and 
recovered  a  judgment  at  a  term  of  the  court  commencing  on  May 
27th  1867. 

On  the  25th  of  May  1867,  Langley,  being  insolvent,  made  a 
general  assignment  of  all  his  property,  in  trust  for  all  his  ere- 
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ditors.  The  assignees  accepted  the  trust,  and,  on  the  25th  of  May 
1867,  filed  the  deed  in  the  Probate  Court  of  Gallia  county,  under 
the  statutes  of  Ohio,  and  proceeded  to  administer  the  trust. 

On  the  17th  of  July  1867,  Perry  filed  a  petition  against  Lang- 
ley  in  the  District  Court,  setting  forth  the  assignment,  and  claim- 
ing that  it  was  made  with  intent  to.  hinder  and  delay  him  in  the 
collection  of  his  debt ;  and  also  with  intent,  by  such  disposition, 
to  defeat  and  delay  the  operation  of  the  Bankrupt  Act,  and  was, 
therefore,  an  act  of  bankruptcy.  Langley  answered,  denying  the 
intent  charged.  Perry  proceeded  to  take  testimony,  and  it  is  set 
forth  in  the  bill  of  exceptions.  Langley  offered  no  testimony, 
and  the  case  was  heard  upon  the  testimony  offered  by  Perry  only. 
The  District  Court  held  the  assignment  an  act  of  bankruptcy,  and 
declared  Langley  a  bankrupt.  The  opinion  of  the  judge  is 
reported  in  7  Am.  Law  Reg.  (N.  S.)  429. 

This  bill  was  filed  to  reverse  that  judgment. 

C.  B.  Coffin^  for  Langley. 
Nash  ^  Lincoln^  for  Perry. 

SwAYNE,  Circuit  J.,  held* : — 

1.  That  the  Circuit  Court,  under  the  2d  section  of  the  Bank- 
rupt Act,  had  jurisdiction  in  this  manner  to  revise  and  correct 
and  reverse  the  rulings  and  judgment  of  the  District  Court  in  pro- 
ceedings in  bankruptcy. 

2.  That  where  a  creditor  is  about  to  recover  a  judgment  against 
his  debtor  in  Ohio,  and  the  debtor  makes  a  general  assignment  of 
all  his  property,  for  the  benefit  of  all  his  creditors,  before  the 
judgment  is  rendered,  such  conveyance  is  not  necessarily  a  con- 
veyance with  intent  to  delay,  defraud,  or  hinder  creditors. 

3.  And  where  sUch  an  assignment  is  made  under  like  circum- 
stances, with  intent  to  secure  an  equal  distribution  of  all  the 
debtor's  property  among  all  his  creditor©,  it  is  not  necessarily  a 
conveyance  of  property  with  intent  to  defeat  or  delay  the  opera- 
tion of  the  Bankrupt  Act. 

4.  To  make  such  an  assignment  an  act  of  bankruptcy,  it  must 
be  made  with  intent  to  delay,  defraud,  or  hinder  creditors  within 


'  The  opinion  of  Justice  Swathb  was  delivered  orally  ;  but  we  are  fumi.<hcd 
with  the  above  abstract  by  counsel,  and  are  assured  that  it  is  reliable. — Eds.  Am. 
Law  Req. 
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the  meaning  of  the  statute  of  13  Elizabeth,  or  with  intent  to 
defeat  or  delay  the  operation  of  the  Bankrupt  Act.  It  becomes 
a  question  of  fact.  The  innocence  or  guilt  of  the  act  depends  on 
the  mind  of  him  who  did  it,  and  it  is  not  a  fraud  within  the  mean- 
ing of  the  Bankrupt  Law,  unless  it  was  meant  to  be  so.  Here 
the  proof  submitted  in  the  case  is  clear  that  the  assignment  was 
an  honest  act,  and  was  not  intended  either  to  defraud  creditors  or 
defeat  or  delay  the  operation  of  the  Bankrupt  Act. 

The  demurrer  is  overruled ;  judgment  of  the  District 
Court  reversed,  and  the  cause  remanded  to  the  Dis- 
trict Court. 
•  ■ 

In  the  still  later  case  of  Thomas  W.  Bankrupt  Act,  and  may  be  declared  a 
Farrin  v.  John  Crawford,  in  the  bankrupt,  was  sought  to  be  reviewed  on 
same  court,  Justice  Swaynb  affirmed  appeal.  JusticeNELSON,  of  the  Supreme 
his  ruling  in  the  principal  case,  that  an  Court,  held  that  the  adjudication  could 
assignment  for  the. benefit  of  creditors  not  be  reviewed  on  appeal,  and  his 
is  not,  ipso  facto,  an  act  of  bankruptcy;  language  would  appear  to  favor  a  very 
end  that  the  Circuit  Court  would  review  restricted  construction  of  the  power 
the  adjudication  of  the  District  Court  in  granted  by  section  2  ;  but,  in  connec- 
bankruptcy  cases  on  the  facts  under  the  tion  with  the  foregoing  decisions,  it  may 
supervisory  power  given  by  the  act.  In  be  understood  as  applying  only  to  the 
this  last-mentioned  case  the  Circuit  form  in  which  the  case  was  then  pre- 
judge reviewed  the  testimony  at  some  sented. 

length,  and  while   dissenting  from  the        In  the  Matter  of  John   M,  Reed,  2 

conclusion  of  the  district  judge  that  an  Bank.  Reg.  2,  the  Circuit  Court  for  the 

assignment  was  per  se  an  act  of  bank-  Northern  District  of  Ohio,  JJ.  Swatnb 

ruptcy,  held  the  transaction  in  this  case  and  Shermak  held  that  the  supervisory 

to  be  such  an  act,  because  it  was  not  in  power  was  to  be  exercised  by  petition 

fact  an  assignment  of  all  the  debtor's  and  not  by  appeal. 

property.  In  Ruddick  ▼.  Billings,  2  West.  Jur. 

These  cases,  and  the  foregoing  (Matter  275,  Justice  Miller,  of  the   Supreme 

of  Alexander^  ante,  p.  423),  are  among  Court,  expressed  great  doubt  if  an  adjn- 

the  few  in  which  the  supervisory  powers  dication  of  bankruptcy  could  be  reviewed 

of  the  Circuit  Courts  have  been  passed  by  appeal  or  writ  of  error  under  section 

t^pon  by  a  judge  of  the  Supreme  Court,  8,  but  was  clearly  of  opinion  that  any 

and  the   liberal  construction   given  to  isreditor   considering  himself  aggrieved 

section  2,  by  the  Chief  Justice  and  Just-  by  the  discharge  of  a  bankrupt,  could 

ice  SwATNE,  renders  this  a  very  exten-  be  heard  upon  petition  under  section  2. 

sive  and  important  jurisdiction  to  which        The  whole  subject  of  the  jurisdiction 

perhaps  the  attention  of  the  profession  of  the  Circuit  Court  in  bankruptcy,  will 

has  not  been  very  much  directed.  be  found  elaborately  treated  by  a  very 

In  Ez  parte  0*Brien,  6  Int.  Rev.  Rec.  distinguished  Ohio  jurist,  in  an  article 

182,  the  decision  of  the  District  Court  in  our  pages,  ante  vol.  7,  N.  S.  p.  641. 

that  a  femig  covert  trader  is  within  the  J*  T.  fii. 
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Where  a  statute  atithoriKes  bat  does  not  compel  a  party  indicted  to  become  a 
witness  in  his  own  behalf,  it  is  improper  for  the  prosecution  to  comment  to  the  jury 
on  the  prisoner's  refusal  to  offer  himself  as  a  witness,  and  the  court  should  when 
requested  charge  that  no  inference  was  to  be  drawn  against  the  prisoner  from  his 
refusal. 

The  opinion  of  the  court  was  delivered  by 

Sawyer,  C.  J.  (after  disposing  of  some  local  points  affecting  the 
regularity  of  the  proceedings). — The  highly  important  question  in 
the  case  arises  under  the  Act  of  April  2d  1866,  entitled  "  An  Act 
relating  to  criminal  prosecutions/*  which  provides  as  follows : 
"  Section  1.  In  the  trial  of  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commission  of  crimes 
or  offences,  the  person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness,  the  credit  to  be 
given  to  his  testimony  being  left  solely  to  the  jury,  under  the 
instructions  of  the  court.  Section  2.  Nothing  herein  contained 
shall  be  construed  as  compelling  any  such  person  to  testify  :'* 
Stat.  1865-6,  p.  865. 

At  the  trial  the  defendant  did  not  avail  himself  of  the  right 
conferred  by  this  act  to  offer  himself  as  a  witness  on  his  own 
behalf.  During  the  argument  of  the  case,  the  District  Attor- 
ney called  the  attention  of  the  jury  to  the  fact,  that  the  de- 
fendant had  not  testified  in  his  own  behalf,  and  argued  and 
insisted  before  said  jury  that  the  silence  of  the  defendant  was  a 
circumstance  strongly  indicative  of  defendant's  guilt.  Defend- 
ant's counsel  objected  to  this  course  of  argument,  and  requested 
the  court  to  require  the  District  Attorney  to  refrain  from  urging 
such  inference,  but  the  court  declined  to  interfere,  and  intimated 
that  the  law  justified  the  counsel  in  the  course  pursued.  The 
District  Attorney  thereupon  continued  to  urge  before  the  jury, 
that  the  silence  of  the  defendant  was  a  circumstance  tending 
strongly  to  prove  his  guilt,  and  the  counsel  for  the  prisoner  ex- 
cepted. 

At  the  close  of  the  argument  of  the  case  to  the  jury,  the  de- 
fendant's counsel  asked  the  court  to  give  to  the  jury  the  following 
instruction ;  "  The  jury  should  not  draw  any  inference  to  th<^ 
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prejudice  of  the  defendant  from  the  fact  that  he  did  not  offer 
himself  as  a  witness  in  his  own  behalf.  It  is  optional  with  a  de- 
fendant to  do  so  or  not,  and  the  law  does  not  intend  that  the  jury 
should  put  any  construction  upon  his  silence  unfavorable  to  him." 
The  court  refused  to  give  the  instruction,  and  defendant  excepted. 
The  action  of  the  court  in  the  premises  is  claimed  to  be  erroneous. 

The  act  under  which  the  question  arises,  constitutes  one  of  the 
advances  recently  made  by  our  legislation  in  the  law  of  evidence. 
The  principle  embraced  in  the  act  was  first  adopted  in  Maine,  we 
believe,  and  it  has,  as  yet,  so  far  as  we  are  advised,  found  a  place 
in  the  statutes  of  but  few  of  the  states.  No  decision  under  simi- 
lar statutes  has  been  called  to  our  attention,  and  we  are  not  aware 
that  it  has  been  the  subject  of  judicial  construction.  The  policy 
of  such  a  statute  has  been  considerably  discussed  by  law  writers 
and  others,  and,  to  our  minds,  the  strongest  objection  that  has 
been  urged  against  it  is,  that  it  places  a  party  charged  with  crime 
in  an  embarrassing  position ;  that  even  when  innocent,  a  party  on 
trial  upon  a  charge  for  some  grave  offence  may  not  be  in  a  fit 
state  of  mind  to  testify  advantageously  to  the  truth  even,  and 
yet,  if  he  should  decline  to  go  upon  the  stand  as  a  witness,  the 
jury  would,  from  this  fact,  inevitably  draw  an  inference  unfavor- 
able to  him,  and  thus  he  would  be  compelled,  against  the  humane 
spirit  of  the  common  law,  to  furnish  evidence  against  himself, 
negatively  at  least,  by  his  silence,  or  take  the  risk  under  the  ex- 
citement incident  to  his  position  of  doing  worse,  by  going  upon 
the  stand  and  giving  positive  testimony.  The  object  of  the  statute 
is  undoubtedly  beneficent.  It  was  designed  to  afford  a  party 
charged  with  crime,  and  who  must  necessarily  be  cognisant  of  the 
true  state  of  the  case,  an  opportunity  to  controvert  or  explain 
any  fact  that  may  appear  to  be  against  him.  It  was  designed  to 
faciUtate  the  attainment  of  truth,  and  to  advance  the  ends  of 
justice,  by  opening  the  door  under  certain  wise  restrictions  con- 
sistent with  the  humane  policy  of  the  law,  not  to  compel  a  party 
to  criminate  himself,  to  all  the  avenues  and  sources  of  truth. 

We  intimated  our  approbation  of  modern  progress  in  the  law 
of  evidence  in  some  other  particulars  in  the  case  of  The  People  v. 
Jonti^  31  Cal.  673,  and  we  are  favorably  disposed  to  the  act  now 
under  consideration.  We  so  intimated  in  the  case  of  The  People 
▼.  Farrell,  31  Cal.  583.  But  while  we  are  hopeful  that  future 
experience  will  justify  the  wisdom  of  this  important  change  in  the 
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law,  we  capnot  deny  that  it  has,  as  yet,  not  been  in  force  suffi- 
ciently long  to  develop  its  practical  workings.  In  order,  however, 
that  the  results  may  answer  the  expectations  of  those  legislators 
who  adopted  it,  and  the  ends  of  truth  and  justice  be  promoted,  the 
statute  must  be  examined,  construed,  and  enforced  by  the  courts, 
in  the  same  liberal  and  beneficent  spirit  that  prompted  its  adop- 
tion, otherwise  it  will  become  an  instrument  of  wrong  and  injustice, 
if  not  of  absolute  and  intolerable  oppression ;  and  in  this  spirit  it 
is  our  duty  to  construe  and  enforce  it. 

Upon  an  examination  of  the  act  we  find  that  a  person  charged 
with  an  offence,  '^  shall,  at  hU  own  requeBt^  hut  not  otherwise^  be 
deemed  a  competent  witness."  It  is  optional  with  him,  then, 
whether  he  shall  testify  or  not;  and  section  2  provides,  that 
^^  Nothing  herein  contained  shall  be  construed  as  compelling  any 
person  to  testify."  This  is  but  a  re-enactment  by  the  statute  of 
that  provision  of  our  State  Constitution,  which  says,  no  person 
^'  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself:"  Art.  I.,  sec.  8. 

At  the  trial,  by  his  plea  of  not  guilty,  the  party  charged  denies 
the  charge  against  him.  This  is  itself  a  positive  act  of  denial, 
and  puts  upon  the  people  the  burden  of  affirmatively  proving  the 
offence  alleged  against  him.  When  he  has  once  raised  this  issue 
by  his  plea  of  not  guilty,  the  law  says  he  shall  thenceforth  be 
deemed  innocent  till  he  is  proved  to  be  guilty,  and  both  the  com- 
mon law,  and  the  statute,  give  him  the  benefit  of  any  reasonable 
doubt  arising  on  the  evidence.  Now,  if,  at  the  trial,  when,  for  all 
the  purposes  of  the  trial,  the  burden  is  on  the  people  to  prove  the 
offence,  charged  by  affirmative  evidence,  and  the  defendant  is 
entitled  to  rest  upon  his  plea  of  not  guilty,  an  inference  of  guilt 
could  legally  be  drawn  from  his  declining  to  go  upon  the  stand  as 
a  witness,  and  again  deny  the  charge  against  him  in  the  form  of 
testimony,  he  would  practically,  if  not  theoretically,  by  his  act 
declining  to  exercise  his  privilege,  furnish  evidence  of  his  guilt 
that  might  turn  the  scale,  and  convict  him.  In  this  mode  he  would 
indirectly  and  practically  be  deprived  of  the  option  which  the  law 
gives  him,  and  of  the  benefit  of  the  provisions  of  the  law  and  the 
Constitution,  which  say,  in  substance,  that  he  shall  not  be  com- 
pelled to  criminate  himself.  If  the  inference  in  question  could  be 
legally  drawn,  the  very  act  of  exercising  his  option  as  to  going 
upon  the  stand  as  a  witness,  which  he  is  necessarily  eompetted  by 
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th  adoption  of  the  statute  to  ezerciee  one  way  or  the  other ^  would 
be,  at  least,  to  the  extent  of  the  weight  given  by  the  jury  to  the 
mferenee  arising  from  hit!  declining  to  testify y  a  crimination  of 
himself^ 

Whatever  the  ordinary  rule  of  eridence  with  reference  to  infer- 
ences to  be  drawn  from  the  failure  of  parties  to  produce  testimony 
that  must  be  in  their  power  to  give  may  be,  we  are  satisfied  that 
the  defendant,  with  respect  to  exercising  his  privilege  under  the 
provisions  of  the  act  in  question,  is  entitled  to  rest  in  silence  and 
seonrity  upon  his  plea  of  not  guilty,  and  that  no  inference  of  guilt 
can  be  properly  drawn  against  him  from  his  declining  to  avail 
himself  of  the  privilege. conferred  upon  him  to  testify  on  his  own 
behalf;  that  to  permit  such  an  inference,  would  be,  to  violate  the 
principles  and  the  spirit  of  the  Constitution  and  the  statute,  and 
defeat,  rather  than  promote,  the  object  designed  to  be  accom^ 
plished  by  the  innovation  in  question. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  permitting; 
the  District  Attorney  to  pursue  the  line  of  argument  to  wbieli 
objection  and  exception  were  taken,  and  intimating  its  apprglia- 
tlon  of  the  ground  taken,  and,  especially  after  what  had  transp)):^^ 
in  refusing  the  instruction  asked  on  behalf  of  defendant  ft>r  the 
purpose  of  correcting  any  erroneous  view '  that  might  kinrebeen 
impressed  on  the  minds  of  the  jury.  We  think  such  ilistmction 
proper  in  all  cases  where  the  defendant  desires  it. 

Judgment  reversed,  and  a  new  triU:  ordered. 


Court  of  Appeals  of  Kewtuchf. 

JOHN  D.  ELLIOTT,  Appellant,  v.  IIEJIRY  NICHOLS,  AppEbLBt. 

A  conveyance  to  husband  and  wife  and  their  lieir»  prior  to  l'S50,.  eomstitated  in 
Kentacky.  as  at  common  law,  an  estate  bj  entireties,  which,  neither  husband-  nor 
wife  could  sever  or  make  liable  for  debts  as  against  the  other. 

The  statute  of  1S50,  abolishing  the  right  of  survivorship  and  tsming  the  estate 
into  a  tenancy  in  common,  is  not  retroepectirek. 

Semble,  the  legislature  would  have  hiad  no  oonstitutiooal  power  to  divest  pactifM- 
of  such  right  of  survivorship  acquired  by  a  conveyance  in  entireties  before' the 
^»ge  of  the  statute. 

Appeal  from  Nelson  Circuit  Court. 

Vol.  XVII.— 2S 
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The  opinion  of  the  court  was  delivered  by 

Williams,  C.  J. — January  3d  1837  Henry  Nichols  conveyed  to 
his  daughter  Elizabeth,  and  her  husband,  Henry  Nichols,  certain 
lands  to  them  and  their  heirs  for  ever,  which,  together  with  other 
lands  the  husband  mortgaged,  March  9th  1865,  to  appellants,  to 
secure  various  specified  debts. 

Mrs.  Elizabeth  Nichols  died  in  the  year  1861,  leaving  appellees 
as  her  children  and  heirs  at  law,  who  resist  the  foreclosure  of  the 
mortgage  on  one-half  of  the  land  so  conveyed  by  their  grand- 
father to  their  father  and  mother,  claiming  that  by  the  Revised 
Statutes  enacted  in  the  year  18t50,  the  right  of  survivorship  was 
abolished  in  such  estates,  and  they  held  as  tenants  in  common, 
and  therefore  by  moieties,  with  a  mutual  right  of  curtesy  and 
dower  of  the  survivor  in  the  half  of  the  other,  hence  they  insist 
that  the  creditors  could  only  foreclose  as  to  the  life  interest  of  their 
father  as  tenant  by  the  curtesy  in  their  mother's  half  of  said 
land.  Sect.  14,  art.  4,  ch.  47,  2  Stant.  Rev.  Stat.  27,  provided 
that  ''where  any  real  estate  or  slave  is  conveyed  or  devised  to 
husband  and  wife,  unless  a  right  of  survivorship  is  expressly  pro- 
vided for,  there  shall  be  no  mutual  right  to  the  entirety  by  sur- 
vivorship betVrieen  them,  but  they  shall  take  as  tenants  in  common, 
and  the  respective  moieties  be  subject  to  curtesy  or  dower  with 
all  other  incidents  to  such  a  tenancy." 

By  sect.  14,  ch.  21,  1  Stant.  Rev.  Stat.  262,  it  is  declared  that 
''  no  part  of  this  revision  is  retrospective  unless  expressly  so  de- 
clared.'' And  although  the  language  and  construction  of  the 
enactment  relative  to  such  estates  might  be  construed  to  apply  to 
existing  titles,  and  abolish  the  right  of  survivorship  between  hus- 
band and  wife,  and  change  the  estate  from  an  entirety  into  one  in 
common,  yet  as  the  language  is  not  necessarily  expressive  of  such 
an  intention,  we  would  not  hasten  to  give  it  a  retrospective  appli- 
cation, especially  in  view  of  a  want  of  constitutional  authority  in 
the  legislature  to  so  enact.  Husband  and  wife  having  but  one, 
united  legal  existence,  conveyances  to  them  by  the  common  law 
which  remained  in  force  in  this  state  until  our  revision  of  1850, 
created  a  peculiar  estate  in  which  both  held  the  entire  title,  con- 
sequently the  death  of  either  conferred  no  new  estate  or  title  on 
the  other,  but  only  destroyed  the  possibility  of  the  decedent's 
survivorship,  in  which  case  that  one  would  have  remained  the  sole 
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owner.  By  the  common  law  joint  tenants  could  destroy  the  right 
of  survivorship  by  the  sale  of  their  respective  portions,  or  by 
compelling,  as  they  could  do,  partition,  whilst  this  peculiar 
tenancy  of  husband  and  wife  could  not  be  destroyed  by  the  sale  of 
either,  nor  could  partition  be  compelled  by  any  means  known  to 
the  law. 

This  possibility  of  survivorship,  and  contingent  possibility  that 
the  unity  between  joint  tenants  would  not  by  any  means  be  de- 
stroyed, and  the  right  of  survivorship  remain,  was  not  such  a  pre- 
sent vested  interest  as  created  or  constituted  an  estate,  either 
leviable  by  execution,  subject  to  decretal  sale,  or  even  vendible 
and  assignable  by  the  tenant  himself,  but  was  a  mere  legal  incident 
to  such  estate,  as  a  rule  of  law,  which  the  legislature  might  abol* 
ijjh.  So  in  Edwards  v.  FiirrufA,  5  Davies  668,  the  Court  of 
Errors  of  New  York,  in  able,  exhaustive  opinions  by  Judge 
Beardsley  and  others,  held  that  when  a  father  had  devi8e<l 
two  separate  tracts  of  land  severally  to  his  sons  Joseph 
tod  Medcif  and  their  heirs  and  assigns,  but  should  either  die 
without  lawful  issue  his  tract  to  go  to  the  survivor,  and  left  the 
two  sons  executors,  with  others,  and  they,  as  executors,  mortgaged 
Joseph's  tract,  and  Joseph  having  afterwards  died  without  issue,  and 
subsequently  Medcif  died  leaving  issue,  who  brought  ejectment 
against  the  mortgagee  in  possession,  it  was  held  that  by  the 
fa  therms  will  Joseph  took  a  determinable,  qualified,  or  base  fee  in 
the  land  primarily  devised  to  him,  which  was  certainly  effective 
as  an  estate  for  life,  but  that  no  present  estate  or  interest  therein 
passed  to  Medcif  during  Joseph's  life,  his  interest  being  what  the 
law  terms  a  mere  possibility  of  future  interest,  which,  l^eing 
neither  an  estate,  interest,  nor  right  m  esse,  was  incapable  of 
being  transferred  by  grant  or  assignment  at  law. 

In  equity,  however,  when  a  party,  for  a  valuable  consideration, 
has  sold  such  a  possible  interest,  he  will  be  deemed  the  trustee 
of  his  vendee,  and,  when  he  gets  the  title,  as  holding  it  for  him, 
and  compelled  to  release  it  to  the  vendee. 

But,  as  said  by  the  Court  of  Appeals  of  Virginia  in  Thornton 
V.  Tkomtofiy  3  Randolph  183,  all  the  books  agree  una  voce  that 
husband  and  wife  not  only  cannot  compel  each  other  to  make 
partition,  but,  even  if  they  concur  in  the  wish,  they  have  not  the 
power  to  sever  the  tenancy. 
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It  is  a  sole,  and  not  a  joint,  tenancy.  They  have' no  moieties. 
Each  holds  the  entirety.  They  are  one  in  law,  and  their  estate 
one  and  indivisible.  If  the  husband  alien,  if  he  suffer  a  recovery, 
if  he  be  attainted, — none  of  these  will  affect  the  right  of  the  wife, 
if  she  survive  him.  Nor  is  this  by  theytt^  accrescendi.  There  is 
no  such  thing  between  them.  That  takes  place  where,  by  the 
death  of  one  joint  tenant,  the  survivor  receives  an  accession, 
something  which  he  had  not  before — the  right  of  the  deceased. 
But  as  between  husband  and  wife  the  survivor  takes  nothing  from 
the  decedent^  acquires  no  new  title,  nor  interest,  nor  estate  thereby, 
but  takes  by  the  original  conveyance  the  whole,  because  invested 
thereby  with  the  entire  estate.  The  survivor  gets  the  entire 
estate  by  virtue  of  the  title  being  in  him,  or  her,  by  the  original 
conveyance,  but  rid  of  the  possible  contingency  of  the  other  sur- 
viving and  retaining  the  estate  because  likewise  so  invested  in 
that  party.  It  is  plain,  therefore,  that  the  husband  had  the  entire 
title  to  this  land  by  the  original  conveyance  in  the  year  1837 ;  so 
had  his  wife ;  and  had  she  survived  him  she  would  have  retained 
it,  and  neither  the  husband,  nor  his  heirs  or  assigns,  nor  the  mort- 
gagees, nor  even  the  purchasers  under  a  decretal  sale  foreclosing 
the  mortgage,  would  have  held  against  her.  Nor  can  her  heirs 
claim  or  hold  any  portion  of  the  land  as  against  the  surviving 
husband  or  his  assigns,  but  the  whole  tract  should  have  been 
ordered  to  be  sold  in  payment  of  the  mortgage-debts,  or  a  suffi- 
ciency for  said  purpose.  As  the  entire  title  and  estate  was  vested 
in  both  the  husband  and  wife,  the  legislature  could  not  have 
divested  any  portion  of  the  title,  and,  we  must  presume,  did  not 
intend  to  do  so,  but  that  as  a  rule  of  property,  and  a  declaration 
of  the  legal  effect  of  such  deed  subsequently  made  and  the  legal 
rights  of  the  parties  thereunder,  said  statute  was  enacted.  The 
numerous  cases  recognising  the  common-law  rules  as  to  such  con- 
veyances by  this  court  need  not  be  referred  to,  all  harmonizing 
as  they  do  with  this  opinion. 

Judgment  reversed. 
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supreme  court  of  the  united  states.^ 

supreme  court  op  kansas.* 

supreme  court  of  new  hampshire.* 

supreme  court  of  new  york.* 

Action. 

Joinder  of  different  Causes  growing  out  of  same  Transaction. — A 
cause  of  action  for  false  imprisonment  may  be  joined  with  a  cause  of 
action  for  slander,  when  both  arise  out  of  the  same  transaction  :  Harris 
V.  Avery ^  5  Kan. 

Id  such  a  case,  where  the  petition  alleges  that  both  causes  of  action 
arose  out  of  the  same  transaction,  and  when  the  other  facts  stated  in  the 
petition  are  not  inconsistent  with  such  allegation,  Held^  that  a  demurrer 
to  the  petition  on  the  grounds  ^'  that  it  appears  on  the  face  of  the  peti- 
tion that  several  causes  of  action  are  improperly  joined/'  should  be 
overruled :  Id, 

Admiralty. 

Pilot  Laws — Collision. — A  state  pilot  law  having  provided  for  the 
edacating  and  licensing  of  a  body  of  pilots,  enacted  that  all  masters  of 
foreign  vessels  bound  to  or  from  one  of  the  state  ports  ^^  shall  t^ke  a 
licensed  pilot,  or,  in  case  of  refusal  to  take  such  pilot,  shall  pay  pilotage 
as  if  one  had  been  employed.''  It  enacted  farther,  that  any  person  not 
licensed  as  a  pilot,  who  should  attempt  to  pilot  a  vessel  as  aforesaid, 
should  be  ^^  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  be 
punished  by  a  fine  not  exceeding  9100,  or  imprisonment  not  exceeding 
sixty  days,"  and  that  all  persons  employing  any  one  to  act  as  a  pilot  not 
holding  a  license-,  should  ''forfeit  and  pay  the  sum  of  $100.''  The 
pilot  first  offering  his  services  to  a  vessel  inward  bound  had  a  right  to 
pilot  her  in,  and  when  she  went  out  the  right  to  pilot  her  out.  JHeld^ 
that  under  this  statute  vessels  were  compelled  to  take  a  pilot:  The 
China,  7  Wall. 

But  held,  further  (the  statute  containing  no  clause  exempting  the 
vessel  or  owners  from  liability  for  the  pilot's  mismanagement),  that  the 
responsibility  of  the  vessel  for  torts  committed  by  it  not  being  derived 
from  the  law  of  master  and  servant,  or  from  the  common  law  at  all,  but 
from  maritime  law,  which  impressed  a  maritime  lien  upon  the  vessel  in 
whosesoever  hands  it  might  be  for  torts  committed  by  it,  the  fact  that  the 
statute  thus  compelled  the  master  to  take  the  pilot  did  not  exonerate 
the  vessel  from  liability  to  respond  for  torts  done  by  it,  as,  ex.  gr.,  for^ 
a  collision,  though  the  result  wholly  of  the  pilot's  negligence :  Jd. 

Collision. — Although  the  rules  of  navigation  require  that  a  vesisel 

'  From  J.  W.  "Wallace,  Esq. ,  Reporter,  to  appear  in  7  "Wall.  Reports. 

*  From  Hon.  C.  K.  Gilchrist,  to  appear  in  5  Kansas  Reports. 
'  From  the  Judges,  to  appear  in  48  N.  H.  Reports. 

*  From  Hon.  0.  L.  Barboar,  Reporter ;  to  appear  in  vol.  52  of  his  Reports. 
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coming  up  behiDd  another,  and  on  the  same  conrse  with  her,  shall  keep 
out  of  the  way,  yet  the  rule  presupposes  that  the  other  vessel  keeps  her 
course,  and  it  is  not  to  be  applied  irrespective  of  the  circumstances 
which  may  render  a  departure  from  it  necessary  to  aroid  immediate 
danj^er:   The  Grace  Girdle,  7  Wall. 

Where,  in  case  of  collision  with  loss,  there  is  reasonable  doubt  :is  to 
which  party  is  to  blame,  the  loss  must  be  sustained  by  the  one  on  which 
it  has  fallen  :  Id. 

This  court  will  not  readily  reverse  in  a  case  of  collision  depending  on 
a  mere  difference  of  opinion  as  to  the  weight  and  effect  of  confiicting 
testimony,  where  both  the  District  and  Circuit  Courts  have  agreed.  It 
affirmed  accordingly  a  decree  in  such  a  case  :  Id. 

Agreement. 

In  Fraud  of  Creditors;  Avcormt  of  Transactions  nnder. — An  action 
will  not  lie  to  compel  the  defendant  to  lender  an  account  of  his  receipts 
and  expenditures,  and  of  his  transactions,  and  to  convey  to  the  plaiutiflT 
real  estate  which  he  holds  under  a  trust  agreement  entered  into  for  the 
benefit  of  the  plaintiff,  where  it  appears  that  the  object  of  such  agree- 
ment was  to  prevent  a  creditor  of  the  plaintiff  from  enforcing  and  col- 
lecting a  judgment  and  demands  held  against  him,  and  that  it  was 
designed  to  hinder  and  delay  such  creditor  in  the  collection  of  judg- 
ments :  Sweet  v.  Tinslar,  52  Barb. 

An  agreement  of  that  nature  is  fraudulent  in  point  of  fact  and  in 
law ;  and  as  fraud  vitiates  all  contracts,  the  court  will  not  lend  itself  to 
aid  either  party  in  its  enforcement.  Nor  will  it  assist  one  of  them,  by 
directing  an  accounting  and  a  conveyance  of  real  estate  by  the  other : 
Id, 

Setting  aside  in  Eqnitt/. — The  doctrine  is  well  settled  that  a  court  of 
equity  will  not  set  aside  an  agreement  intended  to  defraud  third  parties, 
as  between  the  parties  themselves:  Id. 

Checks. 

Time  of  Presentment. — It  is  well  settled  that  presentment  of  a  check 
or  drafl  on  a  bank,  the  day  after  it  is  drawn,  is  in  season.  Checks  and 
drafts  are  subject  to  the  same  rule  in  this  respect :  Kdttf  et  al.  v.  The 
Second  National  Bank  of  Erie^  52  Barb. 

Where  the  facts  are  not  disputed,  whether  due  diligence  has  been 
used  is  a  question  of  law  for  the  court :  Id, 

What  is  a  Payment  of. — Where,  on  presentment  of  a  check  or  draft, 
the  holder  receives  from  the  drawee  a  check  for  the  amount,  such  check 
is  not  a  payment,  if  not  paid ;  and  hence  the  draft  does  not  cease  to  be 
a  valid  obligation.  The  subsequent  return  of  the  check  and  receipt  of 
the  draft,  and  protest  of  the  latter,  in  due  season,  will  preserve  its 
vitality,  and  the  holder  may  recover  the  amount  from  the  drawers:  /(/. 

Circuit  Court 

Jurisdiction  and  Practice.-^The  Act  of  February  28th  1839,  §  8,  5 
Stat,  at  Large  322,  providing  for  the  transfer,  under  certain  circam* 
stances  named  in  it,  of  a  suit  from  one  Circuit  Court  to  the  most  conve- 
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nient  Cirenit  Court  Id  the  next  adjacent  state,  is  not  repealed  by  the  Act 
of  March  3d  1863,  12  Stat,  at  Large  768,  providing  that  under  certain 
oircamstances  named  in  t/,  the  circuit  judge  of  one  circuit  may  request 
the  judge  of  any  other  circuit  to  hold  the  court  of  the  former  judge 
daring  a  specified  time  :  Supervisors  v.  Rogers,  7  Wall. 

A  court  of  the  United  States  has  power  to  adopt  in  a  particular  case  a 
rule  of  practice  under  a  state  statute ;  and  where  a  Circuit  Court  is  pos- 
sessed of  a  case  from  another  circuit,  under  the  above-mentioned  Act 
of  1889,  it  may  adopt  the  practice  of  the  state  in  which  the  Circuit 
Court  is  held  from  which  the  case  is  transferred,  as  fully  as  could  the 
Circuit  Court  which  had  possession  of  the  case  originally :  Id. 

Corporation. 

Dissolution. — The  insolvency  of  a  corporation,  or  the  fact  that  it  has 
assigned  all  its  property  and  effects  to  an  assignee  for  the  benefit  of  its 
creditors,  does  not  extinguish  its  legal  existence.  Neither  does  the 
failure  to  elect  officers  or  to  hold  meetings  for  many  years  dissolve  the 
corporation :  Parsons  v.  Eureka  Potoder  Works,  48  N.  H. 

Damages. 

When  Exemplary  Damages  may  he  given. — Exemplary  damages  are 
only  to  be  given  in  case  of  fraud,  malice,  gross  negligence,  o»opprcssion  : 
Cram  v.  Ilulley,  48  N.  H. 

The  court  erroneously  instructed  the  jury,  with  the  assent  of  counsel 
for  defendant,  that  they  might  give  exemplary  damages  in  the  case  if 
they  saw  fit,  when  there  was  no  evidence  that  warranted  such  instruc- 
tions. Afler  verdict  for  plaintiff  and  a  motion  by  defendant  to  set  the 
same  aside  as  against  the  law  and  the  evidence,  Ueld,  that  if  it  did  not 
appear  affirmatively  from  the  verdict  or  the  evidence  reported,  whether 
any  exemplary  damages  were  given,  or,  if  any,  how  much,  the  verdict 
would  not,  under  these  circumstances,  be  set  aside :  while,  if  defend- 
ant's counsel  had  seasonably  objected  to  the  instructions  given  and 
requested  the  proper  instructions,  the  entire  verdict,  under  similar  cir- 
camstances,  would  be  set  aside :  Id. 

But  when  it  appears  affirmatively,  either  .by  the  verdict  or  the  evi- 
dence reported,  that  exemplary  damages  were  given,  and  to  what 
amount,  the  court  will,  even  under  the  circumstances  of  this  case,  cor- 
rect the  error  in  the  verdict  by  ordering  a  remittitur  for  such  exemplary 
damages  and  allowing  the  plaintiff  to  take  judgment  for  the  residue : 
Id. 

Where  a  trade  was  negotiated  between  the  plaintiff  and  defendant  by 
a  third  person,  one  B.,  and  the  question  is,  "  What  was  the  understand- 
ini^  of  the  two  parties  in  relation  to  the  trade  ?"  afler  the  terms  of  the 
offer  or  proposition  which  the  defendant  made  to  B.  are  shown  by  com- 
petent evidence,  then  it  may  be  shown,  either  by  B.  or  hy  the  plaintiffs 
that  the  same  offer  or  proposition  was  communicated  by  B.  to  the  plain- 
tiff and  accepted  by  him  :  Id, 

Deed. 

Description  of  Encumbrance. — A  deed  conveying  premises  "subject 
to  a  certain  mortgage  executed  by  the  parties  of  the  first  part  on  said 
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premises,  in  the  year  1856,  of  $1000/'  Bufficiently  describes  the  mort- 
gage ;  as  an  examination  of  the  record  will  disclose  the  name  of  the 
mortgagee  and  the  date  of  the  record  :  Johnson  t.  Zinky  52  Barb. 

£VID£NC£. 

Ijost  Instrument — Time  of  Objection  to  Competency  of  Eoidenct. — 
When  the  only  evidence  of  the  loss  or  destruction  of  a  written  instru- 
inent  is  that  of  one  witness,  who  testifies  as  follows :  *'  The  order  is  now 
80  mislaid  that  I  cannot  find  it :''  Held,  that  all  oral  or  other  secondaiy 
evidence  of  its  contents  is  incompetent  and  inadmissible :  Johnson  ^ 
Sicftny  V.  Mathews,  5  Kan. 

The  proper  time  to  object  to  the  introduction  of  testimony  for  incom- 
petency is  when  such  testimony  is  offered  in  evidence  at  the  trial :  Id. 

A  party  who  docs  not  object,  while  a  deposition  is  being  taken,  to  the 
testimony  of  a  witness,  on  the  ground  that  it  is  or  may  be  at  the  trial 
incompetent,  does  not  thereby  waive  his  right  to  make  such  objection  at 
the  trial :  Id, 

The  plaintiffs  in  their  petition  alleged,  'Uhat  the  defendant  contracted 
to  transport  a  brick  machine  for  them  from  Kansas  City  to  Fort  Scott 
without  delay,  which  he  neglected  and  refused  to  do,''  but  they  did  not 
» liege  or  attempt  to  prove  on  the  trial  that  the  defendant  at  the  time  of 
making  tho^contract  had  any  knowledge  of  what  the  plaintiffs  wanted  to 
do  with  the  machine,  or  that  they  intended  or  expected  to  have  any  hired 
hands  to  run  the  machine.  Heldy  that  the  court  did  not  err  in  exclud- 
ing all  evidence  tending  to  show  that  plaintiffs  had  a  large  number  of 
hands  in  their  employ  who  were  idle  on  account  of  not  getting  the 
machine  at  the  time  it  should  have  been  delivered  :  Id. 

Executor. 

Suits  against  in  New  Hampshire. — If  a  suit  be  prematurely  brought 
against  an  executor,  upon  a  debt  due  by  the  deceased,  under  sec.  1 ,  chap. 
161,  llev.  Stats.,  being  within  one  year  from  the  granting  of  adminis- 
tration, the  executor  must  plead  that  fact  in  abatement  and  not  in  bar: 
Amoskeag  Manufacturing  Co.  v.  Barnes,  48  N.  H. 

But  in  a  suit  against  such  executor  on  such  claim,  the  plaintiff'  must 
prove  affirmatively,  as  a  part  of  his  case,  even  under  the  general  issue 
pleaded,  that  his  claim  was  presented  to  the  executor  within  two  years 
from  the  granting  of  administration  according  to  the  provision  of  sec.  2 
of  said  chapter,  and  without  such  affirmative  proof  he  cannot  recover : 
Jd. 

When  such  suit  is  brought  against  such  executor  on  such  claim  more 
than  three  years  after  the  granting  of  administration,  such  executor 
(except  in  certain  specified  cases)  must  plead  in  bar  the  limitation  con- 
tained in  sec.  5  in  said  chapter :  Id. 

The  executor  is  not  at  liberty  in  such  case  to  omit  to  plead  the  limita- 
tion of  that  statute,  as  he  may  the  general  Statute  of  Limitations,  in 
cases  where  the  debt  is  otherwise  just :  Id. 

Nor  can  the  executor  by  any  new  promise  or  guaranty  take  said  claim 
out  from  the  operation  of  this  provision  of  the  statute,  but  the  same  will 
be  barred  after  the  expiration  of  said  three  years  as  against  the  estate, 
though  said  executor  may  make  himself  personally  liable  by  such  new 
promise:  Id. 
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Foreclosure  Sale. 

Right  of  Purchaser  to  Rents. — A  purchaser  at  a  foreclosure  sale  is 
not  entitled  to  the  reuts  of  the  mortgaged  premises  which  accrue  between 
(he  sale  and  the  delivery  of  the  deed,  where  such  purchaser  does  not 
complete  his  purchase  at  the  time  designated  in  the  terms  of  sale : 
Mitchell  V.  BartleU,  62  Barb. 

Thus,  where  the  purchaser  refused  to  complete  his  purchase,  and  the 
premises  were  resold,  and  the  second  purchaser  also  refused,  and  the  ^ 
premises  were  resold  a  third  time,  and  were  bought  by  a  person  acting 
for  the  original  purchaser,  when  the  sale  was  completed  by  the  latter 
under  his  first  purchase :  Ifeldf  that  he  was  not  entitled  to  the  interme- 
diate rents :  Id, 

lo  such  a  case  the  deed  does  not  relate  back  to  the  day  of  sale,  so  as 
to  entitle  the  purchaser  to  the  rents  accruing  between  the  sale  and  the 
giyiog  of  the  deed ;  where  he  has  by  his  own  act,  and  in  violation  of  his 
contract,  delayed  the  completion  of  the  purchase :  Id, 

Frauds,  Statute  op. 

Agreement  not  within. — Although  hop-roots,  when  rooted  in  the 
ground,  are  a  part  of  the  real  estate  of  the  proprietor  of  the  soil,  and 
will  pass  to  the  purchaser  by  a  conveyance  of  the  land,  and  to  the  heir, 
bj  inheritance,  yet  where  the  plaintiff  agreed  by  parol  to  deliver  to  the 
defendant  a  quantity  of  hop-roots,  at  a  future  time,  at  a  specified  price 
per  bushel :  Held,  that  this  was  not  an  agreement  to  sell  or  purchase  an 
interest  in  real  estate,  but  was  an  executory  contract  by  the  plaintiffs  to 
purchase  for,  or  to  sell  and  deliver  to,  the  defendant,  an  article  of  mer- 
chandise whioh,  when  delivered,  would  be  personal  property,  and  was, 
therefore,  not  within  the  Statute  of  Frauds  requiring  such  agreement  to 
he  in  writing :  Webster  et  al.  v.  Zielly^  52  Barb. 

Note  or  Memorandum. — The  Statute  of  Frauds  does  not  require  the 
note  or  memorandum  therein  specified  to  be  made  and  subscribed  by  the 
party  to  be  charged  at  the  time  of  making  the  agreement.  It  may  be 
made  at  any  time-  afterwards,  and  before  the  time  for  its  consummation : 
Id. 

A  subsequent  written  recognition  of  a  contract  void  by  the  Statute 
of  Frauds  is  not  only  a  ratification  of  it,  but  is  a  sufficient  note  or 
memorandum  of  the  contract  within  the  statute :  Id. 

Payment  of  part  of  Price. — The  payment  of  a  part  of  the  purchase- 
money,  on  a  contract  for  the  sale  of  personal  property  exceeding  $50  in 
value,  need  not  be  made  at  the  time  of  making  the  original  contract. 
If  the  payment  be  made  subsequently  by  the  one  party  and  accepted  by 
the  other,  as  the  consummation  of  the  prior  agreement,  it  brings  the 
case  within  the  spirit  and  intent  of  the  Statute  of  Frauds,  and  will  be 
considered  paying  a  part  of  the  purchase-money  at  the  time  :  Id. 

Fraudulent  Conveyances. 

Where  a  conveyance  shows,  on  its  face,  that  its  object  and  effect  was 
to  prevent,  at  least  temporarily,  the  enforcement  by  a  creditor  of  his 
demands  against  the  grantor,  and  to  obstruct  and  hinder  their  collection, 
it  18  void  and  in  violation  of  the  statute  prohibiting  such  convevances  or 
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assignments  of  property ;  and  upon  no  legal  principle  can  it  be  upheld : 
Sweet  V.  Tinslarj  52  Barb. 

The  rule  is  well  settled  that  where  two  or  more  persons  are  engaged 
in  a  fraudulent  transaction  to  injure  another,  neither  law  nor  equity  will 
interfere  to  relieve  either  of  such  persons,  as  against  the  other,  from  the 
consequences  of  his  misconduct :  Stewart  et  al.  v.  Ackley  et  aL,  52 
Barb. 

Gold  Coin.     See  Legal  Tender  Notes. 

Insurance. 

proximate  Cause. — Cotton  in  a  warehouse  was  insured  against  fire, 
the  policy  containing  an  exception  against  fire  which  might  happen  '*  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion,  or  any  mili- 
tary or  usurped  power,  explosion,  earthquake,  or  hurricane."  An  ex- 
plosion took  place  in  another  warehouse,  situated  directly  across  a  street, 
which  threw  down  the  walls  of  the  first  warehouse,  scattered  combustible 
materials  in  the  street,  and  resulted  in  an  extensive  conflagration,  em- 
bracing several  squares  of  buildings,  and  among  them  the  warehouse 
where  the  cotton  was  stored,  which,  with  it,  was  wl^olly  consumed.  The 
fire  was  not  communicated  from  the  warehouse  where  the  explosion  took 
place  directly  to  the  warehouse  where  the  cotton  was,  but  came  more 
immediately  from  a  third  building  which  was  itself  fired  by  the  explo- 
sion. Wind  was  blowing  (with  what  force  did  not  appear)  from  this 
third  building  to  the  one  in  which  the  cotton  was  stored.  But  the 
whole  fire  was  a  continuous  affair  from  the  explosion,  and  under  full 
headway  in  about  half  an  hour.  Held,  that  the  insurers  were  not 
liable;  the  case  being  one  for  the  application  of  the  maxim,  ^^  Causa 
proxima,  non  remota  spectatur :"  Insurance  Co.  v.  Tweed,  7  Wall. 

International  Law. 

Sale  of  Ship  hy  Belligerent. — A  bond  fide  purchase  for  a  commercial 
purpose  by  a  neutral,  in  his  own  home  port,  of  a  ship  of  war  of  a  belli- 
gerent that  had  fled  to  such  port  in  order  to  escape  from  enemy  vessels 
in  pursuit,  but  which  was  bond  fide  dismantled  prior  to  the  sale  and 
afterwards  fitted  up  for  the  merchant  service,  does  not  pass  a  title  above 
the  right  of  capture  by  the  other  belligerent :   The  Georgia^  7  Wall. 

Landlord  and  Tenant. 

Rent  reserved  to  he  paid  by  Repairs. — By  a  lease,  dated  March  15th 
1864,  plaintiff  leased  a  house  of  the  defendant  for  the  term  of  five 
years,  *'  the  said  Smith  yielding  and  paying  therefor  rent  by'*  certain 
specified  repairs  on  the  house;  ^^and  the  said  lessee  promises  to  pay 
the  f>aid  rent  in  the  repairs,  work,  materials,  and  additions,  &c.,  as  above 
8et  forth,  all  to  be  completed  during  the  years  A.  D.  1864  and  1865;" 
''  and  that  said  lessors  may  enter  to  expel  the  lessee  if  he  shall  fail  to 
pay  the  rent  as  aforesaid.''  Plaintiff  did  not  make  all  the  repairs  before 
1866,  and  in  January  1866,  the  defendant  expelled  the  plaintiff  from 
the  house. 

In  assumpsit  for  labor  and  materials  by  the  plaintiff  to  recover  for  the 
repairs  made  by  him  in  1864  and  1865  upon  the  house :  Held,  that 
plaintiff  would  be  entitled  to  recover,  if  the  real  value  of  his  repairs 
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and  additions  to  the  liouse  exceeded  the  fair  value  of  his  use  and  oecn- 
pation  of  the  premises  down  to  the  time  when  he  was  expelled,  and 
also  the  damage  suffered  hj  the  defendant  from  the  hreach  or  breaches 
of  the  contract  by  the  plaintiff:  Smith  v.  Newcastle^  48  N.  H. 

Also,  Jield,  that  plaintiff  could  not  maintain  such  suit  until  after  the 
expiration  of  the  five  years  embraced  in  the  original  contract :  Id. 

Right  to  Manure, — A  tenant  at  will  of  buildings  only,  who  occupies 
part  of  a  barn  to  keep  his  cattle  and  feeds  them  from  his  own  hay, 
which  he  removes  from  his  own  farm  for  that  purpose,  will  be  entitled 
to  the  manure  thus  made  by  his  cattle,  and  may  remove  or  sell  the  same 
while  such  tenancy  continues  or  after  it  has  expired  :  Corei/  v.  BUhop^ 
48  N.  H. 

And  if  the  lessor,  during  the  continuance  of  such  tenancy  or  after  it 
has  ceased,  sell  and  convey  the  premises  on  which  the  manure  is  thus 
situated,  to  a  third  person,  not  reserving  the  manure,  yet  if  the  pur- 
chaser has  knowledge  of  the  facts  relative  to  the  manure,  he  cannot  bold 
the  same  under  his  deed :  Id. 

Ejectment  by  Landlord — Covenant. — Where,  under  a  clause  of  re- 
entry for  non-payment  of  rent  reserved,  a  landlord  sues  in  ejectment,  in 
lodlaoa  (in  which  state  a  judgment  in  ejectment  has  the  same  conclu- 
siveness as  common-law  judgments  in  other  cases),  for  recovery  of  his 
estate,  as  forfeited,  and  a  verdict  is  found  for  him,  and  judgment  given 
accordingly,  the  tenant  cannot,  in  another  proceeding,  deny  the  validity 
of  the  lease ;  nor  his  possession,  nor  his  obligation  to  pay  the  rents  re- 
served, nor  that  the  instalment  of  rent  demanded  was  due  and  unpaid : 
Shecti  V.  Selden,  7  Wall. 

Where,  in  a  lease  of  a  water-power,  the  lease  provides  in  a  plain  way 
and  with  a  specification  of  the  rates  for  an  abatement  of  rent  for  every 
failore  of  water,  the  tenant  cannot,  on  a  bill  by  him  to  enjoin  a  writ  of 
possession  by  the  landlord,  after  a  recovery  by  him  at  law  for  forfeiture 
of  the  estate  for  nonpayment  of  rent  reserved,  set  up  a  counter  claim 
for  repairs  to  the  water-channel  made  necessary  by  the  landlord's  gross 
negligence.  He  is  confined  to  the  remedy  specified  in  the  lease;  a 
covenant  that  a  lessor  will  make  repairs  not  being  to  be  implied  :  Id. 

In  such  a  case,  before  he  can  ask  relief  from  a  forfeiture,  he  should 
at  le«i8t  tender  the  difference  between  the  amount  of  rents  due  and  the 
amount  which  he  could  rightly  claim  by  way  of  reduction  for  failure 
of  water :  Id, 

Legal  Tender  Notes 

Not  Taxable. — United  States  notes  issued  under  the  Loan  and  Cur- 
rency Acts  of  1862  and  1863,  intended  to  circulate  as  money,  and 
actually  constituting,  with  the  national  bank  notes,  the  ordinary  circu- 
lating medium  of  the  country,  are  obligations  of  the  National  Govern- 
ment, and  exempt  from  state  taxation  :  Bank  v.  Supervisors^  7  Wall. 

United  States  notes  are  engagements  to  pay  dollars ;  and  the  dollars 
intended  are  coined  dollars  of  the  United  States :  ///. 

Contract.^  for  Payment  in  Coin. — A  contract  to  pay  a  certain  sum  in 
gold  and  silver  coin  is  in  substance  and  legal  effect  a  contract  to  deliver 
a  certain  weight  of  gold  and  silver  of  a  certain  fineness  to  be  ascertained 
by  count :  BuUer  v.  Huricitz,  7  Wall. 
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Whether  the  contract  be  for  the  delivery  or  payment  of  coin,  or  bul- 
lion, or  other  property,  damages  for  non-performance  must  be  assessed  in 
lawful  money ;  that  is  to  say,  in  money  declared  to  be  legal  tender  in 
payment,  by  a  law  made  in  pursuance  of  the  Constitution  of  the  United 
States:  Id, 

There  are,  at  this  time,  two  descriptions  of  lawful  money  in  use  under 
Acts  of  Congress,  in  either  of  which  (assuming  these  acts,  in  respect  to 
legal  tender,  to  be  constitutional)  damages  for  non-performance  of  con- 
tracts, whether  made  before  or  since  the  passage  of  these  acts,  may  be 
assessed  in  the  absence  of  any  different  understanding  or  agreement  be- 
tween the  parties :  Id. 

When  the  intent  of  the  parties  as  to  the  medium  of  payment  is 
clearly  expressed  in  a  contract,  damages  for  the  breach  of  it,  whether 
made  before  or  since  the  enactment  of  these  laws,  may  be  properly 
assessed  so  as  to  give  effect  to  that  intent :  Id. 

When,  therefore,  it  appears  to  be  the  clear  intent  of  a  contract  that 
payment  or  satisfaction  shall  be  mad^  in  gold  and  silver,  damages  should 
be  assessed  in  coin,  and  judgment  entered  accordingly :  id. 

Limitations,  Statute  op. 

Complaint  showing  the  Cause  to  be  barred  is  insufficient. — A  petition 
that  shows  upon  its  face  that  the  cause  of  action  is  barred  by  the  Sta- 
tute of  Limitations,  does  not  state  facts  sufficient  to  constitute  a  cuusc 
of  action :  Zane  v.  Zane^  5  Kan. 

A  defendant  in  default,  who  has  neither  answered  nor  demurred,  has 
not  thereby  waived  his  right  to  object  to  the  sufficiency  of  such  a 
petition :  Id. 

And  in  such  a  case  it  is  error  for  the  District  Court  to  receive  evi- 
dence, and  render  judgment  on  such  a  petition,  over  the  objections  of 
the  defendant :  Id. 

Naturalization. 

Foreign  Woman. — The  Act  of  Congress  of  February  10th  ISS.*), 
wnich  declares  "  that  any  woman,  who  might  lawfully  be  naturalized 
under  the  existing  laws,  married,  or  who  shall  be  married  to  a  citizen 
of  the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen,"  con- 
fers the  privileges  of  citizenship  upon  women  married  to  citizens  of  the 
United  States,  if  they  are  of  the  class  of  persons  for  whose  naturaliza- 
tion the  previous  Acts  of  Congress  provide :  KvVy  v.   Owen  et  al.,  7 

Wall. 

The  terms  "  married,^'  or  "  who  shall  be  married,"  in  the  act,  do  not 
refer  to  the  time  when  the  ceremony  of  marriage  is  celebrated,  but  to  a 
state  of  marriafje.  They  mean  that  whenever  a  woman,  who  under  pre- 
vious acts  might  be  naturalized,  is  in  a  state  of  marriage  to  a  citizen, 
she  becomes,  by  that  fact,  a  citizen  also.  His  citizenship,  whenever  it 
exists,  confers  citizenship  upon  her :  Id. 

The  object  of  the  act  was  to  allow  the  citizenship  of  the  wife  to  follow 
that  of  her  husband^  without  the  necessity  of  any  application  for  natu- 
ralization on  her  part :  Id. 

The  terms  '^  who  might  lawfully  be  naturalized  under  the  existing 
laws,"  only  limit  the  application  of  the  law  to  free  white  women  :  Id. 
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New  Trial. 

Rfview  in  the  Supreme  Court. — The  granting  or  refusing  a  new  trial, 
for  the  reason  that  *•  the  verdict  is  not  sustained  by  sufficient  evidence/' 
must  always,  to  a  great  extent,  be  lefl  to  the  sound  discretion  of  the 
coart  trying  the  cause ;  and  the  Supreme  Court  will  not  reverse  an  order 
of  the  District  Court,  setting  aside  the  verdict  of  the  jury  and  granting 
a  new  trial,  unless  a  great  preponderance  of  the  evidence  appears  to  sus- 
tain the  verdict :  Anthony  v.  Eddy  and  Arnold^  5  Kan. 

Pilot  Laws.     See  Admiralty, 

Pleading. 

Contract  with  Several  Undertakings. — In  declaring  upon  a  special 
contract  the  entire  consideration  must  be  set  forth,  and  must  be  proved 
as  alleged  :  Smith  v.  Webster,  48  N.  H. 

Where  a  contract  consists  of  several  engagements  or  promises  on  the 
part  of  defendant,  quite  distinct  and  separate  from  each  other,  but 
founded  on  one  and  the  same  entire  consideration,  an  action  cannot  be 
broaght  for  the  breach  of  any  one  of  such  engagements  or  promises, 
without  setting  forth  in  the  declaration  the  entire  consideration  applica- 
ble to  all  the  promises  collectively :  Id. 

Bat  the  rule  is  different  in  stating  the  defendant's  promise,  for  the 
plaintiff  is  only  required  to  set  forth  with  correctness  that  particular 
part  of  the  contract  which  he  alleges  the  defendant  to  have  broken  :  Id. 

•  _  

Effect  of  Plea  of  Tender — Estoppel. — Where  the  cause  of  action  in 
the  declaration  is  single  and  indivisible,  a  plea  of  tender,  or  a  confes- 
sion, is  an  admission  of  the  cause  of  action  laid  in  the  declaration : 
DovD  V.  Eppintjy  48  N.  H. 

But  where  the  cause  of  action  is  divisible,  as  where  there  are  several 
counts  in  the  declaration,  a  plea  of  tender  or  a  confession  accompanied 
by  the  general  issue,  is  held  simply  to  admit  some  cause  of  action  alleged, 
and  that  plaintiff  is  entitled  to  recover  the  amount  tendered  or  confessed 
for  such  cause ;  but  the  tender  or  confession  is  no  admission  further 
than  that :  Id. 

Defendant  town  elected  no  highway  surveyors  at  its  annual  meeting, 
and  the  selectmen  directed  W.  to  act  as  a  highway  surveyor  in  his 
district,  and  he  did  so.  They  issued  a  warrant  in  common  form,  ad- 
dressed to  him  as  highway  surveyor  of  said  district,  directing  him  to 
collect  in  labor  the  several  taxes  specified  in  his  list,  and  defining  the 
limits  of  his  district,  &c.,  which  warrant  he  accepted  and  acted  under 
through  the  year.  And  after  he  had  caused  all  the  taxes  in  said  war- 
rant to  be  expended  in  labor  in  said  district,  he  purchased  of  D.,  for 
the  town,  a  lot  of  stones  to  use  in  repairing  a  bridge  in  said  district, 
and  agreed  upon  the  price  of  the  same,  as  such  surveyor,  and  the  stones 
were  taken  and  used  accordingly.  In  a  suit  by  D.  to  recover  of  the 
town  the  price  of  the  stones,  IJeUif  that  the  town  could  not  be  heard  to 
deny  that  W.  was  highway  surveyor  in  said  district,  even  though  his 
appointment  may  not  have  been  in  writing,  jor  his  appointment  and  the 
certificate  of  his  oath  of  office  may  not  be  recorded  in  the  town  re- 
cords: Id. 

The  selectmen  of  a  town,  as  its  prudential  officers,  may  appoint  an 
agent  to  build  or  repair  roads  or  bridges,  in  cases  where  by  law  it  be- 
comes their  duty  thus  to  build  or  repair  as  such  selectmen  :  Id. 
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Practice. 

Aflmts^iion  of  Pemotis  not  Parties  to  defend  or  prosecute. — According 

to  the  practice  in    New  Hampshire,  any  person  who  can  satisfy  the 

court  that  he  has  any  rights  involved  in  the  trial  of  a  cause,  may  he 

admitted  to  prosecute  or  defend  the  action  :  Parsons  v.  Eureka  Potcder 

Works,  48  N.  H. 

A  person  not  the  defendant  in  interest,  but  who  has  been  admitted  to 
defend  an  action,  may  properly  be  allowed,  in  the  discretion  of  the  court, 
to  plead  the  Statute  of  Limitations :  Id. 

River. 

Change  of  Channel. — When  the  channel  of  a  river  has  been  gradu- 
ally changing  for  years,  by  wearing  away  the  bank  on  the  defendant's 
side,  and  by  adding  and  forming  accretions  upon  the  opposite  shore 
owned  by  plaintiff,  by  slow  and  imperceptible  degrees,  the  channel  as  so 
changed  must  be  regarded  as  the  rightful  and  accustomed  channel,  for 
the  time  being,  as  between  the  different  parties :  Gerrish  v.  Clotigh,  48 
N.  H. 

Such  accretions  become  the  property  of  the  kndowner  upon  that  side 
of  the  river,  and  are  as  much  entitled  to  protection  as  his  original 
enclosure:  Id. 

In  such  case  the  defendant  may  protect  his  banks  from  further  en- 
croachment by  rubbling  or  other  means,  provided  it  do  not  cause  a 
change  in  the  (then)  accustomed  channel  of  the  river,  to  the  material 
or  appreciable  injury  of  other  riparian  owners;  but  he  has  no  right  to 
build  a  dam,  breakwater,  or  other  obstruction  in  the  stream,  which  will 
raise  the  water  upon  the  plaintiff's  land,  or  wash  the  same  away :  Id. 

The  questions  in  regard  to  the  right  of  a  reasonable  vse  of  the  stream, 
or  in  regard  to  ordinary  care  and  prudence,  in  erecting  such  dam  or 
obstruction,  do  not  arise  in  such  case :  Id. 

Shippinq.     See  Admiralty. 

Supreme  Court.    See  Taxation. 

Jurisdiction.  —  This  court  cannot  acquire  jurisdiction  of  a  cause 
through  an  order  o£  a  Circuit  Court  directing  its  transfer  to  this 
court,  though  such  transfer  be  authorized  by  the  express  provision 
of  an  Act  of  Congress.  Such  provision  must  be  regarded  as  an  attempt, 
inadvertently  made,  to  give  to  this  court  a  jurisdiction  withheld  by  the 
Constitution :   The  Alicia,  7  Wall. 

In  such  a  case,  a  notice. to  docket  and  dismiss  must  be  denied,  and 
this  court  will  certify  its  opinion  to  the  Circuit  Court,  for  information, 
in   order  that  it  may  proceed  with  the  trial  of  the  cause :  Id, 

Taxation.     See  Legal  Tender  Notes. 

Certificates  of  Indebtedness. — Where  an  act  of  a  state  legislature 
authorized  the  issue  of  bonds,  by  way  of  refunding  to  banks  such  por- 
tions of  a  tax  as  had  been  i^essed  on  Federal  securities  made  by  the 
Constitution  and  statutes  of  the  United  States  exempt  from  taxation, 
and  the  officers  who  were  empowered  to  issue  the  obligations  refused  to 
sign  them,  because,  as  they  alleged,  a  portion  of  the  securities  for  the 
tax  on  which  the  bank  claimed  reimbursement  was,  in  law,  not  exempt, 
and  the  highest  court  of  the  state  sanctioned  this  refusal :  Held,  that 
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this  was  a  decision  by  a  state  court  against  a  right,  privilege,  or  immu- 
nity claimed  under  the  Constitution  or  a  statute  of  the  United  States, 
and  so  that  this  court  had  jurisdiction  under  the  25th  section  of  the 
Judiciary  Act,  and  the  amendatory  Act  of  February  5th  1867 :  The 
Bauki  V.  The  Mayor,  7  Wall. 

Certificates  of  indebtedness  issued  by  the  United  States  to  creditors 
of  the  government,  for  supplies  furnished  to  it  in  carrying  on  the  recent 
war  for  the  integrity  of  the  Union,  and  by  which  the  goveromeot  pro- 
mised to  pay  the  sums  of  money  specified  in  them,  with  interest,  at  u 
.  time  named,  are  beyond  the  taxing  power  of  the  States :  Id. 

• 

Trespass. 

Injury  to  Trespasser — Fence  Laxos. — Every  owner  of  property,  be- 
fore he  can  maintain  an  action  to  recover  for  injuries  to  it  must  show 
that  he  used  reasonable  and  ordinary  care  and  diligence,  to  protect  it 
from  injury:   Calkins y,  Mathews,  5  Kan. 

While  the  legislature  of  this  state,  by  enacting  certain  fence  laws, 
and  laws  regulating  the  running  at  large  of  stock,  have  impliedly  de- 
clared that  such  reasonable  care  and  diligence  with  regard  to  real  estate, 
shall  be  to  fence  it  with  a  lawful  fence,  and  that  no  action  shall  lie  for 
injuries  done  by  roaming  cattle,  unless  such  lawful  fence  is  made ;  yet 
they  have  nowhere  attempted  to  enact  any  law,  giving  to  any  person  any 
right  upon  another's  land,  whether  fenced  or  not;  an  act  of  that  kind 
would  tend  to  disturb  vested  rights,  and  be  unconstitutional  and  void :  Id. 

It  is  not  necessary,  in  otder  to  enable  a  party  to  recover  for  injuries  to 
his  property,  caused  by  the  negligence  of  others,  that  he  should  be  en- 
tirely free  from  all  negligence  himself;  but  if  his  negligence  is  slight, 
and  that  of  the  other  party  is  gross,  or  if  his  is  remote,  and  that  of  the 
•  other  is  the  proximate  cause  of  the  injury,  he  may  recover  :  Id. 

It  is  a  question  of  fact  for  the  jury  to  determine,  whether  there  has  been 
negligence  and  its  nature  and  degree,  but  it  is  a  question  of  law,  for  the 
court  to  determine,  what  degree  of  care  and  diligence  on  the  one  side, 
and  of  negligence  on  the  other,  will  entitle  the  plaintiff  to  recover :  Id. 

The  plaintiff  below  allowed  his  horse  to  run  at  large.  The  horse 
wandered  on  to  the  unenclosed  land  of  the  defendant,  and  fell  into  an 
old  well,  which  caused  his  death :  Hdd,  That  the  plaintiff  cannot  re- 
cover, unless  the  defendant  was  guilty  of  gross  negligence  in  leaving  the 
old  well  open  :  Id. 

It  was  error  for  the  court  to  charge  the  jury  in  such  a  case,  that  the 
defendant  is  liable,  if  through  his  failure  to  exercise  ordinary  care  and 
prudence  in  the  management  of  his  land  the  horse  was  killed :  Id 

Title  of  Plaintiff. — In  an  action  for  cutting  down  and  carrying  away 
timher,  from  a  certain  piece  of  land  in  the  possession  of  the  plaintiff 
below,  who  claims  to  be  the  owner  thereof,  and  whose  evidence  of  title 
i:^,  Ist.  A  patent  from  the  United  States  to  an  incompetent  Wyandotte 
lodian,  issued  under  article  4  of  the  treaty  with  the  Wyandottes,  of 
January  3 Ist  1855;  and  2d.  A  deed,  not  approved  by  the  Secretary 
of  the  Interior,  from  said  Wyandotte  Indian  to  himself:  Ileld^  That  the 
plaintiff  may  maintain  the  action.  That  although  his  title  may  be  de- 
fective, yet  while  he  is  in  possession,  claiming  to  be  the  owner,  and  has 
color  of  title,  no  mere  wrongdoer  can  dispute  his  title :  Nelson  v. 
Mother,  5  Kan- 
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THE  LAW  OF  CONTjJIBUTIOX. 

The  doctrine  of  contribution  may  be  defined  as  tl:e  rule  by 
which  one  person,  when  compelled  to  discharge  more  than  his 
share  of  any  joint  liability,  can  recover  from  those  liable  with  him 
their  aliquot  proportion  of  the  common  burden.  The  justice  of 
the  rule  is  obvious,  and  is  recognised  by  the  codes  of  all  civilized 
nations.  The  instances  of  its  application  under  our  law  are 
numerous ;  but  all  depend  on  the  fundamental  principle  that 
whenever  persons  are  in  equali  jure  a  common  liability  is  a  com- 
mon  charge.  They  may,  however,  for  the  sake  of  convenience, . 
be  considered  under  three  heads : — 

I.  Contribution  between  joint  debtors. 

IL  Contribution  between  joint  owners. 

III.  Contribution  between  owners  of  contiguous  property. 

I.   Contribution  between  Joint  Debtors. 

The  cases  under  this  head  may  be  divided  into  two  classes  r — 

A.  Co-sureties.     B.  Other  joint  debtors. 

A.  Contribution  between  sureties,  unlike  some  other  of  the 

instances  of   the   application   of  this    doctrine,   was   originally 

enforced  only  by  the  courts  of  equity,  the  chancellors  finding  its 

germ  in  the  Roman  law,  where,  however,  it  existed  in  but  a  crude 

and  imperfect  form.     By  that  law,  a  surety  upon  payment  of  the 

<leht  became  entitled  to  the  benefit  of  the  doctrine  of  subrogation. 
Vol.  XVII.— 29  («4«> 
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which,  placing  him  in  the  position  of  the  creditor,  enabled  him  to 
enforce  all  the  remedies  of  the  latter  as  well  against  the  principal 
as  the  other  sureties.  A  cession  of  all  such  remedies  would 
always  be  decreed  by  the  court  if  refused  by  the  creditor,  the 
transaction  being  really  more  the  sale  than  the  payment  of  the 
debt.  If,  however,  the  surety  failed  to  demand  this  cession,  he 
had  no  remedy  against  his  co-sureties,  the  theory  of  the  law  being 
that  he  obtained  contribution,  not  by  reason  of  any  equity  between 
him  and  the  other  sureties,  and  still  less  from  any  idea  of  an  im- 
plied contract  between  them,  but  that  he  sued  as  creditor,  to 
whose  position  he  was  subrogated,  and  for  whom  he  was  procura- 
tor  in  rem  suam :  Pothier,  Obligations,  p.  ii.  c.  6,  §  7,  Art.  4. 
This  original  harshness  of  the  law  was,  however,  modified  to  some 
extent  by  the  plea  or  "  exception"  of  division,  introduced  by  the 
Emperor  Adrian.  The  effect  of  this  was  that  the  court  would 
decree  a  division  of  the  debt  between  those  sureties  who  were 
short,  and  thus  restrict  the  demand  of  the  creditor  against  the 
surety  sued  to  his  proportion  only.  If,  however,  as  was  the  case 
with  judicial  sureties  and  sureties  for  debts  due  the  state,  this 
exception  could  not,  or  if  in  other  cases  it  were  not,  pleaded,  the 
surety  paying  the  debt  was  still  entitled  to  the  benefit  of  the  doc- 
trine of  subrogation :  Pothier,  Obligations,  p.  ii.  c.  6,  §  6,  Art.  12. 

The  English  courts  of  equity  in  adopting  this  remedy,  briefly 
sketched  above,  from  the  Roman  law,  modified  and  enlarged  it, 
basing  it,  not  upon  the  narrow  ground  of  subrogation,  but  upon 
the  broadest  principles  of  natural  equity,  that  since  the  payment 
of  the  debt  by  one  surety  released  all  from  their  liability,  the 
others  oiight  to  reimburse  him  to  the  extent  of  their  respective 
shares :  Beering  v.  Winchehea^  2  Bos.  &  Pul.  270.  Qui  senUre 
commodum  serUire  debet  et  onus.  The  surety  was  still  entitled  to 
all  collateral  securities  held  by  the  creditor,  but  contribution  was 
decreed  entirely  independent  of  the  doctrine  of  subrogation,  and 
based,  as  we  have  said,  upon  the  simplest  and  broadest  principles 
of  natural  equity. 

The  idea  that  contribution  depends  upon  the  theory  of  an  implied 
contract  between  the  sureties  has,  however,  been  advocated  by  some 
courts  of  law,  who  gradually  assumed  jurisdiction  over  the  subject. 
It  would  seem,  however,  to  have  been  thus  advocated  more  to  give 
jurisdiction  and  to  overcome  some  technical  objections  to  the  fonn 
of  the  action,  than  from  any  idea  that  such  an  implied  contract 
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actually  exiats  {Barry  v.  Rurvsom^  2  Kern.  (N.  Y.)  467),  since 
it  is  not  consistent  even  \f ith  the  rulings  of  the  courts  expressly 
advocating  it :  Baekdder  v.  Fi$k^  17  Mass.  464.  Lord  Eldon, 
in  Oraythome  v.  Swinhume^  14  Yes.  160,  intimated  that  since  the 
rule  was  so  well  understood,  the  sureties  might  be  said  to  contract 
with  reference  to  it ;  but  it  seems  difficult,  even  in  this  modified 
form,  to  reconcile  the  doctrine  with  sound  reason. 

In  case  the  sureties  all  became^  bound  by  the  same  instrument, 
or  even  by  different  instruments  with  the  knowledge  of  one  an- 
other, it  might,  |>erhap8,  be  said  that  they  contracted  with  refer- 
ence to  this  principle,  and  that  each  bound  himself  on  the  faith 
of  the  liability  of  the  others.     But  this  surely  cannot  be  said 
when  the  liability  of  the  sureties  depends  upon  different  instru- 
ments, and  they  become  bound  without  any  common  knowledge ; 
and  yet  it  is  well  settled,  both  at  law  and  in  equity,  that  this  is 
no  bar  to  obtaining  contribution :  Deering  v.  Wmchehea^  2  Bos.  k 
P.  270 ;  CoweU  v.  Edwards,  Id.  268  ;  Chaffee  v.  Jones,  19  Pick. 
260.     And   independent    of  this   the  object  of  the  contract  is 
simply  to  express  the  relations  between  the  sureties  and  the  cre- 
ditor ;  it  is  made  with  Am,  for  his  benefit.     How  then  can  an 
entirely  independent  contract  between  the  sureties  themselves  be 
implied  therefrom  ?     Again,  where  is  the  consideration  to  support 
such  an  implied  contract  ?     As  we  have  seen,  it  cannot  be  said, 
except  in  a  single  case,  that  one  surety  binds  himself,  on  the 
faith  of  the  liability  of  the  others.     Neither  can  it  be  said  that 
the  law  will  raise  an  implied  contract  to  contribute  because  the 
surety  who  paid  the  debt  did  what  the  others  were  legally  bound 
to  do,  since  this  can  only  be  applied  to  cases  where  one  has  paid 
what  was  solely  the  debt  of  another,  and  for  which  he  was,  as 
between  themselves,  only  collaterally  liable:  Jeffreys  v.  Chirr, 
2  B.  k  Ad.  833 ;  Pawnall  v.  Ferrand,  6  B.  &  C.  439 ;  Davtes  v. 
Humphreys,  6  M.  k  W.  158.     Exoneration  by  the  principal  is, 
indeed,  based  upon  this  doctrine,  since  here  the  surety  has  paid 
the  debt  of  the  former  and  not  his  own ;  but  it  cannot  be  applied 
between  the  sureties  themselves,  since  these  all  stand  in  equali 
jure,  all  are  equally  liable,  and  the  surety  asking  contribution 
has  only  paid  his   own    debt.      To  reason  as  did  the  court  of 
Massachusetts  [Baehelder  v.  Fish,  supra),  that  since  the  action 
is  assumpsit  the  right  must  rest  on  an  implied  contract,  is  reason- 
ing in  a  circle,  since  the  idea  of  an  implied  contract  was  first 
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advanced  expressly  to  give  a  basis  for  this  action  of  assumpsit. 
This  is  shown  by  the  very  case  (Birkley  v.  PreHgrave^  1  East  220) 
which  the  Massachusetts  court  cites  to  maintain  its  position, 
where  the  court  decided  that,  since  vhi,ju9  ibi  remediunij  the 
action  of  assumpsit  must  be  adapted  to  the  case  by  a  special 
count  setting  forth  the  facts. 

The  history  of  the  adoption  of  this  remedy  by  the  common-law 
courts  may  serve  still  further  to  illustrate  this  point.  As  has 
been  stated,  the  right  was  originally  enforced  only  by  the  courts 
of  equity,  and  was  only  adopted  by  the  common-law  courts  within 
a  comparatively  recent  period.  There  were  indeed  the  common- 
law  writs,  de  contributione  faciendd  inter  cohcBi'edes,  and  defeofe- 
mente :  Fitzherbert,  Natura  Brevium  162,  b. ;  HarberVs  Case^  3 
R.  11  b. ;  but  as  their  titles  indicate,  they  were  applicable  only 
between  joint  owners  of  real  property.  The  older  reports  con- 
tain many  cases  in  which  contribution  between  sureties  or  joint 
debtors  was  denied  by  the  common-law  courts :  Offley  ^  Johnsons 
Case^  2  Leond.  166  ;  Sir  Wm.  Whorwood's  and  Wormleighton  and 
Hunter  9  Cases^  Godb.  243,  and  other  cases  cited  in  Viner's  Abr. 
tit.  Surety.  One  of  the  earliest  instances  of  its  recognition  by  the 
law  courts  is  the  case  of  Layer  v.  NeUon^  decided  in  ^687,  and 
reported  in  1  Vernon  456,  but  even  here  it  was  declared  to  rest 
on  a  special  custom  of  London,  and  that  it  could  not  be  extended 
to  cases  in  which  the  contract  was  made  elsewl^ere.  In  1787,  it 
was  said  by  Buller,  J.,  "  the  first  case  of  the  kind  in  which  tht 
plaintiff  succeeded  was  before  Gould,  J.,  at  Dorchester;*'  Touu^ 
sant  V.  Martinant,  2  T.  R.  104. 

Aside,  therefore,  from  the  fact  that  the  idea  that  contribution 
between  sureties  depends  upon  an  implied  contract  seems  not  to 
be  founded  in  good  re*ason,  it  would  seem  that  the  courts  of  law 
thus  gradually  adopting  the  remedy  from  equity,  must  have  based 
it  upon  the  same  ground  as  that  on  which  it  there  rested. 

An  implied  contract  may,  however,  be  assumed  in  order  to 
support  the  action  at  law,  but  no  other  consequence  should  be 
deduced  from  it:  Deering  v.  Winchehea^  supra;  Barry  y.  Ran- 
som, supra;  and  this  is  practically  the  view  even  of  those  courts 
most  strenuously  advocating  the  notion  of  an  implied  contract, 
as  in  the  Massachusetts  case  before  cited  {Bachelder  v.  Fisk^  17 
Mass.  464),  where  the  court  was  in  the  end,  for  the  sake  of  con- 
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sistency  with  its  own  rulings,  obliged  to  fall  back  on  the  maxim 
ubijus  ibi  remedium. 

Although  the  action  may.  be  thus  maintained  at  law,  equity 
is  still  the  usual  and  better  tribunal,  Lord  Eldon  regretting 
that,  owing  to  the  necessary  incompleteness  of  the  remedy 
in  the  law  courts,  they  ever  assumed  jurisdiction :  Cowell  v. 
SdwardSj  supra.  Thus  where  one  surety  dies,  contribution 
against  his  representatives  cannot  be  obtained  at  law.  The 
contract  of  the  surety  with  the  creditor  is  a  personal  one, 
and  his  death  must  necessarily  terminate  his  liability^  and 
it  cannot  be  said,  therefore,  that  the  subsequent  payment  of 
the  debt  by  another  surety  enured  to  the  benefit  of  his  estate : 
Waters  v.  Rilcij,  2  Har.  &  G.  805 ;  York  v.  Peck,  14  Barb.  644. 
Equity,  however,  disregarding  these  technical  objections,  on 
account  of  the  manifest  hardship  of  the  case,  will  decree  contri- 
bution against  the  representatives  of  a  deceased  surety :  Simpson 
V.  Vaughn,  2  Atk.  83 ;  Primrose  v.  Bromley,  1  Atk.  89.  The 
rule  in  equity  has  also  been  held  to  be  the  rule  of  law  by  the 
courts  of  some  states,  which  have  no  equity  tribunals,  on  account 
of  the  necessity  of  the  case:  Bachelder  x,  Fisk,  supra;  Riddle 
V.  Bowman,  7  Foster  236. 

So  in  the  case  of  the  insolvency  of  one  surety,  complete  relief 
ca,nnot  be  obtained  at  law,  since  the  remedy  being  several  against 
each  surety,  the  insolvent's  share  cannot  be  apportioned :  Broton 
V.  Lee,  6  B.  &  C.  689 ;  Chaffee  v.  Jones,  19  Pick.  260.  This 
difficulty  not  existing  in  equity,  the  insolvent's  share  will  be  there 
apportioned  among  all  the  other  sureties:  Peters  v.  Rich,  1  Ch. 
R.  34 ;  Holt  v.  Harrison,  Id.  240,  The  court  of  New  Hamp- 
shire adopted  this  as  the  rule  of  law,  on  the  same  ground  of 
necessity  as  in  the  case  of  a  deceased  surety:  Henderson  v. 
McBuffie,  5  K  H.  38. 

This  right  of  contribution  not  arising  in  favor  of  any  surety 
till  he  has  paid  more  than  his  share  of  the  debt,  is  not  barred  by 
the  discharge  of  any  other  by  a  certificate  in  bankruptcy.  If 
the  payment  of  the  debt  be  made  subsequently,  the  bankrupt's' 
share  is  the  same  as  any  other  debt  contracted  after  his  discharge ; 
if  made  before  it  is  provable  against  his  estate,  like  any  other 
debt.  This  is  the  rule  under  both  the  English  and  American 
acts:  Collins  v.  Prosser,  1  B.  &  C.  682;  White  v.  CorheU,  1  E. 
B.  &  E.  1103 ;  Bole  v.  Warren,  32  Me.  94 ;  Bunn  v.  Spark,  1 
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Carter  397 ;  Hilliard  on  Bankruptcy,  p.  323 ;  James  ou  Bankrupt 
Law  of  1867,  p.  142. 

The  payment  of  the  debt  upon  which  this  claim  for  contribu- 
tion is  founded  must  have  been  made  compulsorilff.  This  does 
not  mean,  however,  that  it  is  necessary  for  the  surety  in  all  eases 
to  delay  until  the  creditor  sues  and  obtains  judgment  against 
him ;  it  is  suflScient  that  upon  default  of  the  principal  the  creditor 
demand  the  debt  of  him,  and  he  may  thereupon  pay  and  recover 
contribution  from  his  co-sureties:  Cawell  v.  Edtoard^  2  Bos.  k 
Pull.  268 ;  Bradley  v.  Burwell^  3  Denio  61.  This,  indeed,  would 
be  his  only  proper  course,  for  if  Ke  compelled  the  creditor  to  sue, 
the  costs  of  the  suit  would  fall  solely  upon  himself,  he  having  no 
right  to  demand  contribution  for  an  expense  incurred  in  thus 
uselessly  resisting  a  legal  demand :  Knight  v.  ffugheSy  3  Car.  & 
P.  467 ;  Henry  v.  Goldney,  15  M.  &  W.  494.  If,  however,  there 
be  any  valid  defence,  it  would  be  the  duty  of  the  surety  up(w 
whom  the  demand  is  made  to  plead  it,  in  all  cases  in  which  it 
would  be  hopeful  and  prudent  for  him  to  do  so ;  and  in  the  event 
of  such  defence  proving  unsuccessful,  he  could  recover  from  his 
co-sureties  their  proportion  of  the  costs,  they  being  incurred  for  the 
common  benefit :  Kemp  v.  Findeny  12  M.  &  W.  421 ;  Fletcher  v. 
Jackson^  23  Vt.  593;  Davis  v.  Fmerson,  17  Me-  64.  And, 
indeed,  not  to  plead  such  defence  would  bar  his  claim  to  contri- 
bution, since  the  payment  would  then  be  regarded  as  having  been 
made  voluntarily. 

With  this  exception  it  may  be  generally  stated  that  contribution 
cannot  be  extended  beyond  the  liability  assumed  by  the  sureties 
when  making  the  coittract  with  the  creditor.  Thus  there  can  be 
no  recovery  of  interest,  since  the  right  to  compel  contribution 
arising  immediately  upon  payment  of  the  debt  by  any  surety,  if 
he  delay  making  the  claim,  he  suffers  for  his  own  neglect :  Bell 
V.  FreCy  1  Swanst.  90 ;  Bezoil  v.  Bowerbanky  1  Gampb.  50.  The 
application  of  this  rule  must,  however,  be  confined  to  the  reasons 
upon  which  it  is  based.  Thus  if  the  remedy  of  the  surety  is,  by 
reason  of  his  co-surety's  insolvency,  practically  worthless,  there 
is  authority  for  the  statement  that  he  may,  when  the  latter  be- 
comes again  solvent,  recover  from  him  his  share  of  the  debt  with 
interest  from  the  time  of  payment :  Swain  v.  Wall,  1  Ch,  R.  149. 

This  right  of  contribution  affects  only  the  relations  of  the  sure- 
ties between  themselves,  and  is  entirely  distinct  from  and  inde- 
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pendent  of  the  contract  with  the  creditor,  and  cannot  be  modified 
by  any  act  of  his.  Thus  a  surety,  though  discharged  by  the 
creditor,  is  still  liable  for  his  share  of  the  debt  in  respect  to 
contribution:  Ex  parte  Qiffordy  6  Vesey  805;  Story's  Eq., 
§  498  and  note.  The  sureties  may,  however,  between  themselves, 
make  any  contract  they  please,  and  one  surety  may  thus  be 
exempted  from  all  ]iabili4)y  to  contribute :  Swan  v.  TfoZZ,  9upra  ; 
Craythome  v.  Swinburne j  14  Vesey  160 ;  Barry  v.  Ramoniy  2 
Kern.  467.  Such  agreement  may  be  either  express  or  implied. 
Thus,  if  one  surety  enter  into  the  original  contract  at  the  request 
of  the  others,  there  might  as  to  him  be  an  implied  waiver  of  the 
right  to  contribution,  and  if  compelled  to  pay  the  debt,  he  could 
recover  the  whole  amount  from  his  co-sureties.  Parol  evidence, 
as  well  of  an  express  agreement  as  of  such  extrinsic  circum- 
stances, is  admissible,  it  not  being  offered  to  vary  the  terms  of  a 
written  contract,  the  object  of  that  being  simply  to  express  their 
relations  with  the  creditor:  Orauthame  v.  Swinbumej  ntpray 
Bradley  v.  Ransom^  supra,  overruling  6r£T,  J.,  in  Norton  v. 
Coons,  2  Selden  83. 

If  the  surety  paying  the  debt  release  any  of  his  co-sureties,  he 
c6uld  still  compel  the  others  to  contribute  their  proportion,  their 
liability  to  him  being  several  and  not  joint :  Graham  v.  Robinson, 
2  T.  R.  282 ;  23  Vt.  581.       *• 

The  foregoing  remarks,  though  made  more  especially  with 
reference  to  sureties  for  the  debt  of  another,  apply  to  all  contracts 
of  indemnity.  Thus  in  the  case  of  double  insurance,  in  the 
absence  of  the  usual  clause  in  the  policy  regulating  this,  any  one 
set  of  underwriters  compelled  to  pay  the  whole  loss  would  have 
contribution  against  the  others :  Newby  v.  Reed,  1  W.  Bl.  416. 

B.  Other  Joint  Deitort.^-The  principles  already  discussed  with 
reference  to  co-sureties  apply  equally  to  joint  debtors  generally, 
this  distinction* having  been  made  only  for  convenience.  In  the 
Romsm  law,  however,  there  was  a  distinction  in  some  respects  be- 
tween the  two  classes.  Thus  only  sureties  could  plead  the  excep- 
tion of  division  :  Pothier  Oblig.,  p.  II.  c.  6,  §  6,  Art.  2.  Again, 
while  the  doctrine  of  subrogation  applied  equally  to  both,  joint 
debtors,  unlike  sureties,  could  obtain  contribution  without  subro- 
gation, by  means  of  the  oc^  pro  socio :  Pothier  Oblig.,  p.  II.,  c.  ^ 
3,  Art.  8,  §§  5  and  6. 

Contribution  between  Wrongdoers, — This  is  the  only  exception 
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to  the  general  rule  that  contribution  will  always  be  decreed  when- 
ever one  person  pays  more  than  his  share  of  any  joint  liability, 
both  law  and  equity  denying  relief  to  one  whose  claim  must  be 
based  on  his  own  wrong :  Merryweather  v.  Nixan^  8  T.  R.  186 
(Smith's  L.  C).  This  must,  however,  be  confined  to  the  reasons 
upon  which  it  is  based,  and  can  therefore  only  be  applied  to  cases 
of  actual  moral  wrong,  or  where  the  act  was  wilfully  committed 
and  known  to  be  illegal :  Wooley  v.  Batte^  2  Car.  k  P.  417 ; 
Adamaon  v.  JarviSy  4  Bing.  66;  Bailey  y.  Busnn^j  28  Conn. 
455 ;  Hbrbach  v.  Elder^  18  Penna.  83.  Igrwrantia  juris  mn 
excusaty  but  here  the  plaintiff  does  not  seek  to  escape  from  his 
liability,  but  only  asks  that  those  equally  responsible  with  him 
for  the  injury  should  bear  their  proportion  of  the  penalty.  Where 
the  tort  was  committed  by  the  servant  of  several  persons,  while 
employed  in  the  common  service,  and  one  master  is  sued,  it  is 
clear  that  the  reason  of  the  rule  denying  contribution  between 
wrongdoers  does  not  apply :  Worley  v.  BaUe^  supra;  Horbaeh  v. 
EldeTy  supra. 

11.  Contribution  between  Joint  Owners. 

A.  Between  Joint  Otvners  of  ChcUtels. — One  joint  owner  of  a 
chattel  cannot,  as  a  general  rule,  compel  the  others'  to  contribute 
towards  expenses  incurred  by  him  in  making  repairs  or  improve- 
ments on  the  common  property,  unless  made  with  the  consent  of 
such  other  owners.  This  consent,  however,  need  not  be  express, 
but  may  be  implied  from  circumstances ;  as  in  the  case  of  animals, 
the  owners  of  which  may  always  be  presumed,  unless  there  be 
special  circumst^^nces,  to  desire  that  they  should  be  fed  and  shel- 
tered ;  the  owner  may  also  in  many  other  cases  be  regarded  as 
agent  for  all :  Story  on  Part.  §  414 ;  Steamboat  New  Orleans  v. 
PhcebuSj  11  Peters  175.  The  subject  is  usually  discussed  with 
reference  to  part  owners  of  ships,  and  many  quei^tions  of  interest 
are  involved  not  strictly  falling  within  the  limits  of  this  article. 

B.  Contribution  between  Joint  Oumers  of  Meal  Estate, — Con- 
tribution between  joint  owners  of  real  estate,  while  based  upon 
the  same  equitable  principles  as  in  the  cases  already  considered, 
is  not  so  exclusively  a  creature  of  chancery,  the  common  law  pro- 

r  viding  the  means  for  its  enforcement.  Contribution  may  be 
enforced  by  one  joint  owner  of  real  estate  against  another  in  two 
cases. 
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(1).  For  expenses  incurred  in  making  repairs  on  a  house, — In 
regard  to  repairs  or  improYements  made  by  one  joint  owner  of 
real  estate,  the  general  rule  is  the  same  as  in  the  law  of  personal 
property:  Bowles's  Ccise^  11  R.  82  b;  Taylor  v.  Baldtvin,  10 
Barb.  582.  An  exception  was,  however,  made  by  the  common 
law  in  favor  of  joint  owners  of  houses  and  mills ;  one  tenant,  in 
case  his  co-tenant  refused  to  join  him  in  making  necessary  repairs, 
being  enabled  to  compel  him  so  to  do  by  means  of  the  writ  de 
reparatiane  faciendd :  Fitzherbert's  Natura  Brevium  162  b  ;  Co. 
Litt.  200  b.  This  writ  was,  according  to  Lord  Coke,  based  upon 
reasons  of  public  policy,  the  owners  being  "  bound,  pro  bono 
puHicOj  to  maintain  houses  and  mills  which  are  for  the  habitation 
and  use  of  man :"  Ibid. ;  and  it  is  upon  this  ground,  and  because 
Buch  property  cannot  be  conveniently  partitioned,  that  the  action 
now  rests :  JDoane  v.  Badger^  12  Mass.  65 ;  Mumford  v.  Brown^ 
6  Cowen  475.  The  expenses  of  all  other  improvements  upon 
laid  held  jointly  must  be  borne  solely  by  the  person  making 
them,  the  improvements  themselves  enuring  to  the  benefit  of  the 
estate.  A  court  of  equity  will,  however,  when  decreeing  partition, 
assign  to  the  tenant  who  made  the  improvements  that  part  of  the 
estate  upon  which  they  were  made,  or  make  some  other  equitable 
arrangement :  Town  v.  Needham^  3  Paige  646 ;  Green  v.  Putnam^ 
1  Barb.  507. 

(2).  Contribution  to  redeem  an  estate  from  a  mortgage  or  other 
lien. — At  the  common  law,  the  writs  de  conttihutione  would  always 
lie  where  lands  held  jointly  were  charged  with  a  suit  which  the  lord 
sought  to  enforce  against  one  tenant  solely.  These  writs  were 
founded  on  the  Statute  of  Marlebridge,  52  H.  «8,  c.  9,  which  pro- 
vided, "  if  any  inheritance,  whereof  but  one  suit  is  due,  descends 
unto  many  heirs  as  with  parceners,  whoso  hath  the  eldest  part  of 
the  inheritance  shall  do  the  suit  for  herself  and  fellows,  and  the 
others  shall  be  contributaries  according  to  their  portions.'*  With 
respect  to  feoffees,  there  could  not,  from  the  nature  of  the  case, 
be  any  statutory  provision  as  to  who  should  do  the  suit,  and  it 
was  therefore  left  to  the  agreement  of  the  parties ;  if  they  could 
not  agree,  the  lord  could  sue  any  one,  who  could  compel  the  others 
to  come  in  and  defend  with  him  by  means  of  an  audita  querela : 
Fitzherbert's  N.  B.  162  b. ;  ffarbeH*s  Case,  3  R.  11  b.  These  vrits 
were  commonly  used  when  lands  were  charged  with  the  payment 
of  an  ancestor's  or  grantor's  debt  by  recognisance  or  statutes 
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merchant,  and  many  instances  of  this  application  are  gi?en  in 
ffarberfs  Oiue^  3  ]&  11  b«  This  case  declared  what  may  be 
regarded  as  the  fundamental  principle  of  contribution,  that  when- 
ever persons  stand  in  equalijur^,  they  must  bear,  rateably  all  bur- 
dens. Another  principle  equally  fundamental  is  that  in  the  case 
of  a  mortgage  the  debt  is  the  principal,  and  the  land  only  col- 
lateral security  for  its  payment.  On  these  two  |Mrinciples  depends 
the  modem  law  of  contribution  to  redeem  a  mortgage.  It  may, 
perhaps,  be  more  conveniently  discussed  under  two  divisions. 

(a).  With  reference  to  grantees. 

6).  With  reference  to  heirs  or  devisees. 

(a).  If  the  mortgagor  alien  his  whole  estate  to  different  pur- 
chasers by  deeds  taking  effect  simultaneously,  the  purchasers 
would  then  all  stand  in  equalijurey  and  would  c<mtrib«te  rateably 
towards  the  redemption.  ^  If,  however,  the  qaortgagor  alien  only 
part  of  his  estate,  the  portion  retained  by  htm  is  primarily  liable, 
the  debt  being  the  principal.  If,  now,  he  grant  this  remainder 
of  the  estate  to  a  second  purchaser,  die  portion  thus  subsequently 
granted  would  still  be  primarily  liable,  as  snch  second  grantee 
would  take  the  estate  as  his  grantor  had  it,  or,  to  state  the  rule 
in  its  usual  form,  '^  the  lands  are  charged  in  the  inverse  order  of 
alienation.*'  This  rule,  the  justice  of  which  was  ably  vindicated 
by  Chancellor  Kent  (Cheeseborough  v.  Millard,  1  Johns.  Ch.  409), 
may  now  be  regarded  as  settled  law  in  most  of  the  states.^  The 
only  question  is,  do  the  parties  stand  in  equali  ju/re  f  Clearly 
they  do  not.  The  first  purchaser  buys,  as  he  supposes,  an  un- 
encumbered estate.  The  second  stands  in  the  position  of  his 
grantor,  and  can*  no  more  compel  the  first  to  contribute  than 
could  the  grantor  himself. 

(6).  The  case  of  heirs  or  devisees  presents  no  difficulty.  All 
stand  in  equali  jure,  and  any  one  compelled  to  pay  the  whole  debt 
in  order  to  save  his  estate,  is  subrogated  to  the  position  of  the 
mortgagee,  and  holds  the  mortgage  as  equitable  assignee  till  the 
others  redeem  by  contributing  their  proportions. 

A  tenant  for  life  is  bonnd  to  assume  only  those  burdens  which 
enure  to  the  benefit  of  his  estate.     Thus,  he  must  pay  taxes,  they 

'  See  Cowden*8  Estate,  1  Penna.  St.  267,  where  the  subject  is  discussed  bj  Kfix- 
nkdV,  J.,  and  the  authorities  cited  by  Story's  £q.,  |  1233  b,  in  opposition  to  the 
rule  are  shown  to  hare  no  application,  with  perhaps  an  exception  :  1  Yoange  & 
Colyer  Ch.  401. 
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being  imposed  for  yearly  benefits ;  but  he  can  obtain  contribution 
from  the  reveraioner  for  assessments  imposed  for  permanent  im- 
provements :  Cairns  v.  Chaubert^  3  Edw.  Ch.  312.  He  is  there- 
fore obliged  to  pay  only  the  interest  of  encumbrances  while  his 
estate  lasts,  and  contribution  between  him  and  the  reversioner  on 
redemption  is  based  upon  this  principle.  The  old  rule  was  that 
he  should  pay  one-third  of  the  debt  (JPZwd  v.  Flud^  Freeman 
210),  but  the.  more  exact  modern  rule  is  that  he  pays  "  what  the 
present  worth  of  annuity  equal  to  the  interest  would  amount  to 
computed  for  as  many  years  as  he  has  chances  of  life,  as  given 
by  the  annuity  tables:"  1  Washburn  Real  Prop.,  p.  917.  A 
dowress  of  course  pays  an  amount  equal  to  one-third  of  the  inter- 
est, ascertained  by  the  same  rule. 

As  between  an  heir  and  a  devisee,  the  lands  not  disposed  of  by 
will  are  primarily  liable,  ^Hhe  heir  sitting  in  the  seat  of  his 
ancestor:"  ChrahamY,  Dickinsony  3  Barb.  Ch.  169. 

in.   Contribution  between  Owners  op  Contiguous 

Property. 

Contribution  may  in  some  cases  be  enforced  between  owners  of 
contiguous  property,  or  of  personal  property  subjected  to  a  com- 
mon risk,  when  an  act  is  done  by  one  for  the  common  benefit. 
The  only  instance  of  this  in  the  law  of  p^sonal  property  is  the 
rule  known  as 

A.  General  Average. — When  property  on  the  sea  is  in  danger 
of  destruction  in  consequence  of  some  marine  peril,  and  a  sacrifice 
of  some  part  of  such  property  is  voluntarily  made  for  the  purpose 
of  saving  the  remainder,  the  property  thus  saved  contributes  by 
this  rule  its  proportion  of  the  loss  sustained  by  the  owner  of  that 
sacrificed.  The  justice  of  this  rule  is  obvious,  and  its  ^^  wisdom 
and  equity  will  do  honor  to  the  state  from  which  it  has  been  de- 
rived as  long  as  maritime  commerce  shall  endure:"  Abbott  on 
Shipping,  p.  605.  Its  origin  was  the  ancient  law  of  Rhodes,  iud 
from  thence  it  was  adopted  into  the  Roman  law.  One  of  the  ear- 
liest reported  cases  in  the  English  law  is  that  of  Hicks  v.  Paling- 
ton,  F.  Moore  297  (22  tlliz.),  where  it  is  stated  as  a  rule  of  the 
civil  law.  It  was,  however,  recognised  long  anterior  to  this,  as 
shown  by  the  message  sent  by  Edward  I.,  A.  D.  1285,  to  the 
Cinque  Ports :  Rymer  Foedera,  p.  ii.  p.  654. 

There  are  three  essentials  to  bring  a  loss  within  this  rule :  It 
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must  have  been  voluntary,  necessary,  and  successful.  Anciently, 
•when  a  jettison  of  goods  was  made,  it  vras  usual  for  the  master  to 
consult  with  his.  crew  as  to  its  propriety,  but  this  rule  is  abrogate*! 
by  modern  law.  It  was  never  considered  absolutely  essential 
to  the  bringing  of  a  loss  within  the  rule,  but  was  merely  con- 
sidered as  furnishing  good  evidence  of  its  necessity :  Abbott  on 
Shipping,  p.  471.  In  cases  of  extreme  danger,  there  being  no 
time  for  such  consultation,  the  imminency  of  the  peril  would  jus- 
tify an  "irregular**  jettison:  Ibid. 

All  property  saved,  whether  ship,  cargo,  or  freight,  contributes 
towards  the  average  ;  and,  if  either  be  sacrificed,  the  loss  consti- 
tutes a  claim  for  contribution.  By  the  Rhodian  law,  even  the 
eifects  and  clothes  of  those  on  board  contributed,  nothing  being 
excepted  save  provisions  and  instruments  for  the  defence  of  the 
ship  (3  Kent  Com.  p.  240) ;  and  such  was  also  the  rule  of  the  old 
English  law.*^ 

In  estimating  the  value  upon  which  this  contribution  is  to  be 
based,  the  ship's  value  at  the  time  she  was  lost  is  estimated  by 
the  aid  of  the  best  available  evidence  {Simonds  v.  White,  2  B.  & 
C.  805),  although  various  rules  for  approximation  have  been  pro- 
posed :  1  Caines  573 ;  2  S.  &  R.  229.  The  cargo  is  valued  at 
the  net  price  it  would  have  yielded  at  the  port  of  discharge: 
Rogers  v.  Mech.  In^Co.,  1  Story  609.  The  value  of  the  ship's 
equipments  is  considered  as  being  two-thirds  of  their  original 
value :  Strong  v.  iV.  Y.  Fire  Ins.  Co.,  11  Johns.  323. 

It  would  seem  that  expenses  incurred  in  seeking  repairs 
should  fall  within  the  rule,  they  being  for  the  benefit  of  cargo 
and  ship :  Padelford  v.  Boardman,  4  Mass.  54S ;  Greeley  v.  rrc- 
mont  Ins.  Co.,  9  Cush.  421. 

B.  Contribution  between  Owners  of  Contiguous  Real  Estate.— 
At  the.  common  law,  there  was  the  writ  de  domo  reparanda,  by 
which  a  tenant  of  one  part  of  a  house  to  compel  a  tenant  of 
another  part  to  repair  that  part  in  which  he  lived.  Thus,  the 
tenant  of  the  lower  part  could  compel  the  tenant  of  the  upper  to 
repair  the  roof.  Several  instances  of  its  application  are  reported, 
although  its  exact  extent  is  not  well  settled :  Fitzherbert,  N.  B. 

*  See  cases  cited  in  Vin.  Abr.,  tit.  ContrilnUion  and  Average.    The  inessage 
of  Edward  I.,  cited  above,  enumerates  the  following  among  the  articles  liable  tu 
contribute :  '*  Mouile,  zona  et  ciphus  argentcus,  ct  anulus  magistri  navis,  iu  digit' 
$uo  portatus.'* 
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127;  Keilway  98;  11  Mod,  7;  Tenant  v.  Goldwm,  2  Ld. 
Raymond  1089.  It  was  said  by  Parsons,  C.  J.,  that  it  would 
still  lie,  but  this  appears  doubtful :  Loring  v.  Bacon^  4  Mass.  575 ; 
Cheeseborough  v.  Greene,  10  Conn.  818.  It  was  not,  however,  a 
v»Tit  of  contribution,  the  expense  of  the  repairs  falling  solely  on 
the  defendant.  Equity  will  now,  however,  consider  all  such  ex- 
penses as  a  common  charge,  since  both  tenants  share  in  the  benefit : 
Campbell  v.  Mesier,  4  Johns.  Ch.  334 ;  10  Conn.  318,  The  sub- 
ject  is,  however,  usually  regulated  by  statute. 

Party-walls. — Whenever  a  party- wall  is  in  need  of  repairs, 
and  one  owner  refuses  to  join  the  other  in  making  them,  equity 
will,  in  the  absence  of  any  statutory  regulation,  compel  the  former 
to  contribute  his  share  of  the  expense.  This  was  the  rule  of  the 
civil  law  (Domat,  Civil  Law,  B.  I.,  tit.  12,  §  4),  and  is  well  estab- 
lished as  the  rule  in  equity :  Campbell  v.  Mesiery  4  Johns.  Ch. 
o34 ;  Partridge  v.  Gilbert,  15  N.  Y.  601 ;  Sherrerd  v.  CUco,  4 
Saudf.  (N.  Y.  Superior  Ct.)  480.  Chancellor  Kbnt  extended  the 
rule  to  a  case  where  the  wall  being  in  a  ruinous  condition,  was 
torn  down  and  rebuilt  [Partridge  v.  Gilbert,  supra) ;  but  the 
validity  of  this  application  has  been  doubted  in  15  N.  Y.  601, 
and  4  Sandf.  480.  These  cases  diflfered  somewhat  from  Campbell 
V.  Mesier,  and  cannot  be  regarded  as  overruling  it.  In  these 
cases  the  buildings  were  destroyed  by  fire,^  and  the  easement  in 
the  wall  was  of  course  extinguished  by  its  destruction.  And 
since  one  owner  could  not  compel  the  other  to  rebuild,  the  reci- 
procity of  obligation,  which  is  the  necessary  basis  of  a  claim  for 
contribution,  no  longer  existed.  Where,  however,  as  in  Campbell 
V.  Mesier,  in  repairing  a  wall  it  is  found  to  b^  so  ruinous  that 
it  is  necessary  to  tear  it  down  and  rebuild,  the  case  only  differs 
from  ordinary  repairs  in  the  fact  of  their  being  more  extensive. 

Division  Fences. — This  case  is  usually  regulated  by  statute,  but 
aside  from  this,  equity  would  always  decree  contribution,  when- 
ever the  erection  of  such  fences  could  be  regarded  as  a  benefit  to 
both  estates.  Thus,  it  is  an  equal  benefit  to  a  railroad  company, 
and  to  the  owner  of  the  contiguous  land,  that  the  cattle  of  the 
latter  should  not  stray  upon  th^  road.  In  the  absence,  there- 
fore, of  statutory  regulations,  equity  would  consider  the  expense 
of  building  a  division  fence  between  the  road  and  the  contiguous 
land  as  constituting  a  common  charge :  In  the  Matter  of  the  Mens. 
and  Saratoga  Railroad,  4  Paige  556. 

U.  iSl.  C. 
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AEOENT    AMERICAN     DECISIONS. 

Syfreme  Court  of  Pennsylvania. 

JAMBS  C.  VAN  DYKE  kt  al.  v.  ELIZABETH  VAN  DYKE  it  al. 

Although  a  will  may  be  ineffectual  to  pass  land  in  another  state,  because  not 
attested  bj  subscribing  witnesses,  yet  an  heir  at  law  to  whom  a  legacy  is  given 
from  the  testator^s  Pennsylvania  estate,  the  will  being  valid  in  this  state,  will  be 
put  to  his  election,  and  will  not  be  permitted  to  claim  the  gift  without  giring 
assent  to  evdrythSng  contained  in  the  instrument. 

The  English  rule  that  cases  in  which  a  legacy  is  given  by  an  unattested  will 
npon  the  express  condition  that  the  legatee  shall  give  up  his  claim  to  real  estate 
devised  away  from  him,  are  to  be  distinguished  from  those  in  which  such  a  condi- 
tion is  clearly  impUed^  rests  upon  no  eufflcient  reason,  and  cannot  be  satisfactorilj 
explained.  The  clear  intention  of  a  testator  should  not  be  frustrated  upoa 
authorities  establishing  a  distinction  without  any  difference. 

The  doctrine  of  equitable  election  is  grounded  upon  the  ascertained  intention  of 
the  testator,  and  the  court  can  resort  to  every  part  of  the  will  to  arrive  at  it,  in 
construing  a  bequest  widiin  its  rightful  jurisdiction. 

Equitable  election  rests  npon  the  principle  of  corapensatiim  ;  and  not  of  foHo^t^ 
ure,  which  applies  only  to  the  non-performance  of  an  express  condition. 

Courts  of  equity  in  Pennsylvania  have  jurisdiction  in  cases  of  election  ou  the 
ground  of  trust;  although  the  case  arises  under  a  will,  and  bears  incidentally 
upon  the  settlement  of  a  decedent's  estate.  The  jurisdiction  of  the  Orphans* 
Court  is  concurrent,  bat  not  exclusive. 

On  appeal  in  equity  from  a  decree  of  the  Court  of  Nisi  Prius. 

Dr.  Frederick  A.  Van  Dyke,  a  citizen  of  Pennsylvania,  domi- 
ciled in  Philadelphia,  died,  leaving  a  will  which  was  duly  admit- 
ted to  probate  in  Philadelphia. 

The  decedent  was  owner  of  personal  estate,  and  of  real  estate 
in  Pennsylvania  atid  also  in  New  Jersey. 

By  his  will  he  gave  to  his  daughters  legacies  to  be  paid  from 
his  estate  in  Pennsylvania  (which  nearly  exhausted  it),  and  devised 
the  residue  of  his  Pennsylvania  estate,  and  his  lands  in  New 
Jersey  (particularly  describing  them),  to  his  sons,  in  equal  shares. 

The  will,  having  no  subscribing  witness,  was  ineffectual  to  pass 
lands  in  New  Jersey,  and  as  to  the  testator's  real  estate  there,  he 
died  intestate,  and  his  daughters  take  in  equal  shares  with  his 
sons. 

This  was  a  bill  filed  on  behalf  of  the  sons,  alleging  that  the 
testator  meant  to  exclude  all  but  his  sons  from  his  New  Jersey 
property ;  and  that  he  intended  that  his  daughters  should  take  no 
more  than  the  legacies  he  had  bequeathed  to  them.     The  prayer 
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wts  that  they  taight  be  put  to  their  election,  either  to  give  effect 
to  the  whole  will  bj  relinquidhing  their  claim  to  the  New  Jersey 
property ;  or,  from  their  legacies,  to  compenBate  the  sonB  for  their 
loss  in  consequence  of  the  daughters  sharing  with  them  the  New 
Jersey  property. 

No  issue  of  fact  was  raised  by  the  answers,  and  the  question 
which  came  before  the  court  was  simply  whether  the  legatees 
were  bound  to  elect. 

JE.  CoppSe  MitcheU  and  Edward  Ohmtedy  for  appellants. 

(7.  JE.  Morgan  and  William  A.  Porter,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Sharswooi),  J. — ^No  question  has  been  made  by  the  parties  as 
to  the  jurisdiction  of  a  court  of  equity  in  this  state  to  give  the 
relief  prayed  for  in  this  bill.  It  having  been  suggested  that  it 
would  be  an  encroachment  upon  that  which  by  the  Acts  of 
Assembly  is  exclusively  conferred  upon  the  Orphans'  Court,  the 
attention  of  the  counsel  was  directed  to  this  point  when  the  cause 
was  ordered  for  reargument.  The  learned  and  able  gentlemen 
retained  for  the  defendants  have,  however,  frankly  conceded  it. 
Consent,  indeed,  cannot  give  jurisdiction,  and  it  is  therefore 
deemed  proper  to  say  that  we  entertain  no  doubt  upon  the  subject. 
The  Orphans'  Court,  by  the  Act  of  June  16th  1836,  §  19,  Pamph. 
L.  792,  has  jurisdiction  of  proceedings  for  the  recovery  of  legacies 
—of  the  settlement  of  the  accounts  of  executors — the  distribution 
of  the  estates  of  decedents — and  in  all  cases  wherein  executors  may 
be  possessed  of  or  in  any  way  accountable  for  any  real  or  personfl 
estate  of  a  decedent.  It  is  also  the  settled  doctrine  that  the  juris- 
diction of  that  court  within  its  appointed  orbit  is  exclusive :  White- 
fide  V.  Whitemde,  8  Harris  478 ;  ShoUenberger's  Appeal,  9  Harris 
387;  Black  v.  Black,  10  Casey  864 ;  and,  no  doubt,  a  court  of  equity 
cannot  interfere  with  a  matter  of  which  the  Orphans'  Court  has  ex- 
clnsive  jurisdiction :  Loonns  t.  Loomis,  8  Casey  283 ;  Biddle  v. 
Bickley,  9  Casey  276.  But  it  is  not  in  every  case  which  may  inci- 
dentally bear  upon  the  settlement  of  the  estate  of  a  decedent  that 
its  jurisdiction  is  exclusive ;  otherwise  all  remedies  for  the  recovery 
of  claims  against  such  estate  would  necessarily  be  drawn  within  its 
vortex.  This  has  never  been  pretended :  McLean*8  Executore  v. 
Wade,  3  P.  F.   Smith  146 ;  Sergeant's  Executors  v.  Etvtng,  6 
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Casey  75.  This  is  not  a  proceeding  to  recover  a  legacy  charged 
on  land,  nor  to  compel  a  settlement  or  distribution,  but  falls  within 
the  admitted  scope  of  the  authority  of  a  court  of  equity  in  cases 
of  trust.  The  legal  title  being  in  the  defendants  as  h«irs  at  law, 
that  court,  if  it  is  a  case  of  election,  holds  them  bound,  as 
trustees,  to  compensate  the  devisees  disappointed  of  the  bounty 
intended  for  them  by  the  testator.  The  jurisdiction  in  such  a 
case  is.  expressly  recognised  as  concurrent  in  LewU  v.  Lewis^  1 
Harris  79.  The  decree  of  this  court  will  doubtless  be  conclusive 
as  to  the  subject-matter  upon  the  final  settlement  of  the  accounts 
of  the  executors,  but  so  would  a  judgment  against  them  in  a 
court  .of  law,  if  no  fraud  or  collusion  were  shown.  We  pass 
therefore  to  the  main  questioni 

It  may  certainly  be  considered  as  settled  in  England,  that  if  a 
will  purporting  to  devise  real  estate,  but  ineffectually  because  not 
attested  according  to  the  Statute  of  Frauds,  gives  a  legacy  to  the 
heir  at  law,  he  cannot  be  put  to  his  election :  Hearle  v.  G-reen- 
hank,  3  Atk.  695 ;  Thelluasan  v.  Woodford,  13  Ves.  209 ;  Buck- 
ridge  V.  Ingraniy  2  Ves.  Jr.  652 ;  Sheddon  v.  Goodrichy  8  Ves. 
482.  These  cases  have  been  recognised  and  followed  in  this 
country :  Melchor  v.  Burger ,  1  Dev.  &  Batt.  Eq.  634 ;  McUlfresh 
V.  Schleyy  1  Gill  181 ;  JoneB  v.  JoneSy  8  Id.  197 ;  Kearney  v. 
McCombj  1  G.  E.  Green  189.  Yet  it  is  equally  well  established 
that  if  the  testator  annexes  an  express  condition  to  the  bequest 
of  the  personalty,  the  duty  of  election  will  be  enforced :  Boughton 
V.  Boughton,  2  Ves.  12 ;  Whistler  v.  Webster,  2  Ves.  Jr.  652 ; 
Ker  V.  WaucJwpe,  1  Bligh  1 ;  McEJfresh  v.  Schley,  1  Gill  181. 
That  this  distinction  rests  upon  no  sufficient  reason  has  been 
admitted  by  almost  every  judge  before  whom  the  question  has 
arisen.  Why  an  express  condition  should  prevail,  and  one  how- 
ever clearly  implied  should  not,  has  never  been  and  cannot  be 
satisfactorily  explained.  It  is  ^aid  that  a  disposition  absolutely 
void  is  no  disposition  at  all,  and  being  incapable  of  effect  as  such, 
it  cannot  be  read  to  ascertain  the  intent  of  the  testator.  But  an 
express  condition  annexed  to  the  bequest  of  the  personalty  does 
not  make  the  disposition  of  the  realty  valid :  it  would  be  a  repeal 
of  the  Statute  of  Frauds  so  to  hold.  How  then  can  it  operate 
any  more  than  an  implied  condition  to  open  the  eyes  of  the  court 
80  as  to  enable  them  to  read  those  parts  of  the  will  which  relate 
to  the  realty — and  without  a  knowledge  of  what  they  are,  how  can 
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the  condition  be  enforced  V  "  As  to  the  question  of  the  election," 
said  Lord  Kknyon,  while  Master  of  the  Rolls,  "  the  cases  which 
have  been  cited  are  certainly  great  authorities ;  but  I  must  confess 
I  should  have  great  difficulty  in  making  the  same  distinctions  if 
they  had  come  before  me.  They  have  said  you  shall  not  look  into 
a  will  unattested  so  as  to  raise  the  condition  which  would  be 
implied  from  the  devise  if  it  had  appeared ;  but  if  you  give  a 
legacy  on  condition  that  the  legatee  shall  give  the  lands,  then  he 
must  elect.  However,  I  am  bound  by  the  force  of  authorities  to 
take  no  notice  whatever  of  the  unattested  will,  as  far  as  relates  to 
the  freehold  estate:"  Carey  y.  AsketVy  1  Cox  241.  "I  do  not 
understand,"  said  Sir  William  Grant,  <*  why  a  will,  though  not 
executed  so  as  to  pass  real  estate,  should  not  be  read  for  the 
purpose  of  discovering  in  it  an  implied  condition  concerning  real 
estate  annexed  to  a  gift  of  personal  property ;  as  it  is  admitted  it 
must  be  read  when  such  condition  is  expressly  annexed  to  such 
gift.  For  if,  by  a  sound  construction,  such  condition  is  rightly 
inferred  from  the  whole  instrument,  the  effect  seems  to  be  the 
same  as  if  it  was  expressed  in  words :"  Brodie  v.  Barry ^  2  Ves. 
k  Bea.  127.  So  Lord  Eldon  declared  that  '^  the  distinctions 
upon  this  head  of  law  appear  to  be  rather  unsubstantial,"  and 
that  ^^  these  are  undoubtedly  thin  distinctions,  and  a  judge 
having  to  deal  with  them,  finds  a  difficulty  in  stating  to  his  owz» 
mind  satisfactory  principles  on  which  they  may  be  grounded  :** 
Ker  V.  Wauchope,  1  Bligh  1.  And  in  another  place:  "Tie- 
reason  of  that  distinction,  if  it  was  res  integra^  is  questionable." 
^^With  Lord  Kenyon,  I  think  the  distinction  such  as  the  nundi 
cannot  well  fasten  upon  :"  Sheddon  v.  Goodrich,  8  Ves.  482. 

Mr.  Justice  Kennedy  has  expressed  the  same  opinion.  "  When 
a  condition  is  necessarily  implied  by  a  construction  in  regard'  to 
vhich  there  can  be  but  one  opinion,  there  can  be  no  good  reason 
why  the  result  or  decision  of  the  court  should  not  be  the  same  as 
in  the  case  of  an  express  condition,  and  the  donee  bound  to  make 
an  election  in  the  one  case  as  well  as  the  other :"  Citr/  of  Phila- 
delphia V.  Davis,  1  Whart.  510. 

There  is  another  class  of  cases  in  England  wholly  irreconcil- 
able with  this  shadowy  distinction ;  for  the  heir  at  law  of  a  copy-^ 
hold  was  formerly  put  to  his  election,  though  there  had  been  no 
surrender  to  the  uses  of  the  will.     This  was  previous  to  55  Geo. 

IIL  c.  192 :  1  White  &  Tudor's  Leading  Cas.  239  not&-    Yet  as 
Vot.  xvn.— 30 
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Sir  William  Grant  has  remarked :  "  A  will,  however  executed, 
was  as  inoperative  for  the  conveyance  of  copyhold,  as  a  will  defect- 
ively executed  is  for  the  conveyance  of  freehold  estate:"  Brodie 
V.  Barry,  2  Ves.  &  B.  180. 

The  mind  instinctively  shrinks  from  the  task  of  frustrating  the 
clear  intention  of  a  testator,  aiming,  too,  to  make  all  his  children 
equal,  upon  authorities  establishing  a  distinction  without  any  differ- 
ence.    The  precise  point  can  never  arise  in  this  state,  for  happily 
our  Statute  of  Wills  of  April  8th  1833,  Pamph.  L.  249,  wisely 
provides  that  the  forms  and  solemnities  of  execution  and  proof 
shall  be  the  same  in  all  wills,  whether  of  realty  or  personalty.    The 
case  before  us  is  of  a  will  duly  executed  according  to  the  law  of 
Pennsylvania,  devising  lands  in  New  Jersey,  where,  however,  it 
is  invalid  as  to  the  realty  by  not  having  two  subscribing  witnesses. 
A  court  of  New  Jersey  might  hold  themselves  on  these  authorities 
bound  to  shut  their  eyes  on  the  devise  of  the  realty,  and  consider 
it  as  though  it  were  not  written.     And  so  they  have  held :  Kear- 
ney V.  Macomb,  1  C.  E.  Green  189.    They  might  feel  themselves 
compelled   to  say,  with  Lord   Alvanlby,  however  absurdly  it 
sounds:  '^I  cannot  read  the  will  without  the  word  'real'  in  it; 
but  I  can  say,  for  the  statute  enables  me,,  and  I  am  bound  to  say, 
that  if  a  man,  by  a  will  unattested,  gives  both  real  and  personal 
estate,  he  never  meant  to  give  the  real  estate:"  Buckridge  v. 
Ingram,  2  Ves.  Jr.  652.     But  a  statute  of  New  Jersey  has  wo 
such  moral  power  pver  the  conscience  of  a  court  of  Pennsylvania 
to  prevent  it  from  reading  the  whole  will  upon  the  construction 
of  a  bequest  of  personalty  within  its  rightful  jurisdiction.     If  a 
question  could  arise  directly  upon  the  title  of  the  heirs  at  law  to 
the  New  Jersey  land,  doubtless  the  courts  of  any  other  state,  upon 
the  well-settled  principles  of  the  comity  of  nations,  must  decide  it 
according  to  the   lex  ret  ritce.     We  are  dealing  only  with  the 
bequest  of  personalty,  and  the  simple  question  is,  whether  the 
testator  intended  to   annex   a   condition.     If,  without  making 
any  disposition  whatever  of  the  New  Jersey  estates— dying  intes- 
tate as  to  them — he  had  annexed  an  express  proviso  to  the  lega- 
cies to  his  daughters  that  they  should  release  to  their  brothers  all 
their  right  and  title  as  heirs  at  law  to  these  lands, — it  is  of  course 
indubitable  that  such  a  condition  would  have  been  effectual.     We 
are  precluded  by  no  statute  to  which  we  owe  obedience  from 
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reading  the  whole  will,  and,  if  we  see  plainly  that  such  was  the 
intention  of  the  testator,  from  carrying  it  into  effect. 

Some  cases  have  arisen  in  England  upon  wills  disposing  of 
English  and  Scotch  estates,  in  which  the  judgments  have  not  been 
harmonious,  nor  can  any  general  principle  be  extracted  from  them 
bearing  upon  this  question.  In  Brodie  v.  Barry^  2  Yes.  &  Bea. 
127,  an  heir  at  law  of  heritable  property  in  Scotland,  being  also 
a  legatee  under  a  will  not  conforming  to  the  law  of  Scotland  as 
to  heritable  property,  was  put  to  his  election.  By  that  law,  a 
previous  conveyance  by  deed  was  necessary,  according  to  the  pro- 
per feudal  forms,  upon  which  the  uses  declared  by  the  will  might 
operate.  As  by  the  law  of  Scotland  the  heir  at  law  in  such  a  case 
was  put  to  his  approbate  or  reprobate  (the  Scotch  law  term  for 
election),  and  it  was  very  similar  to  a  will  of  copyhold.  Sir  Wil- 
liam Grant,  considering  the  law  of  both  countries  to  be  the 
same,  felt  himself  freed  from  the  necessity  of  determining  by 
which  law  the  decision  should  be  made.  Bundcts  v.  Bundas,  2 
Dow  k  Clark  849,  was  a  case  in  the  House  of  Lords  from  Scot- 
land. The  will  was  formal,  according  to  the  Scotch  law,  but  was 
invalid  as  to  real  estate  in  England,  under  the  Statute  of  Frauds. 
Yet  the  decision  of  the  Court  of  Session  putting  the  English  heir 
at  law  to  his  approbate  or  reprobate,  was  aflSrmed.  This  case  is 
certainly  in  point  in  favor  of  the  position  taken  in  this  opinion. 
It  is  true,  that  in  the  judgment  pronounced  by  Lord  Chancellor 
Brougham — then  but  recently  raised  to  the  woolsack — it  is  not 
put  on  that  ground.  He  assumes  that  in  England,  while  a  court 
of  law  would  be  precluded  by  the  statute  from  looking  at  the  dis- 
position made  of  the  realty,  it  was  competent  for  a  court  of  equity 
to  do  so ;  and  that  the  Court  of  Session  in  Scotland  had  only  done 
what  a  chancellor  in  England  had  a  right  to  do ;  a  distinction,  it 
most  be  allowed,  not  doubted  in  any  of  the  previous  cases,  which 
were  all  in  courts  of  equity. 

In  McCaU  v.  McOall,  Drury  283,  Lord  Chancellor  Sugden 
held  that  an  heir  at  law  of  heritable  property  in  Scotland,  who 
was  also  the  devisee  of  real  estate  in  Ireland,  under  a  will  duly 
executed  as  to  the  Irish,  but  ineffectual  as  to  the  Scotch  estate, 
was  bound  to  make  his  election.  In  the  late  case  of  Maxwell  v. 
Maxwellj  13  Eng.  L.  k  Eq.  Rep.  443,  which  arose  in  England, 
the  heir  at  law  in  Scotland  was  not  put  to  his  election,  but  dis- 
tinctly on  the  ground  that  the  will,  in  the  alleged  disposition  of 
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the  Scotch  estate,  had  U8cd  only  general  words.  "  If  the  will  harl 
mentioned  Scotland  in  terms,"  said  Sir  Kniqht  Bruce,  Lord  Jus- 
tice, "  or  the  testator  had  not  any  real  estate,  except  real  eetate 
in  Scotland,  that  might  have  been  a  ground  for  putting  the  heir 
to  his  election.  The  matter,  however,  standing  as  it  does,  we  arc 
bound  to  hold  that  the  will  does  not  exhibit  an  intention  to  give 
or  affect  any  property  which  it  is  not  adapted  to  pass."  And 
Lord  Granworth  concurred  in  this  view. 

In  this  state  of  the  authorities,  we  are  clear  in  holding  that  ve 
are  not  precluded  by  force  of  the  New  Jersey  Statute  of  Frauik 
from  reading  the  whole  will  of  the  testator  in  order  to  ascertain 
his  intention  in  reference  to  the^  bequests  of  personalty  now  in 
question.  We  are  equally  clear  that  it  is  a  case  of  election.  The 
intention  of  the  testator  does  not  rest  merely  upon  the  implication 
arising  from  his  careful  division  of  his  property  among  his  child- 
ren in  different  classes,  but  he  has  indicated  it  in  words  by  the 
clause,  ^^  I  direct  and  enjoin  on  my  heirs  that  no  exception  be 
taken  to  this  my  will  or  any  part  thereof  on  any  legal  or  techni- 
cal account."  It  is  true  that  for  want  of  a  bequest  over,  this 
provision  would  be  regarded  as  in  terrorem  only,  and  would  not 
induce  a  forfeiture :  Chew's  Appeal^  9  Wright  228.  But,  as  has 
been  often  said,  the  equitable  doctrine  of  election  is  grounded 
upon  the  ascertained  intention  of  the  testator,  and  we  can  resort 
to  every  part  of  the  will  to  arrive  at  it.  "  The  intention  of  the 
donor  or  testator  ought  doubtless  to  be  the  polar  star  in  sach 
cases,"  says  Mr.  Justice  Kennedy,  '^and  whenever  it  appears 
from  the  instrument  itself  conferring  the  benefit,  with  certainty 
that  will  admit  of  no  doubt,  either  by  express  declaration  or 
words  that  are  susceptible  of  no  other  meaning,  that  it  was  the 
intention  of  the  donor  or  testator  that  the  object  of  his  bounty 
should  not  participate  in  it  without  giving  his  assent  to  everything 
contained  in  the  instrument,  the  donee  ought  not  to  be  permitted 
to  claim  the  gift,  unless  he  will  abide  by  the  intention  and  wishes 
^of  its  author :"  City  of  Philadelphia  v.  DaviSy  1  Whart.  510. 

This,  however,  is  not  the  only  mode  in  which  the  equity  of  the 
case  can  be  reached.  The  doctrine  of  equitable  election  rests 
upon  the  principle  of  compensation ;  and  not  of  forfdture,  which 
applies  only  to  the  non-performance  of 'an  express  condition: 
2  Madd.  Gh.  49.  Besides,  no  decree  of  this  court  could  authorize 
the  guardians  of  the  minors  to  execute  releases  of  their  right  and 


VAN  DYKE  r.  VAN  DYKE.  4(59 

title  to  the  New  Jersey  land  which  would  be  effectual  in  that  state. 

The  alternative  decree  prayed  for  in  the  bill  is  that  which  is  most 

appropriate  to  the  case. 

Decree  reversed ;  and  decree  entered  that  the  executors 
of  F.  A,  Van  Dyke,  deceased,  shall  pay  to  the  defend- 
ants such  sum  less  than  the  amount  of  their  respective 
legacies  as  will  compensate  the  plaintiffs  for  the  vahie 
of  the  shares  of  the  said  legatees  in  the  said  real  estate 
in  New  Jersey ;  and  that  it  be  referred  to  a  master  to 
settle  and  report  such  respective  amounts. 

The  English  Statute  of  Frauds   re-  if  used  in  a  will,  which,  if  found  in  a 

quired  that  a  will  of  lands  should  be  ex-  deed,  would  create  only  a  life  estate. 

ecQted  in  the  presence  of^three  subscrib-  Certainly,  then,  nothing  could  be  more 

ing  witnesses,  or  else  *<  be  utterly  roid  absurd  than,  upon  the  strength  of  such 

and  of  none  effect."      In  construing  a  maxim,  to  say  that  a  testator  did  not 

this  statute,  the  courts  have  laid  down  mean  what  he  has  solemnly  and  clearly 

two  principles,  which  seem  to  be  almost  expressed  in  writing  as  the  last  act  of 

iilentical,  but  yet  are  susceptible  of  very  his  life,  because  he  has  omitted  to  have 

wiclely  different  application.  the  required  number  of  witnesses  who 

1.  That,  since  every  man  is  presumed  subscribed  their  names  as  such,  or  some 

to  know  the  law,  where  a  testator  de-  other  technical  and  formal  requisite. 
n>ed  lauds   by  a  will  not  executed  and        2.  The  second  principle  above  mep- 

atte^ted  as  required   by  the  statute,  he  tioned  reduces  the  matter  to  a  question 

never  initRdtd  to  have  the  devise  take  of  evidence.     Where  the  will  is  so  exe- 

eifect :  Buchridgt  v.  IngrartL,  2  Ves.  652.  cuted  and  attested  as  to  be  properly  re- 

S.  That,  since  the  law  required  a  devise  ceived  and  read  in  evidence  before  the 

of  lands  to  be  proved  by  evidence  of  a  court,  it  has  never  been  doubted  that 

certain  character    and    solemnity,   the  those  who  receive  benefits  thereby  will 

courts  were  precluded  from  taking  no-  be  held   to   give   effect  to   every  part 

tice  of  the  devise  unless  the  proper  evi-  thereof.      Now,    a  writing  could  have 

dencc  of    it   were  produced.      Or,  in  been  received  in  evidence  by  the  court 

other  words,  they  c<MiW>io<r«irf  the  will:  when  considering  a  contract  or  a  be- 

ThellHWH  V.  Wood/ord,  13  Ves.  Jr.  209.  quest  relating  to  personalty,  which  wa* 

The  first  of  these  principles  is  founded  not  sufficient  evidence  to  affect  real  es- 
on  a  maxim  which  is  not  true  in  fact,  tate  under  the  statute :  and,  once  in 
and  ^ch,  in  cases  of  wills,  is  not  evidence,  every  part  of  it  might  cer- 
broug^  into  operation.  The  rules  of  tainly  be  looked  at  in  arriving  at  the  in- 
oonstraction  applied  to  wills  are  much  tention  of  the  framer  of  it  as  to  the  mai- 
ler strict  than  those  applied  to  deeds,  ter  in  hand, ».  e.  the  personal  property, 
because  testators  are  frequently  inopes  Tlie  anomaly  in  the  English  law,*^ 
comUU,  and  ignorant  of  the  law,  and  which  has  been  followed  in  this  country, 
this  has  been  so  from  a  very  early  pe-  and  which  is  exposed  and  overruled 
rio<i.  Executory  devises  have  been  in  the  foregoing  decision,  was  intro- 
supported,  where  as  remainders  they  duced  by  Lord  Hasdwickb  in  1749, 
would  have  fallen ;  and  words  are  suf-  in  Hearl  v.  Greenbank,  1  Ves.  Sr.  298, 
fident  to  pass  an  estate  of  inheritance,  where  he  seems  to  have  been  led  away 
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by  the  rerj  strong  and  positive  words  of  that,  whether  H  is  a  matter  relating 
of  the  statute,  ^'  utterly  void  and  of  to  real  estate  or  not.  You  must  read 
none  effect,*'  and  to  have  given  his  de-  the  whole  will  relating  to  the  pereonal 
cision  of  the  point  without  fully  exam-  legacy,  let  it  relate  to  what  it  will ; 
ining,  and  certainly  without  fully  stating,  which  is  a  substantial  difference,  and  will 
the  reasons  upon  which  he  grounded  it.  prevent  going  too  far  to  break  in  upon 
In  the  following  year,  17&0,  the  same  the  Statute  of  Frauds,  and  at  the  same 
chancellor  decided  the  caao  of  Boughton  time  will  attain  natural  justice,  vhirh 
V.  Boughton,  2  Ves.  Sr.  12,  which  was  requires,  as  far  as  may  be,  such  a  con 
also  a  question  of  election  arising  upon  struction  to  be  made,  otherwise  the  in- 
a  will  not  sufficiently  attested,  and  there  tent  of  the  testator  may  be  overturned.'* 
he  undertook  to  give  the  reasons  for  his  It  is  to  be  regretted  that  the  laws  of 
judgment  in  Heart  v.  Greenhank;  and  evidence  in  states  bordering  upon  each 
drew  the  distinction  between  an  express  other  should  be  so  widely  different  tA  to 
condition  that  those  claiming  benefit  by  give  rise  to  cases  like  Van  Djfkt  v.  Van 
the  will  should  suffer  the  whole  of  it  to  Dykt.  The  statute  of  New  Jereey  re- 
take effect,  and  a  similar  condition  im-  quires  tvoo  subscribing  witnesses  to  a 
plied  from  the  evident  intention  of  the  will — that  of  Maryland  three — and  io  the 
testator.  *<  If  there  is  such  a  condition  intermediate  state  of  Pennsylvania  a 
(express)  annexed  to  a  personal  le-  will  is  good  without  any  subscribing 
gacy,  the  court  must  consider  every  part  witness  at  all.  E.  C.  M. 
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In  Admiralty. 

ALONZO  JACKSON  et  al.,   Libellants,  r.  STEAM  PROPELLER 

KINNIE. 

State  statutes  authorizing  actions  in  rem  against  vessels  for  causes  cognisable  in 
admiralty  are  statutes  conferring  admiralty  jurisdiction,  and  are  therefore  un- 
constitutional. 

A  lien  created  by  a  state  law  against  a  domestic  vensel  for  supplies  furnished  in 
a  home  port  cannot  be  recognised  or  enforced  in  a  court  of  admiralty. 

This  was  a  libel  for  8eamen*8  wages.  The  Hoboke^Coal 
Company,  intervening  for  their  own  interest,  contested  the  libe- 
lants' demands,  and  claimed  to  have  a  lien  upon  the  vessel  for 
supplies  furnished.  A  reference  was  made  to  a  commissioner  to 
hear  the  proofs  and  allegations  of  the  parties. 

Hamilton  and  WalliSy  for  libellants. 

Jonathan  Dixon,  Jr.,  for  intervenors. 
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Field,  D.  J. — It  is  insisted  by  the  libellants  that  the  Hoboken 
Coal  Company  have  no  standing  in  court,  that  they  have  no  lien 
upon  this  vessel  which  a  court  of  admiralty  will  recognise  or 
enforce,  and  that  consequently  they  have  no  right  to  intervene 
for  their  own  interest,  or  to  contest  the  claims  of  the  libellants. 

It  is  admitted  that  the  propeller  was  owned  in  this  state,  that 
the  intervenors  were  a  corporation  organized  and  carrying  on 
business  in  this  state,  and  that  the  supplies  were  furnished  in  this 
state.  It  is  a  case  then  of  a  domestic  vessel,  and  supplies  fur- 
nished in  a  home  port.  By  the  maritime  law  of  continental 
Europe,  no  distinction  is  made  between  the  cases  of  domestic  and 
foreign  ships,  nor  between  supplies  furnished  in  a  home  port  and 
abroad.  But  by  the  maritime  law  of  England  and  of  this  country, 
supplies  furnished  to  a  domestic  vessel,  in  a  home  port,  are  pre- 
sumed to  be  furnished  on  the  personal  credit  of  the  owner  or 
master,  and  do  not  create  a  lien,  which  can  be  enforced  in  a  court 
of  admiralty  by  proceedings  in  rem. 

But  the  intervenors  claim  to  have  a  lien  upon  this  vessel,  in 
virtue  of  an  Act  of  the  Legislature  of  New  Jersey,  approved 
March  20th  1857.  The  title  of  the  act  is,  "  An  act  for  the  col- 
lection of  demands  against  ships,  steamboats,  and  other  vessels:'' 
4  Nixon's  Dig.  576.  The  act,  with  the  supplement  thereto, 
approved  March  18th  1858,  provides  that,  *'  Whenever  a  debt 
amounting  to  $50  or  upwards  shall  be  contracted  by  the  master, 
owner,  agent,  or  consignees  of  any  ship  or  vessel  within  this 
state,  for  either  of  the  following  purposes,  namely,  on  account 
of  any  work  done,  or  materials  or  articles  furnished  in  this  state, 
for  or  towards  the  building,  repairing,  fitting,  furnishing,  or 
equipping  such  ship  or  vessel,  or  for  wharfage  and  the  expenses 
of  keeping  such  vessel  in  port,  including  the  expense  incurred  in 
employing  persons  to  watch  her,  such  debt  shall  be  a  lien  upon 
such  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  and  shall 
be  preferred  to  all  other  liens  thereon,  except  mariners'  wages." 
The  act  then  proceeds  to  make  pi'ovision  for  enforcing  this  lien. 
Application  may  be  made  to  a  Supreme  Court  commissioner  for  a 
warrant,  to  be  directed  to  the  sheriiF,  or  a  constable,  or  in  their 
absence,  to  any  coroner  of  the  county,  commanding  him  to  attach, 
seize,  and  safely  keep  said  ship  or  vessel  to  answer  such  lien. 
Notice  of  the  issuing  of  the  warrant  is  to  be  published  in  a  news- 
paper printed  in  the  county,  and  unless  the  lien  is  satisfied,  or 
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the  warrant  discharged,  the  ship  or  vessel  is  to  be  sold,  and  the 
proceeds  to  be  distributed  in  the  manner  directed  by  the  act. 

Is  this  Act  of  the  Legislature  of  New  Jersey,  so  far  as  it 
authorizes  proceedings  in  rem  against  a  ship  or  vessel,  in  viola- 
tion of  the  Constitution  of  the  United  States ;  and  is  the  lien 
thereby  attempted  to  be  created  one  which  a  court  of  admiralty 
will  recognise  or  enforce  ?  The  Constitution  declares,  in  the  2d 
section  of  the  3d  article,  among  other  things,  that  the  judicial 
power  of  the  United  States  shall  extend  ^'  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction."  And  the  9th  section  of  the 
Judiciary  Act  of  1789  provides  that  the  District  Courts  of  the 
United  States  shall  have  exclusive  original  jurisdiction  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction ;  saving  to  suitors, 
in  all  cases,  the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it.  It  will  be  seen,  therefore,  that 
the  jurisdiction  of  the  District  Courts  of  the  United  States,  over 
all  admiralty  and  maritime  causes,  is  exclusive,  with  the  exception 
of  such  concurrent  remedy  as  is  given  by  the  common  law. 

There  is  eminent  wisdom  and  propriety  in  giving  to  the  courts 
of  the  United  States  exclusive  jurisdiction  in  such  cases.  *'  The 
most  bigoted  idolizers  of  state  authority,"  said  the  Federalist, 
"  have  not  thus  far  shown  a  disposition  to  deny  the  national  judi- 
ciary the  cognisance  of  maritime  causes.  These  so  generally 
depend  on  the  law  of  nations,  and  so  comnK>nly  affect  the  rights 
of  foreigners,  that  they  fall  within  the  considerations  which  are 
relative  to  the  public  peace:"  The  Federalist,  No.  80. 

"The  admiralty  jurisdiction,"  says  Judge  Story,  "naturally 
connects  itself,  on  the  one  hand,  with  our  diplomatic  relations  and 
duties  to  foreign  nations  and  their  subjects ;  and,  on  the  other 
hand,  with  the  great  interests  of  navigation  and  commerce,  foreign 
and  domestic.  There  is,  then,  a  peculiar  wisdom  in  giving  to  the 
National  Government  a  jurisdiction  of  this  sort,  which  cannot  be 

i  wielded  except  for  the  general  good,  and  which  multiplies  the 

securities  for  the  public  peace  abroad,  and  gives  to  commerce  and 

I  navigation  the  most  encouraging  support  at  home :"    3  Story 

'  Com.  533. 

That  these  cases,  intended  to  be  provided  for  by  the  act  under 
consideration,  are  maritime  contracts,  and  therefore  "  civil  causes 
of  admiralty  and  maritime  jurisdiction,"  there  can  be  no  doubt : 
De  Lovio  v.  Boitj  2  Gall.  R.  474 ;  Dunlap's  Admiralty  Pr.  43. 
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They  are  therefore  within  the  exclusive  jurisdiction  of  the  Dis- 
trict Courts  of  the  United  States. 

This  question  has  been  repeatedly  decided  by  the  Supreme 
Court  of  the  United.  States.     Statutes,  similar  in  every  respect 
to  that  of  New  Jersey,  have  been  enacted  in  most  of  the  states ; 
and  whenever  they  have  come  under  the  consideration  of  the 
Supreme  Court  they  have  been  held  to  be  unconstitutional  and 
void,  so  far  at  least  as  they  authorize  proceedings  in  rem.     Thus, 
in  the  case  of  The  Moses  Taylor^  4  Wallace  411,  it  was  held  that 
a  statute  of  California,  which  authorizes  actions  in  rem  against 
vessels  for  causes  of  action  cognisable  in  admiralty,  to  that  extent 
attempts  to  invest  her  courts  with  admiralty  jurisdiction,  and  is 
therefore  unconstitutional.     "  The  action  against  the  steamer  by 
name,"  say  the  court,  "  authorized  by  the  statute  of  California, 
is  a  proceeding  in  the  nature  and  with  the  incidents  of  a  suit  in 
admiralty.     The  distinguishing  and  characteristic  feature  of  such 
suit  is  that  the  vessel  or  thing  proceeded  against  is  itself  seized 
and  impleaded  as  the  defendant,  and  is  judged  and  sentenced 
accordingly.     It  is  this  dominion  of  the  suit  in  admiralty  over 
the  vessel  or  thing  itself  which  gives  to  the  title  made^under  its 
decrees  validity  against  all  the  world//     And  in  the  case  of  Z%« 
Sine  V.  Trevor,  4  Wallace  555,  where  a  similar  statute  of  Iowa 
was  under  consideration,  the  court  held  that  state  statutes,  which 
attempt  to  confer  upon  state  courts  a  remedy  for  marine  torts  and 
marine  contracts  by  proceedings  strictly  in  rem,  are  void.     In 
this  case  it  was  contended  that  the  statute  of  Iowa  might  fairly 
be  construed  as  coming  within  the  clause  of  the  9th  section  of  the 
Judiciary  Act,  which  ''  saves  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to  give 
it."    But  the  court  say  the  remedy  prescribed  by  the  statute  is 
in  no  sense  a  common-law  remedy.    It  is  a  remedy  partaking  of 
all  the  essential  features  of  an  admiralty  proceeding  in  rem.    The 
statute  provides  that  the  vessel  may  be  sued  and  made  defendant 
without  any  proceeding  against  the  owners,  or  even  mentioning 
their  names.     And  while  the  proceeding  differs  thus  from  a  com- 
mon-law remedy,  it  is  also   essentially  different  from  what  are 
called  suits  by  attachment.     In  these  cases  there  is  a  suit  against 
a  personal  defendant  by  name,  but  because  of  inability  to  serve 
process  on  him,  on  account  of  non-residence  or  some  other  reason, 
the  suit  is  commenced  by  a  writ,  directing  the  proper  oflScer  to 
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attach  sudcient  property  of  the  defendant  to  answer  any  jadg- 
ment  which  may  be  rendered  against  him. 

But,  besides  these  decisions  of  the  Supreme  Court  of  the  United 
States,  we  have  a  recent  decision  of  the  Court  of  Appeals  of  New 
York,  in  a  case  involving  the  constitutionality  of  a  statute  of  that 
state,  precisely  similar  to  our  own,  from  which  in  fact  our  statute 
was  copied.  It  is  the  case  of  Bird  et  al.  v.  The  Steamboat 
Josephine.  It  has  not  yet  been  officially  reported,  but  it  was 
published  in  the  New  York  Transcript  of  November  5th  1868. 
The  court  decided  that  the  proceeding  authorized  by  their  statute 
against  a  vessel  by  name  was  a  proceeding  in  the  nature,  and  with 
all  the  incidents,  of  a  suit  in  admiralty ;  that  such  a  proceeding 
could  not  be  sustained;  and  that  the  statute  itself  was  uncon- 
stitution&l. 

It  is  pleasant  to  find  this  concert  and  harmony  of  opinion 
between  the  Court  of  Appeals  of  the  state  of  New  York  and  the 
Supreme  Court  of  the  United  States,  upon  a  question  of  con- 
flicting jurisdiction  between  state  and  Federal  courts. 

But  it  is  insisted,  that  although  the  statute  of  New  Jersey  may 
be  unconstitutional,  so  far  as  it  authorizes  proceedings  in  rem 
against  a  ship  or  vessel  for.  a  breach  of  maritime  contract,  yet  it 
nevertheless  creates  a  lien  upon  such  vessel,  which  a  Court  of 
Admiralty  will  recognise  and  enforce.  There  was  a  time  when 
such  an  argument  might  have  been  successfully  urged.  The 
effect  of  such  statutes  undoubtedly  is,  to  assimilate  our  law  to 
that  of  continental  Europe,  or,  in  the  language  of  Chief  Justice 
Watkiks,  in  Merrick  v.  Avert/,  14  Ark.  878,  "  to  extend  the 
privilege  of  the  maritime  lien  upon  sea-going  vessels  for  their 
building  or  equipment  in  domestic  ports,  just  as  that  lien  existed 
in  Europe,  and  would  have  prevailed  in  England,  and  so  descended 
to  this  country,  but  for  the  jealousy  of  the  common  law."  And 
it  is  undoubtedly  true,  that,  for  many  years,  the  Supreme  Court 
of  the  United  States,  by  repeated  decisions,  held,  that  these  liens 
thus  created  by  local  law  might  be  enforced  by  proceedings  in  rem 
in  the  District  Court ;  and  that  in  1844  they  adopted  a  rule, 
expressly  authorizing  the  process  in  rem  where  the  party  was 
entitled  to  a  lien  under  the  local  or  state  law.  But  it  is  equally 
true  that  this  rule  has  since  been  abrogated,  and  that  such  liens 
can  no  longer  be  enforced  by  proceedings  in  rem  in  the  District 
Court. 


JACKSON  9.  STEAM  PROPELLER  KINNIE.  475 

Ghief  Justice  Taney,  in  delivering  the  opinion  of  the  Supreme 
Court  in  the  case  of  The  Steamer  St.  Lawrence^  1  Black  522, 
gave  a  brief  but  lucid  history  of  the  legislation  of  Congress  upon 
this  subject,  of  the  course  of  decisions  by  the  Supreme  Court, 
and  of  the  reasons  which  led  to  the  adoption  of  the  12th  rule,  in 
the  first  instance,  and  its  subsequent  repeal. 

After  the  passf^ge  of  the  Judiciary  Act  of  1789,  Congress 
passed  the  act  prescribing  the  process  to  be  used  in  the  different 
courts  it  had  established ;  and  by  that  act  directed  that,  in  the 
courts  of  admiralty  and  maritime  jurisdiction,  the  forms  and  modes 
of  proceedings  should  be  according  to  the  course  of  the  civil  law. 
This  act  left  no  discretionary  power  in  the  Admiralty  Courts,  or 
in  the  Supreme  Court,  in  relation  to  the  modes  and  forms  of  pro* 
ceeding.  But  this  difficulty  was  soon  seen  and  removed,  and  by 
the  Act  of  May  8th  1792,  these  forms  and  modes  of  proceeding 
are  to  be  according  to  the  principles,  rules,  and  usages  which 
bAong  to  courts  of  admiralty,  as  contradistinguished  from  courts 
of  common  law ;  and  are  made  subject  to  such  alterations  and 
additions  as  the  respective  courts  might  deem  expedient,  '^  or  to 
such  regulations  as  the  Supreme  Court  of  the  United  States  shall 
think  proper  from  time  to  time  by  rule  to  prescribe  to  any  Cir- 
cuit or  District  Court  concerning  the  same."  And  the  power 
here  conferred  upon  the  Supreme  Court  was  afterwards  enlarged 
by  the  Act  of  August  28d  1842.  It  was  under  the  authority  of 
these  two  acts  that  the  12th  rule,  to  which  we  have  referred,  was 
made  in  1844,  and  afterwards  altered  by  the  rule  adopted  in  De- 
cember 1858.  In  the  mean  time,  by  a  series  of  decisions  in  the 
Supreme  Court,  it  had  been  held,  that  where  liens  had  been  given 
by  the  local  law,  the  party  was  entitled  to  proceed  in  rem  in  the 
Admiralty  Court  to  enforce  it :  The  General  Smithy  4  Wheat. 
438;  Peyrouse  v.  Howard,  7  Pet.  324;  The  New  Orleans  v. 
PkcebutS,  11  Id.  175.  When  the  rules,  then,  were  framed  in  1844, 
in  conformity  to  the  practice  thus  adopted,  it  was  provided  by  the 
12th  rule,  that,  ''In  all  suits  by  material-men  for  supplies  or 
repairs  or  other  necessaries  for  a  foreign  ship,  or  for  a  ship  in  a 
foreign  port,  the  libellant  may  proceed  against  the  ship  and 
freight  in  rem,  or  against  the  master,  or  the  owner  alone,  in  per- 
%onam;  and  the  like  proceedings  in  rem  shall  apply  to  cases  of 
domestic  ships,  where,  by  the  local  law,  a  lien  is  given  to  material- 
men for  supplies,  repairs,   or  other  necessaries.*'     Now,  there 
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would  have  been  no  embarrassing  difficulties  in  thus  using  the 
ordinary  process,  in  rem^  of  the  civil  law,  if  the  state  law  had 
given  the  lien  in  general  terms,  without  specific  conditions  or 
limitations  inconsistent  with  the  rules  and  principles  which 
governed  implied  maritime  liens.  On  the  contrary,  such  process 
would  have  promoted  the  convenience  and  facilities  of  trade  and 
navigation  by  the  promptness  of  its  proceedings,  and  would  have 
disposed  at  once  of  the  whole  controversy,  without  subjecting 
the  party  to  the  costs  and  delay  of  a  proceeding  in  the  chan- 
cery or  common-law  courts  of  the  state  to  obtain  the  benefit  of 
his  lien. 

In  many  of  the  states,  however,  it  was  soon  discovered  that 
these  laws,  by  which  liens  were  thus  created,  did  not  harmonize 
with  the  principles  and  rules  of  the  maritime  code.  Certain  con- 
ditions and  limitations  were  annexed  to  them ;  and  these  condi- 
tions and  limitations  differed  in  different  states ;  and  it  became 
manifest  that  if  the  process  tn  rem  was  to  be  used  wherever  the 
local  law  gave  the  lien,  it  would  subject  the  Admiralty  Court  to 
the  necessity  of  examining  and  expounding  the  varying  laws  of 
every  state,  and  of  carrying  them  into  execution,  and  that,  too, 
in  controversies  where  the  existence  of  the  lien  was  denied,  and 
the  right  depended  altogether  on  a  disputed  construction  of  a  state 
statute,  or,  indeed,  in  some  cases  of  conflicting  claims,  under 
statutes  of  different  states,  when  the  vessel  had  formerly  belonged 
to  the  port  of  another  state,  and  had  beoome  subject  to  a  lien  by 
the  state  law.  Such  duties  and  powers  are  appropriate  to  the 
courts  of  the  state  which  created  the  lien,  but  are  entirely  alien 
to  the  purposes  for  which  the  admiralty  power  was  created,  and 
form  no  part  of  the  code  of  laws  whioh  it  was  designed  to 
administer. 

The  proceeding,  therefore,  in  rem,  upon  the  ground  that  the 
local  law  gave  the  lien  where  none  was  given  by  the  maritime 
code,  was  found  upon  experience  to  be  inapplicable  to  our  own 
mixed  form  of  government.  It  was  found  to  be  inconvenient  in 
most  cases  and  absolutely  impracticable  in  others ;  and  the  rule 
which  sanctioned  it  was  therefore  repealed.  The  repealing  rule 
provides  that,  "  In  all  suits  by  material-men  for  supplies  or  repairs 
or  other  necessaries  for  a  foreign  ship,  or  for  a  ship  in  a  forei<nri 
port,  the  libellant  may  proceed  against  the  ship  and  freight  in 
rem,  or  against  the  master  or  owner  alone  in  personam.     And  the 
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like  proceedings  in  persanamj  but  not  in  remy  shall  apply  to  cases 
of  domestic  ships  for  supplies,  repairs,  or  other  necessaries." 

The  consequence  is,  that  in  cases  of  domestic  ships,  for  sup- 
plies furnished  at  a  home  port,  a  lien  created  by  a  state  law  is 
one  which  a  court  of  admiralty  can  neither  recognise  nor 
enforce. 

Hence  it  follows,  that  in  this  case,  The  Hoboken  Goal  Company 
have  no  standing  in  court,  have  no  right  to  interyene,  either  for 
their  own  interest  or  to  contest  the  claims  of  the  libellants,  and 
that  the  testimony  taken  on  their  behalf  must  be  stricken  out. 
Let  judgment  be  entered  in  favor  of  the  libellants^  with  costs  as 
againsi  the  interveners. 


Supreme  Court  of  Tennessee. 

'  R.  A.  GRAHAM  v,  MERRILL  et  al. 

When  the  United  States  forces,  daring  the  late  war,  acquired  firm  occupation* 
of  part  of  an  insurrectionary  state,  the  citizens  of  that  part  so  occupied  were 
restored  to  their  relations  as  citizens  of  the  United  States,  and  contracts  between 
them  and  other  citizens  became  valid. 

The  Act  of  July  13th  1861,  and  the  Proclamation  of  the  President  of  August 
1 6th  1861,  authorized,  1.  Unrestricted  commercial  intercourse  between  the  citi* 
zens  of  loyal  states  and  of  those  parts  of  insurgent  states  in  occupation  of  the 
Federal  forces ;  and  2.  Intercourse  between  citizens  of  the  loyal  and  insurgent 
states,  subject  to  the  license  of  the  President  and  the  regulations  prescribed  by 
the  Secretary  of  the  Treasury ;  and  the  President's  order  of  February  28th  1862 
was  a  general  license  to  such  intercourse.  But  by  the  President's  Proclamation 
of  March  31st  1863,  the  distinction  was  abolished,  and  all  intercourse  between 
the  citizens  of  loyal  and  insurgent  states  was  made  subject  to  license  by  the 
President  and  the  regulations  of  the  Secretary  of  the  Treasury. 

It  was  not  necessary  to  the  lawfulness  of  such  intercourse  that  the  party  engag- 
iog  in  it  should  hare  a  special  license  to  himself  by  name  under  the  President's 
own  sign  manual.  The  President's  power  to  license  might  be  delegated  or  might 
be  exercised  by  a  general  proclamation,  such  as  those  of  Pebruary  28th  1862  and 
March  dlst  1863. 

Appeal  from  decree  of  the  Chancellor  overruling  demurrer  to 
complaint. 

On  May  24th  1864,  Graham,  a  citizen  of  New  York,  on  the 
one  side,  and  Merrill  and  Cliffe,  citizens  of  Williamson  county, 
Tennessee,  on  the  other,  entered  into  articles  of  partnership  to 
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engage  in  the  business  of  buying  and  selling  cotton.  The  place 
where  the  partners  contemplated  and  agreed  to  buy  cotton,  was 
in  that  portion  of  the  state  of  Tennessee  within  the  military 
lines  of  and  held  in  firm  occupatioh  by  the  national  army.  Cot- 
ton so  bought,  the  articles  stipulated,  should  be  sent  to  and  sold 
in  the  city  of  New  York.  At  the  time  of  making  the  contract, 
Graham  had  a  license  or  permit  from  ^^  the  proper  officer  of  the 
Government  of  the  United  States"  to  engage  in  the  contemplated 
trade,  and  so  informed  Merrill  and  Gliffe.  It  was  contemplated 
and  agreed  that  the  trade  should  be  carried  on  ^'  in  strict  con- 
formity with  the  laws  and  regulations  of  the  United  States, 
regulating  commercial  intercourse"  between  the  loyal  and  insur- 
rectionary states.  Graham  furnished  Merrill  and  Gliffe  with  large 
sums  of  money,  and  they  bought  and  shipped  to  him  much  cotton, 
the  proceeds  of  sales  of  which  fell  largely  short  of  the  money 
furnished. 

The  articles  stipulated  that  each  party  was  to  have  one-half 
the  net  profits,  and  to  bear  one-half  the  losses.  ^ 

This  was  a  bill  for  an  account  and  contribution. 

H.  G.  Smith,  J. — At  the  time  of  the  making  of  the  contract, 
the  enemy  relation  did  not  subsist  between  the  parties;  and, 
therefore,  they  had  the  capacity  to  contract  together,  and  their 
contract  is  not  void  by  reason  of  enemy  relation. 

The  national  army  had  firm  occupation  of  the  country  of  the 
residence  of  Merrill  and  Gliffe.  Such  occupation  established  the 
dominion  and  government  of  the  United  States  over  that  country, 
and  restored  the  inhabitants  to  the  relation  of  citizens  of  the 
United  States.  The  previous  enemy  relation  between  the  parties 
to  the  contract  was  thus  ended,  and  their  incapacity  to  contract 
with  each  other,  by  reason  of  their  previous  enemy  relation,  was 
also  ended :  The  Venice^  2  Wall.  277 ;  The  Ouachita  Cottony  6  Id. 
631. 

It  is  another  question,  whether  the  subject-matter  of  the  con- 
tract was  lawful ;  a  contract  for  commercial  intercourse  between 
a  loyal  state  and  a  part  of  an  insurr^tionary  state.  If  such 
trade  was  unlawful  the  contract  was  illegal  and  void.  Generally, 
commercial  intercourse  between  the  loyal  and  disloyal  states 
during  the  war  of  the  Rebellion  was  unlawful.  It  was  so  made 
by  the  Act  of  Congress  of  July  13th  1861  (12  St.  at  Large  251), 


GRAHAM  V.  MERRILL.  479 

and  by  the  several  proclamations  of  the  President  in  conformity 
with  the  act,  and  also  probably  by  the  laws  of  war.  But  though 
generally  prohibited  as  to  all  the  insurrectionary  states,  excep* 
tions  were  authorized  by  the  Act  of  Congress  and  the  proclama- 
tions of  the  President.  Under  the  proclamations  of  August  16th 
1861  (12  Statutes  at  Large  1262),  unrestricted  trade  was  author* 
ized  between  the  loyal  states  and  such  parts  of  the  insurrectionary 
states  as  ^^  from  time  to  time  should  be  occupied  and  controlled 
by  the  national  forces  engaged  in  the  dispersion  of  the  insur- 
gents." Trade,  also,  was  authorized  between  the  loyal  states 
and  the  disloyal  states,  by  virtue  of  license  granted  by  the  Presi- 
dent, and  through  and  undQt  regulations  and  restrictions  pre- 
scribed by  the  Secretary  of  the  Treasury  and  approved  by  the 
President.  Such  license  was  granted  by  the  President,  by 
order  of  date  February  28th  1862,  which  recites :  "  Considering 
that  the  existing  circumstances  of  the  country  allow  a  partial 
restoration  of  commercial  intercourse  between  the  inhabitants  of 
those  parts  of  the  United  States  heretofore  declared  to  be  in 
insurrection,  and  the  citizens  of  the  loyal  states  of  the  Union, 
and  exercising  the  authority  and  discretion  confided  to  me  by  the 
Act  of  Congress  approved  July  18th  1861,  entitled  '  An  Act  to 
provide  for  the  collection  of  duties  on  imports  and  for  other  pur- 
poses,' I  do  hereby  license  and  permit  such  commercial  inter- 
course, in  all  cases  within  the  rules  and  regulations  which  have 
been  or  may  be  prescribed  by  the  Secretary  of  the  Treasury  for 
the  conducting  and  carrying  on  of  the  same,  on  the  inland  waters 
and  ways  of  the  United  States." 

Intercourse  thus  authorized  and  regulated,  continued  until 
March  31st  1863.  On  that  day  the  President  issued  a  further 
proclamation  in  regard  to  commercial  intercourse  between  the 
loyal  and  disloyal  states.  The  change  made  by  that  proclama- 
tion was  to  prohibit  the  unrestricted  trade  between  the  loyal 
states  and  the  parts  of  disloyal  states  held  and  occupied  by  the 
national  forces,  which  was  authorized  by  the  original  proclama^ 
tion.  Such  parts  of  the  disloyal  states  were  placed  on  the  same 
footing  as  to  trade  as  the  residue  and  unoccupied  parts  of  the  dis- 
loyal states.  The  whole  insurrectionary  country  was  placed  in 
the  same  condition,  as  to  commercial  intercourse  with  the  loyal 
states.  All  were  prohibited,  except  under  license  granted  by  the 
President  ^^  through  the  Secretary  of  the  Treasury,"  and  regula- 
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tions  prescribed  by  the  Secretary  of  the  Treasury  and  approved 
by  the  Prefiident.  But  trade,  in  conformity  with  such  license  and 
regulations,  was  lawful  in  whatsoever  part  of  the  insurrectionary 
country  it  was  carried  on :  The  Venice^  2  Wall.  278. 

The  contract  between  the  parties  here  was  made  after  the  pro- 
clamation of  the  President  of  March  31st  1863,  and  is  therefore 
dependent,  as  to  the  validity  of  the  trade  agreed  on,  upon  the 
condition  of  the  law  as  it  then  was,  by  virtue  of  the  Act  of  Con- 
gress and  the  proclamation  last  mentioned.  The  fact  that  the 
trade  contemplated  was  between  a  loyal  state  and  part  of  an  insur- 
rectionary state  in  the  firm  occupation  of  the  national  forces,  does 
not  seem  to  be  of  vital,  if  even  of  material  consequence.  The 
military  occupation  of  the  country,  wherein  the  cotton  was  to  be 
bought,  does  not  appear  to  give  the  trade  any  lawful  quality, 
other  than  it  would  have  in  a  region  of  country  not  so  occupied. 
It  is  thus  apparent  that  there  was  a  trade  which  might  be  lawfully 
carried  on  between  inhabitants  of  the  insurrectionary  country 
and  residents  of  the  loyal  states.  Such  trade  the  parties  in  this 
case  agreed  to  engage  in.  It  follows  that  their  contract  to  en- 
gage in  such  trade  was  lawful. 

It  was  not  necessary  to  the  legality  of  the  trade  that  the  party 
engaging  in  it  should  have  a  special  license  to  himself  by  name, 
from  the  President  himself,  under  his  sign  manual.  A  fair  con- 
struction of  the  Act  of  Congress  of  July  13th  1861,  does  not 
exact  that  the  trade  which  the  President,  under  the  regulations 
of  the  Secretary  of  the  Treasury,  was  authorized  to  license, 
should  be  carried  on  by  special  and  individual  licenses,  under  his 
sign  manual.  And  such  was  not  the  practice  at  the  time.  Nor 
was  it  the  construction  put  upon  the  act  at  the  time  by  the  Presi- 
dent and  Secretary  of  the  Treasury,  who  were  charged  by  the 
act  with  the  duty  and  authority  to  allow  trade,  that  the  license 
must  be  issued  by  the  President,  directly  to  the  individual  licensed, 
or  by  authority  of  the  President  granted  by  himself  in  each  par- 
ticular case,  upon  his  discretion  exercised  in  each  particular  case, 
as  to  the  individual  to  whom  the  grant  of  license  was  to  be  made. 
The  act  authorizes  the  President  in  his  discretion  to  license  and 
allow  the  trade.  Nothing  in  it  exacts,  as  of  necessity,  that  the 
discretion  was  not  in  any  manner  or  to  any  extent  -del^able.  On 
the  contrary,  the  fact  that  the  trade  licensed  was  to  be  conducted 
in  pursuance  of  regulations  made  by  the  Secretary  of  the  Trea* 
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8ury,  indicates  that  it  was  hot  intended  to  restrict  the  trade  to 
indiridaal  instances  designated  in  each  particular  case  by  the  Pre- 
sident himself,  bat  to  allow  a  trade  in  some  measure  of  more 
general  character,  .in  conformity  with  general  regulation^  pre- 
scribed for  its  government  That  was  the  construction  put  upon 
the  act  by  the  President  and  Secretary.  And  in  conformity  with 
such  conatraction,  persons  embarked  in  the  trade,  and,  indeed, 
whole  communities,  when  brought  within  the  dominion  of  the 
sovereign  government  by  the  military  forces.  A  oonsti^uction  so 
made  at  the  time,  and  by  the  chief  functionaries  charged  with 
the  execution  of  the  Act  of  Congress,  ought  not  now  to  be  de- 
parted from,  unless  for  very  cogent  reasons.  Such  reasons  are 
not  apparent  to  this  court. 

The  President  repeatedly  exercised  his  discretion  and  granted 
license  to  trade.  This  was  done  by  the  order  of  February  28th 
1862,  already  recited.  It  was  further  done  by  his  order  of  March 
31st  1863,  accompanying  and  approving  the  regulations  of  that 
date,  issued  by  the  Secretary  of  the  Treasury.  The  order  or 
license  recites  ^^  that  it  appears  that  a*partial  restoration  of  inter- 
course between  the  inhabitants  of  sundry  places  and  sections  here- 
tofore declared  in  insurrection,  and  the  citizens  of  the  rest  of  the- 
United  States,  will  favorably  affect  the  public  interest ;  therefore- 
the  President,  exercising  the  discretion  and  authority  confided  to- 
him  by  the  Act  of  July  13th  1861,  hereby  doth  license  and  per- 
mit such  commercial  intercourse  between  the  citizens  of  the  loyal 
states  and  the  inhabitants  of  the  insurrectionary  states,  in  tho 
cases  and  under  the  restrictions  described  and  expressed  by  the 
regulations  of  the  Secretary  of  the  Treasury,  of  even  date  with 
the  order,''  to  wit,  March  31st  1863. 

A  license  to  trade  with  the  enemy  in  time  of.  war  is  said  to  be 
^ricti  juris.  By  this  is  meant,  in  its  ordinary  application,  that* 
the  license  •  granted  to  the  person  is  to  be  construed  strictly,  as  to 
the  extent  of  the  power  granted  to  him  by  it ;  in  respect  to  the 
manner  in  which  he  may  exercise  it ;  the  objects  in  whicft  Be  may 
trade ;  the  person  with  whom  he  may  deal ;  the  times  and  circum-' 
stances  in  which  he  may  exercise  the  power ;  the  good  fiiith  on 
his  part  in  his  use  of  it ;  the  inability  to  transfer  it  to^  others  or- 
enable  others  to  trade  under  it,  and  many  other  circumstances 
touching  the  construction  and  exercise  of  the  authority  granted 
by  the  license.     But  we  are  not  aware  of  any  principle  or  autho- 
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rity  which  applies  the  like  doctrine  to  the  power  of  the  Bovereign 

or  oommaDder-in-chief  of  the  army  and  navy,  or  to  other  pablie 

fonctionary,  authorized  by  the  public  law  or  statutory  law,  to  isnie 

or  grant  lioense  to  trade  with  the  enemy  in  time  of  war.    In 

respect  to  the  authority  granted  to  the  public  functionary  to 

authorize  such  trade,  the  ordinary  principles  of  construction  are 

properly  applicable.     And  when  the  authorized  officer  of  the 

gOYemment  has  exercised  the  power,  jmd  the  citiieBS  of  the 

government  have  largely  acted  under  the  anthori^,  confiding  in 

the  validity  of  its  exercise,  no  good  reason  is  obvious,  but  on  the 

contrary,  much  reason  is  manifest  why  the  dtizens  so  confiding 

shall  not  have  illegality  imputed  to  their  transactions  under  it 

It  is  not  to  be  doubted  that  trade  autiiorised  and  conducted 

under  the  license  of  the  President,  so  granted,  and  in  oonformity 

with  the  regulations  of  die  Secretary  of  the  Treasury,  is  -not  to 

be  deemed  illegal 

Decree  affirmed. 


Supreme  Court  of  North  Carolina- 

KANE  AND  WIFE  v.  McCABTHY  AND  WIFE  bt  al. 

Any  woman,  being  a  free  white  penon,  and  an  alien  friend,  married  after  llie 
approval  of  the  Act  of  February  10th  1855,  to  a  man  who  was,  at  the  time  ot 
8Qch  marriage,  a  natnraliaed  eiciaen  of  the  United  States,  beoomee,  bj  inch  mai 
riage,  ipm>fatto,  hertelf  a  eitiien  of  the  United  States,  and  eapable  of  iBheritiBi 
real  estate,  although  she  resided  in  a  foreign  ooontry  at  ihe  time  of  her  said  mar* 
riage,  and  has  continued  her  actual  residence  there  ever  since. 

And  any  alien  woman  answering  the  above  description,  and  married  before  the 
approval  of  the  said  act,  to  an  alien  husband,  who  has  been  subsequently  natur- 
alised, becomes  by  hi^  nataraliaation,  ijmo  /aefo,  herself  a  citisen  of  the  United 
States,  and  capable  of  inheriting  real  esute. 

It  is  the  status  of  being  married  to—being  the  wife  of-Ht  oiliaen,, which  mahes 
the  alien  woman  a  citisen  of  the  United  States. 

This  was  an  action  for  the  partition  of  certain  real  estate  in 
the  city  of  Raleigh. 

The  {JBkCts  of  the  <sa8e  were  as  follows :  John  Kane,  who  was  a 
native  of  Ireland,  but  a  nataraliaed  citiien  of  the  United  States, 
resident  in  the  city  of  Raleigh,  being  seised  of  certain  real  estate 
in  said  city,  died  intestate  May  20th  1868.  The  decedent  left  no 
lineal  descendants.    At  the  date  of  his  decease  all  his  collateral 
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relations  were  aliens,  who  could  not  inherit  According  to  the  law 
of  North  OaK^btt)  except  the  femes  eaverte  and  infants,  parties  to 
the  suit,  who  all  olaimed  to  be  ettisens  of  the  United  States,  and 
therefore  c^^ble  of  inheriting. 

The  plaintiff  Martha  Kane  was  a  sister  of  John  Kane,  a  free 
white  womaii,  and  a  natiTe  of  Ireland,  where  she  had  always 
resided  until  after  the  said  John  Kane*s  death,  and  she  was  never 
in  the  United  States,  until  ahe  came  here  in  1867  to  institute  this 
action ;  but  on  the  28th  daj  of  November  1857,  being  of  full  age, 
she  married  the  plaintiff  Thomas  Kane,  her  cousin,  who  was,  at 
the  date  of  said  marriage,  a  naturalized  citizen  of  the  United 
States,  and  had  resided  therein  from  1848  to  1857,  when  he  re- 
turned to  Irdand,  after  having  been  lawfully  naturalized  in  the 
state  of  New  York  in  Oetobi»r  1855. 

Both  the  plaintiffs,  after  their  marriage,  remained  in  Ireland 
until  afker  John  Kane*s  death,  having,  however,  always  the  inten- 
tion of  eventually  removing  to  the  United  States ;  and  in  1867, 
the  plaintiff  M^tha  came  to  this  country  to  institute  this  action, 
leaving  her  husband  still  in  Ireland. 

The  deCendant  Mary  McCarthy  was  also  a  sister  of  John 
Kane,  a  free  white  woman  and  a  native  of  Ireland :  she  immi- 
grated into  the  United  States  during  her  infancy,  in  the  year 
1850,  and  continued  to  reside  therein  ever  after.  In  May  1851 
she  intennarried  with  the  defendant  Dennis  McCarthy,  an  Irish- 
man, who  landed  in  the  United  States  on  the  12th  of  March 
1850,  and  has  resided  here  ever  since,  having  been  lawfully  natur- 
aliied  in  the  state  of  New  Jersey  in  Oqtober  1856. 

The  infant  defendants,  Thomas  Patriok  McCarthy  and  Isabella 
MeOarthy,  were  the  children  of  Dennis  and  Mary  McCarthy, 
were  both  bom  in  the  state  of  New  Jersey,  and  have  resided  there 
ever  since  their  birth ;  and,  since  .1865,  these  infants  had  been  in 
the  pernancy  of  the  rents  of,  the  real  estate  described  in  the 
pleadings. 

The  plaintifis  filed  their  complaint  in  the  Superior  Court  of 
Wake  county,  setting  forth  the  above  facts,  claiming  one*half  of 
the  real  estate,  in  right  of  the  plaintiff  Martha,  as  que  of  the 
heirs  of  John  Kane,  admitting  that  the  infant  defendants  were 
entitled  to  the  other  half,  as  the  other  heirs  of  the  said  John 
Kane,  alleging  further,  that  the  said  infant  defendants  claimed 
the  whole  of  said  real  estate,  and  that  the  defendants  Dennis  and 
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Mary  McCarthy,  in  right  of  said  Mary,  also  set  up  an  upfounded 
claim  to  the  \yhole  of  the  said  real  estate,  and  demanded  judg- 
ment of  partition  and  an  account  of  the  rents  and  profits. 

The  defendants  demurred,  '^  because  it  appears  upon  tbe  face 
of  the  complaint,  that  the  facts  therein  stated  are  not  sufficient  to 
constitute  a  cause  of  action,  and  to  entitle  the  plaintiffs  to  the 
judgment  which  they  demand.'' 

The  court  gave  judgment  on  the  demurrer  for  the  defendants, 
and  thereupon  the  plaintiflb  appealed  to  the  Supreme  Court. 

£d,  Graham  Hajfwaodj  for  plaintiff. — 1st.  By  virtue  of  the 
2d  section  of  the  Act  of  Congress  of  tbe  10th  of  February  1855, 
Martha  Kane  was,  at  the  time  of  descent  cast,  a  dtissen  of  the 
United  States,  and  capable  of  inheriting  to  her  brother  John. 

It  is  admitted  that  Martha  Kane  is  a  woman  who  bas  married 
a  naturalized  citizen  of  the  United  States  since  the  act,  the  only 
question  is,  was  she,  at  the  date  of  her  marriage,  ^^  a  woman  tvho 
might  lawfully  be  naturalized  vender  the  exi^inff  lawi"  The 
auxiliary  verb  '^may^''  in  all  its  forms,  has  a  potential  meaning; 
it  is  used  to  express,  not  what  ts,  but  what  t»  poBgihle;  «id  this 
expression,  according  to  its  natural  interpretation,  is  equivalent 
to^  Miy  woman  for  whom,  by  tbe  laws  extant  in  1865,  naturalisa- 
tion was  or  is  possible ;  in  other  words,  any  woman  who,  by  the 
laws  in  force  in  1855,  was  or  is  capable  of  becoming  a  eitixen  of 
the  United  States  through  the  process  of  naturalization  as  then 
regulated  by  law. 

2d.  To  ascertain  who  might  lawfully  be  naturalised  under  the 
existing  laws,  we  refer  to  the  Naturalization  Act  of  1802,  and 
find  that  ^'  any  alien  being  a  &ee  white  person,  provided  that  he 
or  she  is  not  an  aliien  enemy,"  is  capable  of  becoming  a  citisen  of 
the  United  States  by  the  process  of  naturalization :  10  Stats,  at 
Large,  ch.  71,  p.  604;  1  Bright.  Pig.  of  Laws,  tit.  (XHzenshipj 
p.  132,  and  tit.  AlieUy  p.  73 ;  2  Kent's  Com.  (ed.  of  186T,  by 
G.  F.  Comstook),  p.  15  n.,  and  p.  36 ;  1  Scrib.  on  Dower,  from 
p.  174  to  p.  176,  and  pp.  144  and  147 ;  2  Am.  Law  Keg.  (O.  S.) 
p.  19S;  JB$/trton  v.  Burfcn,  8  Am.  Law  R^.  (N.  8.)  p.  425; 
26  How.  Prac.  Rep.  p.  474 ;  Gfreer  v.  Sdnk^ixmy  26  How.  Prac. 
Rep.  p.  471;  Ludlam  v.  Ludlamj  31  Barb.  (N.  Y.)  p.  486; 
affirmed  in  the  Court  of  Appeals,  26  N.  Y.  Rep. ;  also  3  Am. 
Law  Beg.  (N.  S*)  pp.  595  and  599. 
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3d.  The  Act  of  1855  was  not  intended  to  provide  a  new  process 
of  naturalization  for  alien  women  and  children,  as  is  apparent 
from  its  title  and  whole  purview  and  meaning ;  it  was  enacted  to 
define  and  regulate  the  legal  status  as  to  citizenship  of  foreign- 
born  wives  ajid  children  of  United  States  citizens,  and  to  identify 
them  in  oitisenship  with  the  father  and  husbaand,  without  any  pro- 
cess of  naturalization.  Its  main  object  was  to  dispense  with' the 
process  of  naturalization  in  eases  coming  within  its  operation. 

4th.  To  allow  the  words.  '^  who  might  lawfully  be  naturalized 
under  the  ejdsting  laws,"  the  effect  of  compelling  an  alien  woman 
to  use  the  whole  process  of  naturalization,  except  the  final  step 
of  admission  by  a  competent  court  of  recotd,  before  she  becomes 
a  citizen  by  reason  of  the  fact  that  she  is  the  wife  of  a  citizen  of 
the  United  States,  is  to  permit  this  single  sentence  to  defeat  the 
whole  policy,  purpose,  and  scope  of  the  act* 

W.  H.  Batthf  for  infant  defendants. — By  the  laws  of  the 
United  States,  the  following  are  indispensable  requisites  to 
naturalization. .  1st.  Five  years'  residence ;  2d.  Proof  of  good 
character ;  3d.  Renouncing  title  of  nobility ;  4th.  Not  being  a^i 
alien  enemy.  Martha  Kane  was  a  native  of  Ireland  and  had 
always  resided  there ;  what  was  her  character  does  not  appear,  the 
only  requisite  she  had  was  that  of  being  a  white  woman.  Is  that 
alone  sufficient  ? 

Residence  here  was  a  sine  qua  wm  to  being  naturalized.  Act 
of  1802  required  five  years'  residence,  proof  of  good  moral 
character,  and  attachment  to  the  Constitution.  Act  of  March 
1813  required  five  years'  residence.  Act'  of  March  1816  re- 
quired the  same.  Act  of  May  1824  required  five  years'  reu- 
dence  even  for  minors.  Act  of  1828  requiped  five  years'  continued 
residence  and  particular  proof  of  it.  Act  of  1848  only  strikes 
out  the  clause,  ^'without  being  at  any  time  within  the  said  five 
years  out  of  the  territory  of  the  United  States,"  which  was  in  the 
Act  of  1813,  still  leaving  a  five  years'  residence  to  be  necessary. 
It  will  thus  be  seen  that  all  the  acts  insist  upon  residence  as  an 
indispensable  requisite  to  naturalization,  without  repeating  the 
clause  which  requires  proof  of  character. 

An  alien  feme  covert  may  be  naturalized :  see  Ex  parte  Pioj  1 
Granch,  Gir.  Co.  Rep.  372  ;  and  she  must  be  naturalized  before 
she  can  claim,  dower:   see   1    Cruise   Dig.,   tit.   Dofufer^   chap. 
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1,  sect.  29  and  80;  Snntli  on  Real  and  Per.  Vropertf,  p.  296; 
Paul  T.  Wordy  4  Dev.  247. 

Compare  our  act  with  die  7  &  8  Vict.  di.  66,  eeet  16, 
and  it  will  be  seen  that  oare  is  a  oopy  of  it,  with  the  addilHma)  ] 
words^  '*  who  might  kwfiilly  be  nataraliied  under  the  existng 
laws/'  The  British  statute  reads  thus :  ^  Any  woaan^  married, 
or  who  shall  be  married  to  a  natural  bom  sabjeet,  or  person  nitvr- 
alized,  shdl  be  deemed  said  taken  to  be  herself  nataraUsed,  tnd 
have  all  the  rights  and  pririleges  of  a  na^md  bom  subject:'*  see 
Regina  y.  Manning,  66  Eng.  Com.  Law  Rep.  p.  886«  | 

S.  F.  Phiaip$  and  J^.  ff.  Batthj  Jr.,  for  the  adalt  defend- 
ants.— In  1863,  at  the  death  of  John  Kane,  Mary  McCarthy  his 
sister,  being  a  person  who,  under  existing  laws,  fhight  be  natural- 
izedy  and  being  the  wife  of  a  eitisen  of  the  United  States,  vss 
herself  a  citizen,  and  so  is  an  heir  of  John  Kane. 

If  she  be  an  heir,  she  is  so  to  the  exclusion  of  her  children,  tbe 
defendants  Francis  P.  and  Isabella  McCarthy. 

In  1868,  at  John  Kane's  death,  his  sister  Martha  Kane,  though 
the  wife  of  a  citizen  of  the  United  States,  was  not  a  woman  who 
migAt  he  naimralizedj  and  could  not  be  John  Kane's  heir. 

The  words  ^'  who  might  be  naturalized^'  mean  one  whp  ie  in  a 
condition  to  be  naturalised  under  existing  laws,  and  the  intent  of 
the  act  must  have  been  to  dispense  with  the  usual  forms  attending 
the  process  of  naturalization  in  ease  of  marriage  to  a  citizen.  In 
such  case,  omission  by  the  wife  to  go  through  the/orms  of  natural- 
ization (and  naturaUxoHoh  of  a  woman  by  the  courts  is  of  rare 
occurrence)  is  cured  by  lier  being  married  to  a  citizen.  That  the 
woman  should  be  a  resident,  and  subject  to  the  jurisdiction  of  the 
courts  of  the  United  States,  must  be  required. 

As  to  the  question  of  resideneej  the  policy  of  the  l^slalion  of 
the  United  States,  is  apparent  by  reference  to  the  words  of  Mr. 
Webster's  bill  of  1848,  in  which  the  words  ^'  and  shall  eontirme  to 
reside  therein,"  show  that  residence  in  the  country  was  presumed 
as  a  necessity  of  citizenship. 

Who  might  be  natum^ed,  cannot  be  a  periphrasis  for  free 
white  woman.  Reference  is  made  in  the  1st  section  of  the  act 
to  the  Act  of  1802,  in  which  the  expression  free  white  penon  is 
used  riz  timeSk 

The  Act  of  1802  was  before  the  draftsman,  and  there  wss  no 
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reaaon  for  the  abandonment  of  an  expreraion  of  certlun  meaning 
for  one  intended  to  be  synonymous  but  of  doubtful  import  Who 
might  be  was  used  deliberately,  and  does  not  mean  who  mojf  be. 

Burton  v.  Burton  is  an  authority  against  the  plaintiiF,  though 
the  reasons  given  for  the  decision  were  not  well  considered,  and 
the  dieta  are  bad  as  well  as  gratuitous. 

As  to  the  eifect  of  change  of  words  in  statutes,  see  Dwarris  on 
Statutes,  p.  707. 

The  opinion  of  the  court  was  deliTered  by 

Pearson,  C.  J. — The  right  of  the  feme  plaintiff,  Martha  Kane, 
to  take  by  descent,  as  one  of  the  heirs  at  law  of  John  Kane, 
depends  upon  the  construction  of  the  2d  section  of  the  Act  of 
February  lOth  1855. 

The  wording  of  this  section  is  yery  precise,  and,  as  it  seems  to 
08,  its  meaning  is  too  clear  to  leave  much  room  for  construction, 
or  to  call  for  much  discussion. 

What  description  of  woman  might  lawfully  be  naturalized, 
under  the  existing  laws  ?  That  depends  on  the  Act  of  1802 : 
*^  Any  alien,  being  a  free  white  person,  may  be  admitted  to  be- 
come a  citizen  of  the  United  States  on  the  following  conditions, 
and  not  otherwise :"  sec.  1.  And  there  is  a  proviso  that  the  per- 
son must  not  be  an  alien  enemy.  Martha  Kane  is  a  free  white 
woman,  a  native  of  Ireland,  and  was  not  an  alien  enemy,  there- 
torS  she  might  lawfully  have  been  naturalized  under  the  existing 
laws,  and  answers  die  description  required  by  the  section  under 
consideration ;  she  was  married  to  a  citizen  of  the  United  States 
when  the  descent  was  cast,  and  was  then  herself  a  citizen,  by 
force  of  the  Act  of  1855,  and  takes  as  one  of  the  heirs  of  her 
brother. 

But  it  is  said  that  Martha  Kane  had  no  residence  in  the  United 
States  before  or  at  the  time  of  the  descent  cast.  That  is  true ; 
and  it  might  be  added  that  she  never  filed  a  declaration  of  inten- 
tion, never  took  an  oath  to  support  the  Constitution  of  the  United 
States,  or  renounced  her  allegiance  to  the  Queen  of  Great  Britain ; 
and  there  was  no  proof  of  her  being  a  woman  of  good  moral 
character,  attached  to  the  principles  of  the  Constitution  of  the 
United  States. 

The  reply  is, — these  are  conditions  which  persons  applying  for 
naturalization  under  the  Act  of  1802,  are  required  to  comply  with. 
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But  there  are  no  such  conditions  imposed  by  the  Act  of  ISoo;  it 
only  requires  that  the  woman  shall  be  one  of  such  a  description 
as  might  be  lawfully  naturalized  under  the  existing  laws,  and  if 
she  answers  the  description,  the  very  objeot  of  the  act  was  to  dis- 
pense with  all  these  requirements,  i^d  make  her  a  citizen  by  the 
mere  fact  of  her  being  married  to  a  citizen  of  the  United  States. 
In  other  words,  the  wife  of  every  citizen  of  the  United  States  "  b 
to  be  deemed  and  taken  to  be  a  citizen,"  so  that  if  a  citizen  mar- 
ries an  alien  woman  residing  here,  ip90  facto  she  is  a  citizen  also, 
without  going  through  the  forms  required  by  the  Act  of  1802 ; 
or,  if  he  marries  an  alien  woman  residing  in  Ireland,  ipio  facto 
she  is  a  citizen,  and  should  he  die  without  returning  to  the  United 
States,  she  will  take  dower ;  or,  if  he  settles  his  land  on  her  by 
will  or  otherwise,  she  will  take  and  hold.  The  policy  of  the  Act 
of- 1855  is  to  identify  the  wife  with  the  husband  in  regard  to 
citizenship^  and  thus  to  carry  out  the  principles  of  the  common 
law  as  to  the  relation  of  "  husband  and  wife." 

Does  the  conclusion  need  confirmation  ?  It  is  furnished  by  the 
1st  section ;  the  status  of  the  father  is  made  that  of  the  child, 
and  on  its  birth,  ipso  factOy  it  is  a  citizen  of  the  United  States, 
without  residence,  declaration  of  intention,  or  oath  to  support  the 
Constitution,  all  being  dispensed  with,  and  the  only  limitation  is, 
that  if  the  child  never  comes  to  reside  in  the  United  States,  the 
right  of  citizenship  shall  not  descend  to  his  children. 

And  this  section  puts  a  limitation  upon  the  descent  of  citizen* 
ship  to  the  children  of  a  wife  who  never  comes  to  reside  in  the 
United  States ;  so  if  her  citizen  husband  dies,  and  she  marries  an 
alien,  her  child  by  the  second  husband  would  not  be  a  citizen,  for 
it  is  confined  to  children  jfhoBe  fathers  are  citizens. 

On  the  argument,  our  attention  was  called  to  7  &  8  Vict. : 
"  Any  woman,  married  or  who  shall  be  married  to  a  natural  born 
subject  or  person  naturalized,  shall  be  deemed  and  taken  to  be 
herself  naturalized,  and  have  all  the  rights  and  privileges  of  a 
natural-born  subject."  It  is  clear  that  the  Act  of  1855  was  taken 
from  this  statute,  and  it  is  then  asked,  why  change  the  wording, 
and,  instead  of  ''  any  woman,"  use  the  paraphrase  '^  any  woman 
who  might  lawfully  be  naturalized  under  the  existing  laws,*'  if 
the  operation  of  the  act  was  to  be  as  broad  and  sweeping  as  that 
of  Victoria? 

It  is  not  seen  how  this  can  have  much  effect  upon  the  argu- 
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ment,  but  the  solution  is  easy.  The  Act  o.f  1802  does  not  make 
any  woman  capable  of  being  naturalized,  so  it  wsfi  necessary  to 
make  some  change  by  adding  the  words  ''  free  tohite  woman,"  or 
some  equivalent  expression,  and  the  history  of  parties  in  1855 
fully  explains  why  tliis  equivalent  expression  was  adopted,  instea4l 
of  "  free  ^(>Ai^«  woman ;"  for  at  that  time  an  angry  contest  was 
going  on  in  reference  to  the  words  ^^  all  men  are  born  free  and 
equal,"  and  a  formidable  party  took  the  ground  that  the  Act  of 
1802  was  in  violation  of  the  Declaration  of  Independence,  in  so 
far  as  it  attempted  to'  exclude  from  citizenship  all  who  were  not 
"free  trAete  persons."  If  the  words  "free  white"  had  been  left 
out,  the  bill  would  have  met  with  opposition  from  the  South,  and 
if  these  words  had  been  expressed,  it  would  have  met  with  oppo- 
sition from  the  North,  so  the  reason  for  adopting  an  expression 
which  leaves  that  question  open  is  obvious. 

Having  settled  the  right  of  Martha,  the  right  of  her  sister 
Mary  can  be  settled  in  few  words. 

Mary  was  a  resident  of  the  United  States  at  the  time  of  her 
marriage ;  in  this,  seemingly,  she  has  the  advantage  of  Martha ; 
but  her  husband  was  not  a  citizen  of  the  United  States  at  the 
time  of  her  marriage  ;  in  this,  seemingly,  Martha  has  the  advan- 
tage of  her,  but  in  fact  they  both  stand  on  the  same  footing,  for 
it  is  not  the  ceremony  of  marriage,  or  its  time  or  place,  but  it  is 
the  fact  of  being  "  married  to,"  that  is,  being  the  wife  of  a  citi- 
zen, that  makes  the  woman  a  citizen.  The  circumstance  that  her 
husband  was  not  a  citizen  at  the  time  of  the  marriage  is  wholly 
immaterial,  for  he  became  a  citizen  afterwards ;  ip9Q  facto  she 
being  a  free  white  ^oman  married  to  a  citizen,  comes  within  the 
description  and  the  very  words  of  the  Act  of  Congress,  and  is 
deemed  and  taken  to  be  a  citizen ;  for  it  is  the.  sto^tM  of  being 
married  to— being  the  wife  of  a  citizen,  that  makes  her  one. 

It  can  in  no  possible  vi^w  make  any  difference  .whether  the 
marriage  ceremony  is  performed  first  and  then  the  husband 
becomes  a  citizen,  or  whether  he  becomes  a  citizen  first,  and  the 
marriage  afterwards  takes  place.  Wherever  the  two  events  con- 
car  and  come  together,  she  is  a  woman  married  to  a  citizen. 

The  thing  seems  to  us  too  plain  to  admit  of  discussion* — ^it  is  like 
trying  to  prove  that  two  added  to  two  make  four. 

Mary  is  entitled  to  the  other  moiety,  and  the  defendants,  her 
two  children,  are  excluded. 
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There  la  error,  judgment  reversed  and  judgment  that  plamtiff 
recover  one  undivided  moiety  of  the  lands  mentioned  in  the 
pleadings,  and  that  partition  be  made  between  the  plaintiff  Martha 
and  the  defendant  Mary. 

To  this  end,  it  is  referred  to  the  clerk  to  inquire  whether  a 
sale  will  be  necessary  for  the  purpose  of  partition;  and  an 
account  will  be  taken  of  the  rents  and  profits ;  the  plaintiff  will 
have  judgment  for  costs. 

Burton  v.  BurtMj  26  Howard's  Practice  Rep*  474 ;  Imdlam  v. 
Ludlaniy  dl  Barb.  487,  cited  on  the  argnm^t,  received  due  con* 
sideration  by  the  court* 

Since  the  foregoing  cue  was  decided  from  the  tjllalme,  Ainiithed  at  bj  the 

the  Saivreaie  Court  of  the  United  Ststee,  Reporter  (ante,  p.  444),  the  oowt  teems 

in  KMjf  Y.  Oven,  have  oonttrued  the  to  take  the  same  view  of  the  act  as  the 

same  Act  of  Congress.    We  have  not  court  in  the  foregoing  case, 
seen  the  full  opinion  (which  will  be  J.  T.  H. 

published  in  7  Wallace)  ;  but,  judging 
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J.  DUBOSE  BIBB  t.  ETfiLTN  POPE. 

The  husband  and  wife  cannot  enter  into  a  mortgage  of  her  statutory  separate 
estate  for  the  purpose  of  subjecting  It  to  sale  ibr  the  payment  of  the  husband's 
debts  ;  and  if  they  do,  a  court  of  chancery  will  not  permit  the  mortgage  to  be 
enforced  by  sale  o^  the  wife's  separatd  estate,  if  she  objects  to  iu 

Thb  opinion  of  the  court  was  delivered  by 

Pbters,  J«^On  the  5th  of  April  1866,  Augustus  Pope,  the 
husband  of  Mrs.  Evelyn  Pope,  appellee,  borrowed  of  J.  Dubose 
Bibb,  appellant,  the  sum  of  ^0,000,  for  which  he  gave  his  bill  of 
exchange  for  f  12,400,  payable  eight  months  after  date,  to  order 
of  said  Bibb.  On  the  same  day  said  Augustus  Pope  executed  and 
delivered  to  said  Bibb  a  certain  conveyance  in  writing,  in  the  form 
of  a  mortgage,  whereby  he  conveyed  to  Bibb  certain  lands  therein 
named,  which  belonged  to  himself,  and  a  lot  numbered  57  in  the 
city  of  Montgomery  in  this  state^  which  was  the  separate  property 
of  his  wife,  said  Evelyn  Pope%  This  mortgage  contained  a  power 
to  sell  the  land  contained  therein,  in  the  event  that  Pope  failed  to 
pay  said  bill  of  exchange  at  its  maturity.  Mrs.  Pope  united  with 
her  husband  in  this  mortgage,  and  the  same  is  attested  by  two 


'  BIBB  V.  FOPX.  491 

witnesMB.  At  the  matmity  of  the  bill  of  exohuige  Pope  £EkiIed 
to  pay  it|  and  Bibh  then  proceeded  to  advertise  a  eale  of  the 
mortf^ged  prq>eift7y  for  the  purpose  of  selling  the  same  for  pay- 
ment of  his  debt  against  said  Aupistfis  P<^e ;  and  induded  in  said 
advertisement  the  lot  belonging  to  Mrs*  Pope^  as  her  separate 
estate.  Thereupon  Mrs,  Pope  by  her  next  fHend  filed  her  bill  in 
the  Chancery  Court  of  Montgomery  county  aforesaid  against  said 
Bibb|  and  said  Angnstos  Pope  her  hveband,  for  the  purpose  of 
enjoining  and  preventing  said  proposed  sale  of  her  said  lot  No. 
57.  An  ii^nnetion  was  granted  her^  end  iqpon  the  final  hearing 
it  was  made  perpetual.  The  bill  was  filed  on  the  23d  day  of 
January  1867.  It  appears  from  the  bill  and  preoft,  that  B.  N. 
Wilkerson  and  his  wife  Eliifabeth  giive  the  lot  in  controversy  to 
Mrs.  Pope  by  deed,  on  the  10th  day  of  Auguiit  I860,  to  have  and 
to  hold  the  saflie  to  her,  ^  her  heirs  and  assigns,  to  her  use  and 
behoof  for  ever."  Upon  the  hearing,  the  Chancellor  sustained 
the  bill  and  perpetually  eiyoined-  Bibb  from  seUing  said  lot  No. 
67  as  the  separate  estate  of  Mrs*  Pope,  under  said  mortgage,  and 
taxed  Bibb  with  the  cotfts*  From  this  decree  Bibb  appeals  to 
this  court. 

The  only  question  discussed  at  the  bar  was,  whether  Mrs.  Pope 
was  bound  by  said  mortgage,  and  whether  her  statutory  separate 
estate  was  liable  to  be  s<dd  under  it,  to  pay  her  hu6band*s  debt 
due  by  said  bill  of  exchange  to  said  Bibb*  This  question  has  not 
heretofore  been  settled  by  any  decision  of  this  court.  In  dis- 
cussing it,  the  court  cannot  dose  its  eyes  to  the  fact  that  the  wife 
is  under  die  fower  of  the  husband,  and  often  acts,  when  he  chooses 
to  invoke  her  aid,  under  an  influence  but  little  less  potent  than 
actual  duress,  nor  can  it  ignore  the  further  fact  that  the  law,  under 
the  common*law  system,  has  treated  the  wife  in  some  respects  as 
the  servant  of  the  husband,  subject  to  his  control,  even  to 'chas- 
tisement by  stripes  ^'  in  case  of  any  gross  misbehavior :"  1  Bl. 
Com.  444,  445 ;  2  Kent  Com.  181.  She  has  been  placed  very 
much  upon  the  footing  of  a  child  during  its  minority.  She  has 
had  no  voice  in  any  one  of  the  great  departments  of  the  govern- 
ment; no  voice  at  the  ballot-box;  no  voice  on  the  jury.  She 
rarely  deals  with  the  husband,  nor,  where  he  is  interested,  upon 
equal  terms  with  him.  These  circumstances  have  rendered  her, 
of  late  years,  die  peculiar  object  of  legislative  solicitude  and  pro- 
tection.    The  law-making  wisdom  of  the  state  has  seen  and  felt 
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her  need  of  greater  protection  than  the  common  law  afforded,  and 
has  devised,  under  rarious  titles,  ^^laws  for  the  protection  of  the 
rights  of  married  women.*'  Thus  far  9uch  laws  hare  reoomtaended 
themselves  so  strongly  to  publidtfavor,  that,  to  secure  them  from 
repeal  and  fluctuation,  they  have  been  in  many  instances  incorpo- 
rated into  the  fundamental  law  of  the  state.  And  we  think  it 
safe  to  say  that  the  declared  and  manifest  purpose  of  such  enact- 
ments furnishes  a  just  rule  for  their  interpretation.  They  were 
made  to  avoid  the  known  insecurity  to  which  th^  estates  of  mar- 
i-ied  women  are  exposed,  from  the  itnprovidefice  or  maladministra- 
tion of  the  husband,  who  necessarily  exercises  so  large  a  omtrol 
over  the  wife,  and  through  her  over  her  estate. 

The  Code  of  1853,  which  is  copied  into  the  Revised  Code  of 
this  state,  and  which  latter  code^  with  certain  modifications,  is  now 
the  law  that  must  govern  the  judgments  of  this  tribunal,  declares 
that  "  all  the  property  of  the  wife,  held  by  her  previous  to  the 
marriage,  or  which  she  may  become  entitled  to  after  the  marriage 
in  <my  manner^  is  the  separajte  estate  of  the  wife,  and  is  not  subject 
to  the  payment  of  the  debts  of  the  husband/*  And  another  sec- 
tion of  the  same  law  vests  in  the  husband,  as  the  trustee  of  the 
wife,  her  separate  estate ;  and  gives  him  the  control  and  disposi- 
tion of  the  ^^  rents,  income,  and  profits  thereof  but  suoh  rents, 
income,  and  property  are  not  sttbject  to  the  payment  of  the  debts 
of  the  husband/'  Rev.  Code,  §§  2371,  2872;  Patterson  v.  Flana- 
gan,  37  Ala.  513. 

The  bill  in  this  case  is  filed  by  the  wife,  Mrs.  Pope,  to  prevent 
the  sale  of  her  separate  estate  for  the  payment  of  the  debt  of  her 
husband,  Augustas  Pope — a  thing  which  the  statute  declares  shall 
not  be  done.  If,  then,  this  sale  is  permitted,  the  whole  purpose 
of  the  law,  so  far  as  it  protects  the  wife's  separate  estate,  will  be 
defeated,  for  when  the  principle  is  once  admitted  that  this  may  be 
done,  methods  and  ways  will  soon  be  discovered  to  carry  it  into 
unlimited  effect.  This  cannot  be  allowed.  It  would  be  a  viola- 
tion of  law  by  indirection ;  and  what  it  is  illegal  to  do  directly,  is 
also  illegal  if  done  indirectly.  For  it  is  the  thing  that  is  for- 
bidden, an,d  not  the  manner  of  doing  it.  In  whatever  form,  then, 
whether  of  law  or  in  equity,  this  is  attempted,  the  power  to  do  it 
is  denied  by  the  express  words  of  the  statute,  by  the  whole  scope 
of  its  intent,  and  by  the  character  of  the  evil  sought  to  be 
remedied. 
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It  Wiia  very '  earnestly  contended  at  the  bar,  by  the  learned 
counsel  for  the  appellant,  that  the  wife  had  the  power  to  sell,  and 
therefore  she  had  the  power  to  mortgage  her  estate  for  the  pay- 
ment of  the  husband's  debts :  because  the  power  to  sell  was  the 
greater  power;  and  as  the  greater  always  cx>ntained  die  less,  the 
right  to  mortgage,  because  it  was  a  form  of  sale,  followed  the 
power  to  Sell  as  necessary  consequbnoe:  Omne  major  contmet  in 
se  minttsz  Broom's  Max.  129  ;  2  Kentv&58, 654;  Hamilton's  Log. 
208.  This  is  an  admitted  rule  of  logic  and  also  of  law,  but  it  is 
not  strictly  applicable  in  this*  case«  The  £stinction  is  lost  sight 
of  that  the  wife  can  neither  sell  nor  mortgage  her  separate  estate 
under  the  statute,  for  the  payment  of  the  husband's  debts.  This 
would  defeat  the  purpose  and  words  of  the  act  of  itself.  It  would 
tear  away  from  the  wife  its  whole  protective  force,  whenever  the 
husband  chose  to  avail  himself  of  her  means.  She  is  much  under 
the  influence  of  the  affections,  and  shrewd  and  upscrupulous  men 
know  how  to  take  advantage  of  this  weakness,  often  to  her  beg- 
gary and  ruin,  and  it  is  this  that  the  law  interposes  to  prevent. 
In  Warfield  v.  Ravesies  and  W\f^,  this  court  have  saicl  that  '^pro- 
perty held  by  the  wife,  either  under  the  Act  of  1850  or  under  the 
Code,  cannot  be  said  to  be  the  separate  estate  of  the  wife  in  its 
broadest  sense :"  38  Ala.  628.  Yet  it  is  in'  l^is  sense  that  the 
appellant  presses  his  rights  on  the  court.  The  sale  that  the  wife 
and  her  husband  are  permitted'to  maike  (without  theaid  of  a  court 
of  chancery  is  only  such  a  aale  us  is  mentioned  in 'the  act.  That 
is,  a  sale  for  the  purpose  i^t  reinvesting  the  pi^ceeds  in  other  pro- 
perty, which  is  also  the  separaite  estate,  of*  the- wife,  or  for  the 
support  of  the  family.  A  mortgage  within  these  limits  would  be 
aimost  a  futile  act ;  and  such  is  not  the  jmrtgage  here  insisted 
on:  Rev.  Code,  §§  2373,  2374,  2376;  Alexander  v.  SauUbury, 
37  Ala.  375;  WarJUld  v.  Bavesies  md  Wtfe,  88  Id.  618. 

It  is  further  urged  against  the  validity  of  this  mortgage  that  it 
is  a  fraud  upon  Mrs.  Pope,  and  void  for  that  reason.  Her  hus- 
band is  her  trustee ;  the  mor1|;age  coukl  not  have  been  accom- 
plished without  his  concurrence ;  that  its  eteoutiot  prejudiced  the 
trust  estate  for  the  benefit  of  the  trustee,  atid  not  for  her  benefit ; 
and  that  if  it  id  enforced,  it  will  utterly  ruin  the  trust  estate  solely 
for  the  trustee's  individual  pr0fit>  Bibb  kUew  this^  or  was  bound 
to  know  it,  and  cannot  bje  Excused  if  he  did;  not.  And  to  permit 
him  to  take  advantage  of  it  would  be  to  aid  him  and  the  trustee 
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to  profit  by  their  own  injarious  aets:  Broom's  M|ix.  215,  216 
And  although  the  transaction  might  not  be  strictlj  and  teohni* 
eally  a  fraud,  it  has  tihe  same  effects  «.*Aj[id  upon  the  same  prin- 
ciple that  die  greater  contains  tiie  less,  it  may  be  said  with  equal 
truth  that,  things  equal  to  the  same  thing  are  equal  to  each  other. 
So  that  whateyor  has  the  effect  of  a  fraud  in  the  management  of  a 
trust  must  be  treated  as  a  fraud :  Rer.  Code,  $  2872 ;  John9(m  r. 
ThweaU,  18  Ala.  741 ;  B^meg  ▼.  Hoamg9W(^r(Ji,  28  Id.  690 ; 
Tnppe  y.  Trifpe^  29  Id.  687;  Oh4xrh9  y.  Du  Bo9e,  Id.  867;  1 

Story's  Eq.,  §  822 ;  1  Id.  S2a 

Decree  afErmed. 


Supreme  Court  ef  Michigan, 

JAMES  FOSTER  8.  THE  PEOPLE, 

An  acooinpUoe  who  hM  glv«ii  tciti^ioaj  erimiiwtiqg  bimielf  as  w^l  a»  hit 
oo-defendant,  ca  whose  trUl  he  Ratifies,  c«iiao$  refoM  to  ontwer  faWy  on  eroes- 
ezamination  conoerning  the  en^re  transaction  of  which  he  has  ondertaken  to  giTe 
an  acoonnt,  and  in  which  he  had  shown  himself  guilt j. 

Evidence  that  a  person  charged  wiiih  iaroeny  had  previonsly  attempted  to  pnr- 
chase  a  chattel  similar  to  that  p^len,  has  HQ  tei|deiK;3r  to  disprore  shelly  and  is 
not  admissible  for  that  pnrpose. 

The  opinion  of  the  co«rt  was  delivered  by 

Camfbk<l,  J.-r-Tlie  respondent  was  informed  against  jointly 
with  one  William  McOoy,  in  the  Gireui)  Oonrt  for  the  oonnty  of 
Maoomb,  for  the  larceny  of  a  horsie  and  some  other  articles. 
Foster  was  tried  separately,  and  t)ie  oHier  defendant,  MeCoy,  was 
used  by  Uie  People  as  a  iHtness  against  him. 

McCoy  proted  facts  tending  to  show  the  guilt  of  Foster,  and 
showing  also  hk  own  guilt  in  receiTing  tiie  horse  in  Detroit  and 
taking  him  to  Toledo, 'Wbere  the  wi^ees^was  ^arrested  with  tiie 
stolen  property.  Upon  cross-examination  he  admitted  that  he 
had  made  an  affidavit  for  continuance,  in^which  he  swore  that,  as 
he  had  been  advised  t>y  counsel,  and  t>elieved,  he  had  a  good 
defence  upon  the  merits.  Counsel  for  Foster  then  asked  what 
that  defence  was.  The  counsel  for  the  People  objected  to  the 
question,  on  tii«  ground  that  a  person  accused  of  crime  could  not, 
while  a  trial  was  pending,  be  compelled  to  disclose  his  defence. 
The  .court  overruled  this  objection,  and  then  the  witness  decUned 
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to  answer.  The  record  does  not  show  on  what  ground  the  witness 
declined.  The  court  refused  to  direct  Jum  to  answer.  Whether 
the  witness  had  or  had  not  such  a  privilege,  it  was  not  an  objec- 
tion which  any  one  but  the  witness  himself  could  raise  upon  the 
tirial,  and  probably  the  court  overruled  it,  when  made  bj  the  pro- 
secutor,  on  this  ground,  inasmuch  as  when  made  by  the  witness  it 
was  allowed.  Privilege  from  erimination  or  the  like  is  no  ground 
for  refusing  to  allow  questions  to  be  put,  if  not  objected  to  by 
the  party  privileged :  1  Greenl.  J!v.  §  451 ;  Roscoe  Or.  Ev.  p. 
174 ;  note  to  Thomas  v,  Newton^  X  Moody  &  Malk.  48 ;  Ccm^ 
mumweaJih  v.  Shmo^  4  Cusb.  B.  594 ;  Southard  v.  Bedford,  6 
Conn.  254. 

It  cannot  be  reasonably  claimed  that  the  question  was  too 
irrelevant  to  be  answered,  ^ven  if  snch  an  objection  could  be 
taken  by  a  witness.  Any  d^ence  which  he  may  have  had  against 
the  charge  could  oy^ly  have  related  to  matsters  directly  bearing 
upon  what  he  had  already  testified  to,  because  the  charge  was 
against  both  him  and  Foster,  and  anything  throwing  light  upon 
any  transaction  connected  with  the  history  of  the  theft,  from  its 
inception  to  the  arrest  of  the  property  in  bis  hands,  was  receiv- 
able in  evidence  on  the  trial,  and  was  properly  received  by  the 
court.  If  excluded  at  all,  it  must  be  on  some  ground  of  privi- 
lege which  justified  the  witness  in  refusing  to  disdose  the  facts 
referred  to. 

Nor  can  it  be  regarded  as  unimportant  to  enaUe  the  jury  to 
appreciate  the  real  character  of  the  witness  as  a  reliable  narrator. 
It  has  always  been  understood  that  the  testimony  of  accomplices 
against  a  prisoner  should  be  scanned  witb  jealousy ;  and  in  many 
cases  it  has  been  intimated  that  no  conviction  could  properly  be 
bad  upon  that  alone.  We  do  not  hold  to  this  extreme  doctrine, 
but  leave  the  credit  of  such  persons  to  the  jury ;  yet  the  quality 
of  aach  testimony  can  never  be  regarded  as  entirely  separated 
from  the  character  which  is  indicated  by  their  crimes ;  and  if  the 
position  they  occupy  indicates  moral  turpitude,  there  is  a  neces- 
sity for  more  thorough  cross-examination,  and  nothing  ought  to 
be  shut  out  which  can  sensibly  aid  in  explaining  their  credibility, 
unless  there  is  some  fixed  rule  of  lapr  that  exeludes  it. 

The  witness  not  having  given  any  reason  for  refusing  to  answer, 
we  can  only  infer  what  reasons  he  might  have  had ;  and  the  only 
ouds  that  bave  been  suggested  from  any  quarter  are,  Ist.  His 
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supposed  right  to  keep  to  himself  his  communications  vith  counsel 
relative  to  his  defence ;  and,  2dly.  His  right  to  aroid  criminating 
himself  in  any  way. 

It  has  been  suggested  that  the  crimination  which  might  be 
created  by  an  answer  to  the  question  would  go  beyond  any 
liability  upon  the  larceny  and  apply  on  a  charge  of  perjury, 
which  might  lie  if  he  swore  to  facts  making  him  responsible,  and 
had  before  made  an  affidavit  contradicting  those  facts.  If  any 
necessary  contradiction  was  created  by  the  affidavit,  it  is  difficult 
to  see  how  he  could  be  put  in  any  worse  condition  by  explaining 
to  what  it  referred.  But  it  is  unnecessary  to  consider  that  point 
here,  because  no  such  contradiction  appeared.  The  affidavit  that 
he  had  a  defence  on  the  merits  to  this  information  agrees  well 
enough  with  his  testimony,  because,  while  proving  conclusively 
his  guilt,  he  has,  so  far  as  his  testimony  is  concerned,  disproved 
any  liability  under  this  information,  which  «charged  an  offence 
in  Macomb  county,  while  he  swears  to  acts  none  of  which  were 
acknowledged  to  have  been  committed  by  him  or  by  his  procure- 
ment in  that  county.  According  to  his  showing,  he  could  be 
held  in  Wayne  and  in  Monroe,  but  not  in  Macomb. 

The  question  therefore  narrows  itself  to  an  inquiry  whether, 
after  undertaking  voluntarily  to  explain  the  transactions  con- 
nected with  the  larceny  and  disposition  of  the  property  involved 
in  the  charge  on  trial,  and  after  answering  fully  the  direct  ques- 
tioning of  the  prosecution,  and  unequivocally  criminating  him- 
self to  the  extent  of  complete  legal  guilt  of  larceny  of  that 
property,  he  can  then  refuse  to  answer  further  and  be  protected 
against  further  disclosures  relating  to  the  same  transactions. 

No  principle  is  better  settled  than  that  no  inference  can  be  per- 
mitted against  a  witness  because  he  asserts  his  privilege :  Came  v. 
Litchfield^  2  M[ich.  R..  840 ;  Rose  v.  Blakemore^  Ryan  &  Moody 
382 ;  Lord  Eldok  in  Lloyd  v.  Pdssinffham,  16  Ves.  R.  64 ; 
Knotvles  v.  People,  15  Mich.  R.  409.  This  doctrine  is  necessary 
m  order  to  make  the  privilege  of  any  value.  But  the  necessity 
of  making  the  privilege  effectual  renders  it  equally  necessary  to 
take  care  that  where  such  protection  would  lead  to  absurd  or  un 
reasonable  consequence,  it  shall  not  be  allowed. 

It  would  certainly  lead  to  most  startling  results  if  an  accom- 
complice,  who  had  made  out  a  clear  showing  of  a  prisoner's  guilt, 
and  has,  in  doing  so,  criminated  himself  to  an  equal  degree,  could 
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refuse  to  have  his  veracity  or  fairness,  or  bias  or  corruption 
tested  by  a  cross-examination,  and  yet  be  allowed  to  stand  before 
court  and  jury  on  the  same  footing  with  any  other  witness  who 
has  been  perfectly  candid,  but  who  may  have  been  convicted  of  a 
gimilar  felony.  It  is  perfectly  evident  that  where  a  witness  who 
has  undertaken  to  give  a  full  account  of  a  transaction,  and  has 
not  spared  himself  from  conclusive  accusation,  then  turns  round 
and  refuses  to  answer  further,  his  motive  must  be  something  more 
than,  to  save  himself  from  the  criminal  exposure;  and  it  is  of 
great  importance  to  learn  why  such  a  course  is  adopted.  If  in 
those  cases  where  cross-examination  is  most  desirable,  to  test  the 
credit  of  a  man  who  is  seeking  to  save  his  own  liberty  by  swear- 
ing away  that  of  another,  it  can  be  completely  prevented  at  the 
option  of  the  witness  himself;  it  would  be  difBcult  to  justify  the 
rule  which  allows  co-defendant  to  be  used  by  the  prosecution  at 
all,  when  they  cannot  be  received  for  the  defence.  I  cannot  con- 
ceive that  the  law  will  tolerate  such  a  state  of  things.  When  a 
man  has  voluntarily  admitted  his  guilt,  he  has  done  all  that  he 
can  to  criminate  himself;  and  his  protection  from  further  disclo- 
sure on  the  same  subject  is  no  protection  whatever,  because  it 
cannot  undo  what  makes  the  whole  mischief. 

The  cases  which  apply  to  ordinary  witnesses,  who  do  not  stand 
properly  on  the  same  footing  with  accomplices,  do  not  in  any  way^ 
sanction  such  a  stretch  of  privilege.  It  has  been  decided,  and  is*- 
the  received  doctrine,  that  a  witness  is  entitled  to  decline  answer* 
ing  not  only  questions  which  directly  criminate  him,  but  also  any 
questions  which  may  apply  to  facts  forming  links  in  the  chain  of 
criminating  evidence.  And  where  he  has  not  actually  admhted 
criminating  facts,  the  witness  may  unquestionably  stop  short  at 
any  point,  and  determine  that  he  will  go  no  further  in  that  direc- 
tion. He  may  judge  that  his  protection  does  not  require  him  to 
avoid  replying  concerning  some  facts,  when  as  to  others  the  tend- 
ency  is  or  seems  to  him  more  direct  and  incriminating.  Yet  even 
this  doctrine,  upon  the  particular  facts  of  the  case,  although  the 
witness  refused  to  answer  the  only  question  which  applied  directly 
to  the  guilt  involved,  was  held  in  so  much  doubt  in  Regina  v.  Chir-^ 
hit,  Dennison's  Cr.  Caa.  236,  8.  c.  2  Car.  &  Kir.  474,  that  the 
Court  of  Exchequer  Chamber  was  unable  to  agree  on  the  first 
argument,  and  on  the  second  argument,  after  some  changes  in  the- 
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Benchy  the  three  Chiefs  of  the  Courts,  Dbnman,  Wilde  and  Pol- 
lock, and  Patteson,  Coleridge  and  Erle,  JJ.,  dissented  from 
the  other  nine,  and  held  tho  witness  had  gone  too  far  to  claim 
any  further  privilege.     He  had  undoubtedly  gone  very  far,  but, 
nevertheless,  he  had  not  convicted  himself,  and  the  decision,  nfhile 
right  in  its  principles,  was  also  correct,  as  it  would  seem,  upon  the 
facts.     As  no  opinions  are  reported,  we  cannot  ascertain  the  pre- 
cise views  of  the  judges,  who  do  not  seem  to  have  agreed  as  to 
how  far  the  witness  had  claimed  his  privilege.     But  the  rule 
which  allows  a  witness  to  refuse  answering  questions  not  directly 
pointing  to  guilt,  rests  solely  on  the  doctrine  that,  as  in  most  cases 
the  crimination  would  be  made  out  by  a  series  of  circumstances, 
any  one  of  them  may  have  such  a  tendency  to  aid  in  reaching  the 
result  that  an  answer  concerning  it  may  supply  means  of  convic- 
tion by  aiding  the  other  proofs  which  it  indicates  or  supplements 
on  behalf  of  the  prosecution.     The  right  to  decline  answering  as 
to  these  minor  facts  is  merely  accessory  to  the  right  to  decline 
answering  to  the  entire  criminating  charge,  and  can  be  of  no 
manner  of  use  when  that  is  once  admitted,  and  must  be  regarded 
as  waived  when  the  objection  to  answering  to  the  complete  offence 
is  waived.     The  law  does  not  endeavor  to  preserve  any  vain  privi- 
leges; and  such  a  privilege  as  would  allow  a  witness  to  answer  a 
principal  criminating  question,  and  refuse  to  answer  as  to  its  inci- 

•  dents,  would  be  worse  than  vain ;  for,  while  it  could  not  help  the 
witness,  it  must  inevitably  injure  the  party,  who  is  thus  deprived 
of  the  power  of  cross-examination  to  test  the  credibility  of  a  per- 
son who  may,  by  avoiding  it,  indulge  his  vindictiveness  or  corrupt 
passions  with  impunity.  The  distinction  between  the  cases  where 
a  witness  has  or  has  not  furnished  sufficient  evidence  to  criminate 
himself,  is  clearly  recognised  in  Amherst  v.  SoUis,  9  N.  H.  107, 
and  in  Cobum  v.  Odellj  10  Foster  640,  as  well  as  incidentally  in 
numerous  other  cases,  which  hold  that  when  he  had  once  made  a 
decisive  disclosure  his  privilege  ceased.  And  the  further  consi- 
deration is  also  recognised  that  a  witness  has  no  right,  under  pre- 
tence of  a  claim  of  privilege,  to  prejudice  a  party  by  a  one-sided 

•  or  garbled  narrative. 

As  Mr.  Phillips  very  neatly  expresses  it :  "A  witness  may 
-waive  his  privilege  and  answer  at  his  peril.  From  the  nature  of 
I  the  right.it  may  be  inferred  that  he  will  be  at  liberty  to  answer, 
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or  to  refuse  to  answer,  any  questions  at  his  discretion ;  and  that 
his  consenting  to  answer  some  qaestions  ought  not  to  bar  his  right 
to  demur  to  others.  On  the  other  hand,  it  is  only  reasonable  that 
he  should  not  be  allowed,  by  any  arbitrary  use  of  his  privilege,  to 
make  a  partial  statement  of  facts  to  the  prejudice  of  either  party :" 
2  PhiU.  Ev.  (Edw.  ed.)  9S5. 

Accordingly,  wh^e  a  witness  has  voluntarily  answered  as  to 
material  criminating  facts,  it  is  keld  with  uniformity  that  he  cannot 
then  stop  short  and  refuse  further  explanation,  but  must  disclose 
fully  what  he  had  attempted  to  relate.  Thrs  view  is  adopted  by 
the  text  writers,  and  is  very  well  explained  in  several  of  the 
authorities  where  the  principle  is  laid  down  and  enforced:  1 
Starkie  Ev.  206,  19th  Am.  ed. ;  Roscoe's  Cr.  Ev.  174 ;  1  Greenl. 
Ev.  §  451 ;  2  Phill.  Ev.  935 ;  2  Russ.  Cr.  931 ;  Cobum  v.  Odell, 
10  Foster  640 ;  State  v.  JT.,  4  N.  H.  662 ;  State  v.  Foster,  3 
Foster  848 ;  Foster  v.  Pierce,  11  Gush.  437 ;  Brown  v.  Brown, 
0  Mass.  320 ;  Amherst  v.  Hollis,  9  N.  H.  107 ;  Low  v.  MitcMl, 
18  Me.  272 ;  Chamherlain  v.  WiOson,  12  Vt.  491 ;  PeopU  v. 
Lohman,  2  Barb.  216 ;  Norfolk  v.  Gaylord,  28  Conn.  309. 

In  Foster  v.  Pierce,  14  Cush.  R.  437,  it  is  held  that  where  a 
witness  knows  in  the  beginning  that  his  testimony  in  the  case 
must  expose  him  to  a  criminal  charge,  he  must  claim  his  privilege 
in  the  outset  or  waive  it  altogether.  And  as  applied  to  cases  in 
which  that  is  the  gist  of  the  inquiry,  this  rule  appears  to  be  neces- 
sary and  Just  to  prevent  partial  and  unfair  statements.  It  is 
probably  not  designed  to  apply  to  any  others. 

When  accomplices  are  allowed  to  testify  for  the  purpose  of 
furnishing  evidence  against  a  prisoner,  they  not  only  know  that 
they  are  expected  to  criminate  themselves,  but  they  do  it  with  the 
prospect  of  an  advantage,  which,  if  not  absolutely  promised,  is 
substantially  pledged  to  them  if  they  make  full  disclosures.  If 
they  see  fit  to  furnish  criminating  proof,  there  is  every  reason  to 
compel  them  to  submit  to  the  fullest  and  most  searching  inquiry. 
They  expressly  waive  their  privilege  by  giving  such  proof,  for 
they  could  not  be  sworn  at  all  without  their  consent  while  under 
a  joint  indictment ;  and  if  not  indicted  they  could  still  refuse  to 
furnish  evidence  of  joint  misconduct.  But  there  is  neither  reason 
nor  show  of  authority  which  can  in  any  case  allow  to  them  any 
privilege  whatever  when  they  have  gone  so  far  already  as  to  any 
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matters  in  which  they  and  the  prisoner  on  trial  have  been  con- 
nected. As  to  separate  and  purely  private  transactions,  not 
connected  with  the  matters  under  inquiry,  they  stand  like  any 
other  witnesses,  because  they  are  not,  as  to  those,  accomplices  at 
all,  and  no  protection  is  pledged  to  them  on  such  charges :  2  Russ. 
Cr.  927.  Even  on  the  principles  applied  to  ordinary  witnesses 
they  would  not  be  protected,  as  we  have  seen,  after  making  any 
conclusive  disclosure.  They  come  upon  the  stand  for  no  other 
purpose,  and  they  have  never  been  allowed,  under  such  circum- 
stances, to  stop  short  of  a  full  disclosure.  And  no  privilege  is 
recognised  as  then  belonging  to  them :  2  Phill.  Ev.  (Edw.  ed.) 
930  note ;  2  Russ.  Cr.  927 ;  Commonwealth  v.  Pricty  10  Gray's 
R.  472 ;  State  v.  Coudry^  5  Jones's  L.  R.  418 ;  Brown  v.  Brown, 
5  Mass.  R.  320 ;  2  PhilL  Ev.  986. 

The  witness  in  the  present  case  ought  not  to  have  been  per- 
mitted to  decline  answering  the  question  put  to  him  touching  the 
character  of  his  defence,  as  alluded  to  in  his  affidavit  for  continu- 
ance. 

The  other  error  assigned  was,  that  the  court  ought  not  to  have 
refused  to  allow  respondent  to  prove  th^t,  within  the  previous  six 
months,  and  before  the  time  of  the  theft,  he  had  applied  to  the 
witness  CoUyer  to  purchase  a  horse.  This  was  to  corroborate  a 
defence  set  up  that  respondent  purchased  the  horse  alleged  to 
have  been  stolen. 

We  cannot  perceive  how  a  desire  or  offer  to  purchase  a  horse 
tends  to  prove  that  a  person  did  not  subsequently  steal  one.  Even 
the  most  inveterate  thieves  must  sometimes  purchase  articles ;  and 
the  fact  that  they  do  so,  would  not  at  all  interfere  with  their 
misconduct  as  to  others.  The  evidence  was  clearly  inadmissible, 
and  its  rejection  was  proper. 

But  for  the  other  error  there  should  be  a  new  trial. 

The  other  justices  concurred. 
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ABSTRACTS   OF    RECENT   AMERICAN    DECISIONS. 

8upeeme  court  of  cahfobnia> 
supreme  court  op  vermont.* 

Act  op  God. 

Arts  of  God. — Those  acts  are  to  be  regarded,  in  a  legal  sense,  as  the 
acts  of  God  which  do  not  happen  through  human  agency,  such  as  storms, 
lightnings,  and  tempests.  If  it  appears  that  an  injury  to  the  demised 
premises  has  been  sustained  in  any  way  through  the  intervention  of  man, 
it  \s  not  the  act  of  God :  Polack  v.  Fioche.  35  Cal. 

The  elements  are  the  means  through  which  God  acts,  and  ^'  damages 
by  the  elements"  are  damages  by  the  act  of  God  :  Id, 

Amendment. 

Of  Writs. — Amendments  of  writs  are  not  allowed  that  change  the 
parties  to  actions;  but  where  a  suit  is  brought  only  in  the  firm  name  of 
the  plaintiffs  who  are  partners,  an  amendment  by  inserting  the  indi- 
vidual names  of  the  members  of  the  firm,  is  allowable,  whether  it  be  by 
inserting  the  Christian  name  only,  or  a  full  name :  Lewis  v.  Locke. 
Hojn^r  V.  Same,  41  Vt. 

Where  the  plaintiffs  were  not  named  in  their  writ  except  as  Marshall 
A.  Lewis  &  Co.,  it  wils  held,  that  the  court  properly  granted  leave  to 
amend  by  inserting  the  name  of  Edward  Warner,  who  was  one  member 
of  said  firm,  Marshall  A.  Lewis  being  the  other :  Id. 

Also,  where  the  plaintiffs  were  not  named  except  as  Homer,  Bishop 
k  Co.,  an  amendment  by  inserting  the  name  Samuel  John  M.  before 
Homer,  and  the  name  John  0.  before  Bishop,  was  held  allowable :  Gen. 
Sts.,  ch.  30,  §  41 :  Id. 

Attorneys. 

Power  of  Court  to  paits  upon  their  Authority  to  act. — An  attorney's 
license  h  primd  facie  evidence  of  his  authority  to  appear  for  any  person 
whom  he  professes  to  represent ;  but  if  the  supposed  client  denies  his 
authority  the  court  may  require  him  to  produce  the  evidence  of  his 
retainer  under  the  supervisory  power  which  it  has  over  its  own  process 
and  the  acts  of  its  officers.  This  the  court  may  do  either  upon  the 
direct  application  of  the  person  or  party  represented,  or  upon  motion  of 
the  attorney  of  the  opposite  party  to  dismiss,  founded  upon  the  affidavit 
of  the  person  or  party  concerning  whom  the  motion  is  made ;  Clark  v. 
Wilktf^  35  Cal. 

Boundary.  • 

Endence — Declarafians  of  Deceased  Person. — The  declaration  of  a 
deceased  person  as  to  the  location  of  a  disputed  boundary,  otherwise 
admissible,  are  not  rendered  inadmissible  by  the  fact  that  they  were 

'  From  J.  E.  Hale,  Esq.,  Reporter ;  to  appear  in  35  Cal.  Rep. 
'  From  W.  G.  Veazey,  Esq.,  Reporter ;  to  appear  in  41  Vl.  Rep. 
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made  off  the  land,  and  because  the  Hoe  referred  to  was  not  actnallj 
pointed  out  or  shown :   Towers  t.  SiUh^  and  Smithy  41  Vt. 

The  question  was,  which  of  the  two  lines,  1-4  rods  apart,  was  the  true 
range  line.  One  survey  of  5th  division  lots  was  made  in  1806,  and  one 
in  1808,  and  one  of  these  lines  was  run  in  one,  and  one  in  the  other  of 
said  years,  and  the  one  run  in  1808  was  conceded  to  be  the  true  line. 
In  1830,  G.,  then  an  old  man,  since  deceased,  an  original  proprietor  aud 
one  of  the  committee  appointed  to  procure  the  survey  of  1808,  and  who 
made  the  report  as  recorded,  and  for  a  while,  at  an  early  day,  the  cu^tu- 
dian  of  the  proprietors'  records  and  plans,  living  three  or  four  inile^ 
from  the  5th  division  lots,  and  having:  one  in  the  same  range  as  defen<l- 
ants'  lots,  assigned  to  him  as  one  of  the  proprietors,  told  the  witness, 
while  at  G.'s  house,  to  make  a  copy  of  the  plan  of  survey  made  bj 
direction  of  the  proprietors,  that  when  he  should  survey  in  the  5tb  divi- 
sion he  would  find  two  range  lines  between  the  lots,  and  that  the  west 
line  was  the  true  one.     BeLi,  that  this  declaration  was  admissible :  /(/. 

Bounty. 

Enlistment  on  Promise  of  Bounty — Vote  to  rescind. — The  plaintiff 
having  re-enlisted  in  the  field,  to  the  credit  of  his  town,  under  an  assur- 
ance of  the  authorized  recruiting  agent  of  the  town,  that  if  he  would 
re-enlist  to  the  credit  of  said  town  he  would  receive  such  pay  as  the 
town  paid  other  soldiers,  and  the  town  would  probably  pay  as  high  as 
$500 :  It  was  held,  that  he  was  entitled  to  the  bounty  subsequeatly 
voted  by  the  town  to  re-enlisted  veterans,  and  his  right  could  not  be 
defeated  by  a  subsequent  vote  to  rescind :  Haven  v.  Town  of  Ludlou:, 

41  y\. 

The  language  of  the  vote  being  "  to  pay  to  each  re-enlisted  veteran 
who  has  re-enlisted  for  three  years,  and  who  has  received  no  town 
bounty,  $500,  and  to  increase  the  bounty  of  those  re-enlisted  veteran* 
who  have  received  some  bounty  to  8500,  excepting  commissioned  offi- 
cers, and  those  who  have  died  leaving  no  families,  and  deserters;"  the 
plaintiff  having  received  but  810  under  his  first  enlistment,  his  right 
of  action  accrued  upon  his  re^enlistment  and  demand  and  refusal,  and 
having  served  through  his  full  term  and  not  having  received  a  comniis- 
sion,  or  died,  or  deserted,  his  right  of  recovery  was  perfect  at  the  time 
of  trial,  in  an  action  brought  before  his  term  expired :  Id. 

Conflict  of  Laws.     See  Decedents'  Estate, 

Contract. 

Consideration — Fraud, — A  court  of  law  will  not  set  aside  a  contract 
for  inadequacy  of  consideration  alone.  The  inadequacy  of  considera- 
tion may  be  such  as  to  furnish  evidence  of  fraud :  Kidder  v.  Chnn- 
herlin,  41  Vt. 

Corporation. 

While  the  Constitution  requires  the  debts  of  corporations  to  be  se- 
cured by  the  personal  liability  of  the  corporators,  and  makes  each  stock- 
holder liable  for  his  proportion  of  such  debts,  it  leaves  to  the  legislature 
the  power  to  regulate  such  liability,  and  to  prescribe  the  rule  by  which 
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each  stockholder's  proportion  of  sach  debts  shall  be  ascertained :  Lar- 
rabee  v.  Baldwin^  35  Cal. 

An  act  of  the  legislature  making  each  stockholder  of  a  corporation 
liable  for  his  share  of  all  its  debts  contracted  while  he  is  a  stockholder 
is  sufficient  to  answer  the  requirements  of  the  Constitution  :  Id. 

There  is  nothing  in  the  Constitution  that  renders  a  man  who  becomes 
a  stockholder  personally  liable  by  so  doing  for  his  proportion  of  all  the 
uncancelled  debts  of  the  corporation  created  before  he  became  a  stock- 
holder :  Id. 

In  an  action  against  the  stockholders  of  a  corporation  to  recover  the 
proportional  share  of  each  one  of  the  corporate  debts,  the  proof  must 
show  that  the  defendant  was  a  stockholder  when  such  debt  was  con- 
tracted. Proof  of  a  judgment  against  the  corporation  does  not  show 
when  the  debt  was  contracted  :  Id. 

Damages.  « 

Evidence  in  Action  for  Punitive  Damages. — In  an  action  where 
punitive  damages  are  claimed,  on  the  ground  of  malice,  either  party  is 
entitled  to  prove  any  facts  or  circumstances  which  tend  in  the  slightest 
degree  either  to  show  malice  or  to  rebut  the  presumption  of  malice : 
Xfy(M  V.  Hancock^  35  Cal. 

In  such  case  no  fact  or  circumstance  should  be  excluded  unless  the 
court  is  satisfied  to  a  moral  certainty  that  the  jury  can  draw  no  rational 
presumption  from  it :  Id. 

Damage  to  Land  hy  Water  Ditch. — In  an  action  to  recover  damages 
for  an  alleged  injury  to  the  plaintiff's  land,  resulting  from  the  careless 
management  of  the  defendant's  water  ditch,  which  traversed  the  land : 
Uddj  that  the  defendant  was  bound  to  exercise  no  greater  care  to  avoid 
the  alleged  injury  to  the  adjoining  lands  than  prudent  persons  would 
employ  about  their  own  affairs  under  similar  circumstances :  Campbell 
V.  B.  R.  and  A.  W.  and  M.  Co.,  35  Cal. 

The  true  principle  applicable  to  such  cases  is,  that  in  order  to  avoid 
doing  a  damage  to  the  property  of  another,  a  person  is  bound  in  law  to 
such  care  in  the  use  of  his  own  property  as  a  prudent  man  would 
employ  under  similar  circumstances,  if  he  were  himself  the  owner  of  the 
property  exposed  to  damage :  hL 

Breach  of  Contract. — Where  a  party  who  contracts  with  another  to 
make  lumber  for  him,  and  to  pay  him  a  fixed  sum  therefor  monthly,  as 
the  lumber  is  made,  breaks  the  contract,  without  any  fault  on  the 
other's  part,  the  rule  of  damages  for  the  breach  is  the  difference  between 
the  cost  of  making  the  lumber  and  the  contract  price  :  Hale  v.  Trout^ 
35  Cal. 

Where  one  of  the  parties  to  a  contract,  the  performance  of  which 
extends  through  a  length  of  time,  refuses  to  fulfil  on  his  pare,  and 
declares  the  contract  at  an  end,  the  other  may  sue  for  and  recover  as 
damages  the  profits  he  could  have  made  by  the  fulfilment  of  the  con- 
tract, without  waiting  for  the  time  to  expire  :  /(/. 

Debtor  and  Creditor. 

S'df,  void  as  to  Creditor. — The  law  is  perfectly  well  settled  in  this 
Btate  that  to  render  a  sale  of  property  void  as  to  a  creditor,  both  the 
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vendor  and  vendee  must  participate  in  the  intent  to  delay  the  creditors 
of  the  vendor,  at  least  •to  the  extent  of*  the  vendee's  having  knowledge 
of  such  intent  on  the  part  of  the  vendor :  Leach  v.  Francis^  41  Vt. 

DECEDENTb'  Estate 

Comjui'ssioners  to  settle  Estates — Creditors — Probate  Court. — Where 
the  creditor  of  an  estate  presents  his  claim  to  the  commissioners  ap- 
])ninted  by  the  Probate  Court  for  allowance  against  the  estate,  it  becomes 
tne  duty  of  the  commissioners  to  take  cognisance  of  the  claim,  to  act 
upon  it,  and  to  include  it  and  their  action  on  it  in  their  report  to  the 
Probate  Court :  Divketj  y.  Corliss,  Adm*r.,  41  Vt. 

Where  the  creditor  has  duly  presented  his  claim  to  the  commissioner? 
and  they  intimate  nothing  to  him  adverse  to  its  allowance,  and  the  ad- 
luini.strator  makes  no  defence  or  objection,  the  creditor  is  justified  in 
resting  in  the  belief  that  his  claim  was  allowed :  Id. 

When  commissioners,  without  the  fault  of  the  creditor,  have  failed  to 
report  a  claim  to  the  Probate  Court,  duly  presented  before  them  fur 
allowance,  it  is  the  province  of  the  court  of  equity  to  save  the  creditor 
from  his  pending  loss  by  holding  the  estate  still  bound  to  do  what  the 
law  would  compel  it  to  do,  but  for  the  omission  of  the  commissioners  to 
do  their  duty,  and  in  this  respect  the  court  of  equity  will  be  occupying 
its  own  peculiar  province  and  not  assuming  that  of  the  Probate  Court : 
Id. 

Administrator — Estate  in  different  Jurisdictions. — A  person  having 
died  in  another  state,  the  place  of  his  residence,  leaving  a  portion  of  his 
estate  there  and  a  portion  in  this  state,  claims  may  be  prosecuted 
against  the  portion  here  the  same  as  though  the  sole  administration  of 
the  estate  was  in  this  state,  unaffected  by  the  fact  that  they  could  have 
been  prosecuted  against  the  portion  in  such  other  state.  In  such  case 
the  running  of  the  Statute  of  Limitations  is  suspended,  as  in  other 
cases  during  the  time  between  the  death  of  the  party  and  the  appoint* 
ment  of  the  administrator  here:  Uicks,  Adn%*r.,  v.  Clark^  Adm*r.^ 
41  Vt. 

A  claim  is  not  merged  in  a  bond  in  which  the  obligor  stipulates  that 
''such  payment  of  $300,  or  the ^ro  ratd  share  thereof  as  aforesaid,  shall 
be  a  release  and  discharge/'  &c.  In  such  case  the  payment,  and  not  the 
giving  of  the  bond,  is  to  be  the  release  and  discharge  of  the  claim :  Id. 

Ditches  and  Ditcu  Companies. 

Evidence — Mode  of  proving  Value  of  Ditch, — ^The  ordinary  and  pro- 
per mode  of  proving  the  value  of  a  water  ditch  is  by  showing  it^  capa- 
city, the  market  value  of  water  in  the  vicinity,  and  the  probable  duration 
of  the  demand :   Clark  v.  Willett,  35  Cal. 

In  such  case  evidence  of  the  value  or  profits  of  certain  mining  claims 
belonging  to  the  owners  of  the  ditch  and  supplied  therefrom  with  water 
to  mine  the  same,  is  inadmissible  in  evidence  to  establish  the  value  of 
the  ditch,  unless  accompanied  by  further  evidence  showing  that  the 
claims  could  not  be  worked  without  the  aid  of  the  ditch :  Id. 

Sale  of  Water. — Unincorporated  ditch  companies,  organized  for  the 
sale  of  water  to  miners  and  others,  the  stock  in  which  is  bought  and 
sold  at  the  pleasure  of  the  owners,  without  consulting  the  co-ownen, 
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differ  from  ordinary  commercial  partnerships.  Some  of  the  incideDts 
of  a  partnership  pertain  to  such  companies,  and  some  of  mere  tenancies 
in  common  likewise  pertain  to  them :  McConnell  v.  Denver^  35  Cal. 

A  member  of  such  a  company  has  no  general  authority  by  virtue  of 
such  membership  to  bind  the  company  by  his  contracts :  Id. 

The  superintendent  or  managing  agent  of  sueh  company  has  no  autho- 
rity to  bind  the  company  by  a  promissory  note,  given  for  materials  used 
by  the  company,  unless  the  authority  to  give  such  note  is  expressly  con- 
ferred upon  him  by  the  company,  or  such  authority  may  be  implied 
from  his  acts  recognised  by  the  company,  with  full  knowledge  of  the 
acts  at  the  time  of  the  recognition  :  Id. 

If  an  unincorporated  ditch  company  duly  authorizes  its  superintendent 
to  give  the  company  note  for  materials  before  then  purchased  by  the 
company,  all  the  members  are  bound  by  the  note,  whether  they  were 
such  members  when  the  materials  were  purchased  or  not :  Id. 

If  lumber  is  furnished  a  ditch  company  under  the  agreement  that  it 
is  to  be  paid  for  out  of  the  proceeds  of  the  ditch  of  the  company,  and 
the  proceeds  have  all  been  faithfully  applied  in  payment,  according  to 
the  agreement,  the  person  who  furnishes  it  is  not  entitled  to  recover  the 
deficiency  ^gainst  the  members  of  the  company :  Id. 

Ejectment. 

Joint  LiahilUy, — ^If  one  of  two  defendants,  with  the  knowledge  and 
consent  of  the  other,  employs  men  to  remove  buildings  and  fences  from 
land,  turn  out  the  occupants,  and  take  possession,  the  acts  performed 
and  possession  so  acquired  are  as  much  the  acts  and  possession  of  the 
oae  who  assented  to  them  in  advance,  and  for  whose  benefit  in  part  such* 
possession  was  taken  and  held,  as  of  the  party  who  actually  employed 
the  men  and  directed  the  acts  to  be  done :  Treat  v.  Reilly^  35  Cal. 

Judgment — Of  what  conclusive. — A  judgment  for  plaintiff  in  eject- 
ment is  not  conclusive  except  as  against  defences  actually  made,  or  legal 
defences  that  might  have  been  made  on  the  trial,  and  does  not  preclude 
a  defendant  from  asserting  a  title  subsequently  acquired :  Jdann  v. 
Rogers,  35  Cal. 

Where  a  plaintiff  has  been  restored,  under  a  writ  of  restitution,  to 
the  possession  of  the  demanded  premises  in  an  action  of  ejectment,  the 
defendant  so  evicted  is  ever  after  estopped  at  law  to  deny  that  plaintiff 
was  rightfully  restored,  and  that  his  own  prior  possession  was  wrongful : 
Id. 

Judgment — Improvements  set  off  against  Damages. — Where  an 
intestate  was  a  tenant  in  common  with  the  plaintiff  in  ejectment  in  the 
demanded  premises,  and  the  defendant  entered  upon  the  premises  with 
the  permission  of  the  administrator  of  the  deceased  co-tenant,  the 
entry  of  the  defendant  is  not  tortious,  and  the  plaintiff  is  not  entitled 
to  a  judgment  for  possession  of  all  the  land,  but  only  for  his  undivided 
interest :   Carpentier  v.  Small,  35  Cal. 

The  right  of  a  defendant  in  ejectment  ta  set  off  the  value  of  improve- 
ments made  by  him,  against  the  claim  of  the  plaintiff  for  damages,  de- 
pends upon  whether  they  were  made  by  him  or  his  grantors  holding 
under  color  of  title  adverse  to  plaintiff,  in  good  faith,  and  upon  whether 
they  are  permanent  or  not :  Id. 
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Estoppel. 

Between  Landlord  and  Tenant. — The  doctrine  of  estoppel,  vhich 
may  be  said  to  be  founded  upon  the  adage  that  ^^  the  truth  is  not  to  be 
spoken  at  all  times/'  is  a  harsh  one,  and  ia  never  to  be  applied  except 
where  to  allow  the  truth  to  be  told  would  consummate  a  wrong  to  the 
one  partj  or  enable  the  other  to  secure  an  unfair  advantage :  Franklm 
V.  Alenda,  35  Cal. 

If  A.,  being  in  possession  of  land,  deliver  the  possession  to  B.  npoa 
his  request  and  upon  his  promise  to  return  it,  with  or  without  rent,  at  a 
specified  time  or  at  the  will  of  A.,  B.  cannot  be  allowed,  while  still 
retaining  the  possession,  to  dispute  A/s  title ;  but  it  is  otherwise  if  B. 
is  in  possession  and  takes  a  lease  from  A.,  since  the  latter  parts  with 
nothing,  and  the  former  has  obtained  nothing  by  the  transaction :  Id. 

The  bare  possession  by  the  tenant  of  the  dembed  land  at  the  time  the 
lease  is  given  is  su£Bcient  to  take  the  case  out  of  the  operation  of  the 
general  rule,  that  the  tenant  cannot,  before  surrendering  possession, 
dispute  the  landlord's  title.  Tewksbury  y.  Mat/raff,  33  Cal.  237, 
affirmed:  Id. 

Executor.    See  DecedenU^  Estate.  % 

Felony. 

Effect,  civilly,  of  Conviction  for  Felony, — The  forfeitures  and  disa- 
bilities imposed  by  the  common  law  upon  persons  attainted  of  felony, 
are  unknown  to  the  laws  of  this  state.  No  consequences  follow  a  con- 
viction of  felony,  except  such  as  are  declared  by  statute :  Estate  of 
'Nerac,  35  Cal. 

One  sentenced  to  the  state  prison  for  a  felony,  for  a  term  less  than 
his  natural  life,  is  not  dead  in  law.  His  civil  rights  in  some  matters 
are  suspended,  but  the  rights  of  his  creditors  are  not  suspended :  /</. 

Frauds,  Statute  of. 

Assumpsit — Joint  Purchase — Consideration. — ^The  defendant  having 
bargained  with  N.  for  his  farm,  stock,  and  produce,  agreed  with  the 
plaintiff  that  they  together  would  carry  out  the  contract  with  X.,  fell 
the  property  in  a  short  time,  and  divide  the  profits.  The  defendant 
took  no  deed  of  the  farm,  but  had  it  deeded  by  N.  directly  to  the  per- 
sons to  whom  the  plaintiff  and  defendant  sold  it  in  parcels,  and  all  the 
property  was  sold  in  N.'s  name.  The  defendant  received  the  proceeds 
of  the  sales:  Held,  that  the  plaintiff  could  maintain  an  action  of 
assumpsit  to  recover  of  the  defendant  his  share  of  the  profits :  Bruce  v. 
Uastiugs,  41  Vt. 

Held,  that  the  agreement  between  the  plaintiff  and  defendant  to  sell 
and  divide  profits,  though  not  in  writing,  was  not  within  the  Statute 
of  Frauds:  Id. 

lleldj  that  the  plaintiff  having  advanced  money  to  the  defendant  to 
be  paid  to  N.  for  the  property,  and  having  otherwise  aided  the  defend- 
ant in  the  purchase  and  sale  of  the  property,  relying  upon  the  defend* 
ant's  promise  to  give  the  plaintiff  a  portion  of  the  profits,  the  agreemeot 
was  founded  on  sufficient  consideration :  Id. 
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lNNK££P£a. 

Bailment, — The  plaintiff,  who  was  a  minor,  went  with  his  father,  with  a 
horse  and  wagon,  to  the  inn  kept  by  the  defendant,  to  attend  the  trial  of 
a  suit  which  the  innkeeper  had  brought  against  the  father.  When  they 
arrived  the  horse  and  wagon  were  delivered  to  the  servant  of  the  de- 
fendant, to  be  put  up  and  taken  care  of  j  and  the  plaintiff  and  his  father 
entered  the  inn  where  the  defendant  was  in  charge,  and  laid  aside  their 
overcoats  in  the  room  where  they  entered,  and  in  presence  of  the  defend- 
ant. In  due  time  the  father  called  for  dinner  for  himself  and  the  plain- 
tiff, which  they  had ;  and  they  remained  at  the  inn  until  evening,  when 
the  bill  was  paid  and  they  lefl.  Held^  that  the  relation  of  innkeeper 
and  guest  was  thereby  created  between  the  plaintiff  and  the  defendant : 
Raad  v.  Amidon^  41  Vt. 

A  guest  is  not  relieved  from  all  responsibility  in  respect  to  his  goods 
on  entering  an  inn.  Ho  is  bound  to  use  reasonable  care  and  prudence 
in  respect  to  their  safety,  so  as  not  to  expose  them  to  unnecessary  dan- 
ger of  loss :  Id. 

A  guest  having  laid  his  gloves  down  under  his  overcoat  on  a  bench 
in  the  presence  of  the  innkeeper,  it  was  a  question  of  fact  to  be  deter- 
mined by  the  jury  in  view  of  all  the  circumstances,  whether  he  was  so 
careless  with  respect  to  his  gloves  as  to  exonerate  the  innkeeper  from 
liability  for  their  loss :  Id, 

Judgment. 

Alteration  of  the  Record  hi/  the  Court — Entry  of  Netc  Judgment. — 
There  is  no  doubt  but  the  county  court,  within  certain  limits,  has  such 
power  over  its  records  and  judgments  as  to  warrant  it  in  ordering  them 
corrected,  and,  if  necessary,  for  sufficient  reasons  to  order  a  case  to  be 
brought  forward  after  final  judgment,  and  vacate  that  judgment,  and 
open  the  case  for  further  proceedings.  In  such  case,  it  is  ordinarily  so 
far  a  matter  of  discretion  in  the  county  court,  that  the  Supreme  Court 
will  not  revise  such  proceedings  on  exception :  Smith  dk  HandBcomh  v. 
Howard,  41  Vt. 

At  the  next  term  of  the  court  afler  a  final  judgment  had  been  ren- 
dered in  an  action  of  assumpsit,  upon  motion  of  the  plaintiffs  and 
against  the  objection  of  the  defendant,  the  old  judgment  was  brought 
forward  and  a  new  judgment  rendered  for  the  same  damages  with  inter- 
est on  the  damages  for  the  intervening  time,  for  the  purpose  of  charging 
the  bail,  who  had  been  discharged  through  failure  of  the  clerk  to  issue 
an  execution  against  the  defendant's  body.  Held,  that  the  vacating  of 
the  old  judgment  was  erroneous :  Id. 

The  plaintiffs,  or  their  counsel,  desired  the  execution  on  the  first 
judgment  to  run  against  the  body  of  the  defendant,  but  neglected  to 
direct  the  clerk  so  to  issue  it,  and  the  execution  ran  against  the  goods,  &c., 
instead  of  against 'the  body,  and  was  returned  nuUa  bona.  IMd,  that 
if  the  plaintiffs  were  entitled  to  an  execution  against  the  body,  they 
should  have  called  for  such ;  that  it  was  not  the  fault  of  the  clerk  that 
the  execution  did  not  run  against  the  body.  It  being  an  action  of 
general  assumpsity  the  plaintiffs  were  entitled  primd  facie  only  to  such 
an  execution  as  the  clerk  issued :  Id, 
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It  is  no  part  of  the  official  duty  of  the  clerk  to  issue  an  execution 
until  it  is  called  for  by  the  party  entitled  to  it :  Id, 

Landlord  and  Tenant.    See  Estoppel. 

What  Damages  Tenant  hound  to  Repair. — If  the  embankment  of  a 
natural  reservoir,  which  is  filled  with  water  by  unusual  rains,  is  broken 
by  a  stranger,  so  that  the  demised  premises  are  injured  by  the  water, 
the  injury  is  not  the  act  of  God  or  of  the  elements,  and  the  tenant  \% 
bound  to  repair,  even  if  **  damages  by  the  elements  or  acts  of  Provi- 
dcnce"  are  excepted  from  his  covenant :  Folack  v.  PiocJie,  35  Cal. 

A  general  covenant  of  the  tenant  to  repair  the  demised  premises  is 
binding  upon  the  tenant  under  all  circumstances,  even  if  the  injury 
proceeds  from  the  act  of  God,  from  the  elements,  or  from  the  act  of  a 
stranger:  Id. 

Master  and  Servant. 

Contract — Tender — Damages, — Where  a  laborer  leaves  his  employer 
before  his  term  of  service  has  expired  and  without  his  employer's  con- 
sent, and  the  employer,  although  insisting  that  he  does  not  admit  his 
liability,  offers  to  pay  him  for  his  labor  at  the  rate  he  would  have  received 
if  he  had  labored  until  the  end  of  the  time  agreed  upon,  or  makes  a 
tender  of  the  amount  due  at  that  rate,  he  (the  employer),  both  by  his 
offer  of  payment  and  by  his  tender,  waives  the  forfeiture  of  the  wa«rc$ 
for  the  services  performed.  But  the  laborer  is  not  entitled  to  recover 
more  than  the  contract  price,  in  any  view  of  the  case,  unless  he  hud 
good  cause  for  leaving :  Patnote  v.  Sanders,  41  Vt. 

The  laborer,  having  left  voluntarily,  although  by  the  consent  and  ac- 
quiescence of  the  employer,  can  recover  only  ^ro  raid  on  the  basis  of 
the  contract  price ;  and  the  employer,  under  the  circumstances,  is  nut 
entitled  to  recover  damages :  Id. 

The  tender  was  intended  to  be  in  accordance  with  the  above  rule  of 
compensation,  but  by  mistake  was  ten  dollars  less  than  the  amount  due 
under  the  rule.  Held,  that  it  must  be  regarded  as  the  mistake  and 
misfortune  of  the  employer,  and  could  not  have  the  same  legal  effect  on 
the  rights  of  the  parties  in  the  case,  that  it  would  have  had  if  it  had 
been  a  tender  of  the  amount  intended :  Id. 

Mining  Customs. 

Proof  of. — On  the  trial  of  an  action  to  quiet  the  title  to  a  mining 
claim,  the  plaintiffs'  title  depended  upon  maintaining  their  allegation, 
that  by  the  custom  prevailing  among  the  iniTiers  of  the  district  embrac- 
ing their  claims,  the  mode  of  locating  claims  ti\erein  was  for  the  locators 
to  measure  off  and  designate  by  stakes  on  the  ground  their  boundaries, 
to  enter  upon  the  occupation  of  the  same,  and  to  cause  a  record  thereof 
to  be  made  of  such  location,  in  the  county  recorder's  office:  UfhK  that 
the  contents  of  a  book  kept  in  said  recorder's  office,  consisting  of  the 
records  of  numbers  of  such  locations — among  which,  and  the  first  in  the 
order  of  their  registration,  was  the  record  of  plaintiffs'  claim — was  pro- 
perly admitted  in  evidence  as  tending  to  prove  such  allegation  :  Pralas 
V.  Pacijic  G.  and  S.  M  Co.,  35  Cal. 
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Parent  and  Child. 

Enltstment—^Emanapation-^ Soldier* s  Pay  and  Bounty. — A  minor 
Laving  enlisted  into  the  military  service  of  the  government,  with  the 
consent  of  his  father,  is  entitled  to  receive  and  control  snch  compensa- 
tion as  he  is  entitled  to  from  the  government  or  otherwise,  under  his 
enlistment  contract ;  and  the  town  bounty  paid  by  the  town  to  which  he 
gave  his  credit,  belongs  to  him  and  not  to  the  father :  Baker  v.  Baker^ 
41  Yt. 

The  consent  to  the  minor's  enlistment  is  a  virtual  emancipation  or 
discharge  of  the  minor  from  all  obligations  of  service  or  obedience  to  the 
father,  so  long,  at  least,  as  the  enlistment  contract  exists :  Id, 

But  in  this  case,  which  was  as  to  whether  a  town  bounty  belonged  to 
the  father  or  the  son,  even  if  the  father  had  a  right  to  claim  the  money, 
there  being  evidence  tending  to  show  that  he  had  relinquished  al^  claim 
to  it  and  recognised  the  right  of  the  son  to  it,  and  to  control  it,  the 
case  should  at  least  have  been  submitted  to  the  jury :  Id, 

Partition.     See  Tenant  in  Common, 

Where  Improvements  have  been  made  hy  the  Co-tenants  separately. 
— In  an  action  for  partition  by  one  tenant  in  common  of  lands  granted 
his  co-tenant«,  where  the  tenants  have  severally  made  valuable  improve- 
ments on  distinct  portions  of  the  land  sought  to  be  partitioned,  the 
court,  by  way  of  interlocutory  decree,  ordered  "  that  there  be  set  off 
to  the  several  parties  such  portions  of  the  premises  as  will  include  their 
respective  improvements;  provided  always,  that  the  rights  or  interests 
of  neither  of  the  other  parties  be  prejudiced  thereby."  Hcld^  that  the 
order  declared  the  proper  rule  to  govern  in  such  cases,  and  that  the 
judgment  would  not  be  disturbed  unless  the  rule  had  been  departed 
from:  Seale  v.  Soto^  35  Cal. 

Partnership. 

Dissolution. — Where  one  partner  has  the  management  of  the  partner- 
ship affairs,  and  makes  false  entries  in  the  books,  and  defrauds  his  co- 
partner of  a  portion  of  the  partnership  receipts,  and  retains  the  same  to 
his  own  use,  the  partner  thus  defrauded  is  entitled  to  a  dissolution  of 
the  partnership  and  an  accounting,  even  if  the  partnership  was  by 
agreement  to  continue  for  a  fixed  term  and  the  term  has  not  expired : 
Cottle  Y.  Leitchy  35  Cal. 

If  in  such  a  case  there  has  been  an  accounting  between  the  partners, 
and  the  partner  defrauded  does  not  discover  the  fraud  until  after  the  ac- 
counting, he  may  sue  for  an  accounting  and  dissolution,  and  on  the  trial 
may  surcharge  and  falsify  the  account,  without  demanding  a  reaccount- 
ing  prior  to  the  commencement  of  the  action :  Id. 

Probate  Court.     See  Decedents'  Estate. 

Promissory  Note. 

Intoxicating  Liquors.— -A  promissory  note  payable  on  demand  with 
interest,  given  for  intoxicating  liquor  bought  by  the  maker,  of  the 
payee,  to  be  sold  in  violation  of  law,  and  made  under  such  oircum- 
staoces  that,  as  between  the  original  parties,  it  could  not  be  enforccd| 
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and  negotiated  in  due  conrse  of  bnftiness  ten  months  after  It  was  exe- 
cuted, to  an  innocent  holder,  for  ralue,  who  was  ignorant  of  the  con- 
fiideration  for  which  it  was  given,  was  hdd  to  be  past  due  ^hen  nego- 
tiated ;  therefore  subject  to  all  defences  that  would  have  been  available 
if  the  suit  had  been  bj  the  original  pajee :  Mor^  v.  Wakefield^  41  Yt. 

Assignment. — ^The  delivery  of  a  promissory  note  payable  to  bearer  by 
its  holder  and  owner,  with  a  right  to  collect  it  and  use  the  avails  as 
needed;  is  an  assignment  of  it :   Cox^s  Executors  v.  Mathews,  41  Vt. 

Such  a  delivery  by  bo  means  constitutes  an  agency,  or  confers  upon 
the  holder  a  mere  power  of  attorney,  which  is  revoked  upon  the  death 
of  the  person  who  delivers  it :  Id, 

If  at  the  time  of  the  delivery  there  was  an  express  understanding 
that  at  the  death  of  the  person  giving  it,  it  should  be  surrendered  to  the 
executor  of  the  deceased  if  uncolleeted,  it  is  still  an  assignment — ^but  an 
assignment  with  a  limitation — and  if  the  limitation  does  not  appear  upon 
the  note  itself,  the  maker  of  it  who  has  paid  it  in  ignorance  of  the  un- 
derstanding could  in  no  way  be  affected  by  it :  Id. 

Replevin. 

Right  of  Action. — Under  the  statute  (Gen.  Sts.,  p.  320,  §  13),  the 
right  to  the  possession, *not  ownership,  as  against  the  defendant  only, 
not  others,  is  all  that  is  necessary  to  maintain  replevin :  Sprague,  Adm., 
V.  Glarky  41  Vt. 

A  person  in  possession  of  property  claiming  it,  or  an  interest  in  it,  or 
a  legal  right  to  the  possession,  may  maintain  replevin  against  any 
person  taking  the  property  from  him,  who  cannot  show  a  better  ri^ht 
to  it.  The  defendant  can  prevail  only  when  it  appears  that  he  is  entitled 
to  a  return  of  the  property,  and  that  can  be  only  when  it  appears  that 
his  right  is  superior  to  that  of  the  plaintiff:  Id, 

This  action  can  be  maintained  as  an  adversary  proceeding  only  by 
force  of  the  statute :  Id. 

Tenant  in  Common. 

Conveyance  hy  less  than  all  the  Otoners.-^A  conveyance  by  one 
tenant  in  common,  or  any  number  of  them  less  than  the  whole,  of  a 
specific  portion  of  the  common  lands  is  not  void,  but  cannot  be  made  to 
the  prejudice  of  the  tenants  not  uniting  in  the  conveyance :  GaXes  v. 
Salmon,  35  Cal. 

The  grantee  at  such  sale  acquires  all  the  interest  of  his  grantor  in 
such  special  tract,  which  interest  is  a  tenancy  in  the  special  tract  with 
the  co-tenants  of  his  grantor :  Id. 

Such  conveyance  does  not  sever  the  special  tract  &om  the  general 
tract  of  which  it  is  a  part  so  far  as  the  co-tenants  of  the  grantor  are 
concerned,  and  the  whole  tract  is  subject  to  partition,  so  far  as  the  co- 
tenants  of  the  grantor  are  concerned,  as  it  would  be  had  the  convey- 
ance of  the  special  tract  not  been  made :  Id. 

Tresfass. 

Service  of  Process — Authority  of  Special  Officer. — A  person  spe- 
cially authorized  to  serve  process  has  no  authority  except  that  conferred 
by  his  deputation  ;  he  is  entitled  to  and  can  claim  no  respect,  considera- 
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tioD,  or  obedience  by  reason  of  his  being  in  a  public  position  until  he 
makes  his  authority  known,  or  until  it  is  known  to  those  with  whom  he 
Ls  dealing;  and  until  then  the  owner  of  property  which  the  authorized 
person  is  undertaking  to  attach  and  carry  away,  may  treat  him  as  a  mere 
trA passer,  and  protect  it  against  him.  But  if  he  resist,  having  such 
knowledge,  and  the  authorized  person  is  injured  by  him,  he  is  liable  in 
an  action  of  trespass  for  an  assault  and  battery:  Leach  y.  Francis^ 
41  Vt. 

L.,  an  officer,  accompanied  by  C,  the  execution-creditor,  had  attempted 
to  levy  upon  a  mare  which  P.,  the  debtor,  had  sold  to  W.,  and  had 
been  resisted  by  F.  and  W.,  and  the  mare  escaped  during  the  affray, 
aod  afterward  W.  mounted  her  and  rode  off.  L.  then  directed  C.  to 
take  hold  of  F.^  and  hold  him  while  he  went  after  W.  and  the  mare, 
which  he  did.  IlaJd,  that  as  the  execution  did  not  run  against  F.'s 
body,  and  as  he  did  not  interfere  or  threaten  to  interfere  with  L.'s  going 
afler  the  mare,  this  imprisonment  of  F.  was  a  trespass,  and  having  been 
done  by  C.  by  L.'s  direction,  both  were  liable  for  it :  Id. 

Vendor  and  Vendee.     See  Debtor  and  Creditor. 

Contracts  to  convey  Real  Estate  on  Payment  of  Purchase  Price — 
Covenants  of,  tchen  dependent. — In  a  contract  for  the  sale  of  real  estate, 
where  the  purchaser  covenants  to  pay  the  purchase-money,  and  the 
vendor  covenants  to  convey  the  premises  at  the  time  of  payment,  or 
upon  the  time  of  the  payment  of  the  money,  or  as  soon  as  it  is  paid,  the 
covenants  are  mutual  and  dependent,  and  neither  can  sue  without  show- 
ing a  performance,  or  an  offer  to  perform  on  his  part.  Performance,  or 
an  offer  to  perform,  on  the  one  part,  is  a  condition  precedent  to  the 
right  to  insist  upon  a  performance  on  the  other  part :  Bill  v.  GrignLi/y 
35  Gal. 

Where  the  purchase-money  is  payable  in  instalments,  and  the  convey- 
ance is  to  be  executed  on  the  last  day  of  payment,  or  on  the  payment 
of  the  whole  price,  or  at  any  previous  day,  the  covenants  to  pay  the  in- 
stalments falling  due  before  the  time  for  the  execution  of  the  convey- 
ance are  independent  covenants,  and  suit  may  be  brought  thereon  with- 
out conveying  or  offering  to  convey :  Id. 

The  covenants  to  pay  the  instalments  falling  due  on  or  after  the  day 
appointed  for  the  conveyance  are  dependent  covenants ;  and  the  vendor, 
in  his  suit  to  recover  the  same,  whether  he  sues  for  those  alone,  or  joins 
instalments  that  became  due  before  the  time,  must  show  a  conveyance 
or  offer  to  convey  :  Id. 

Where  H.  agreed  to  execute  and  deliver  to  G.  and  S.  a  good  deed, 
conveying  all  thie  right,  title,  and  interest  of  H.  in  and  to  one  undivided 
half  interest  in  a  certain  mill  and  premises — said  deed  to  be  sufficietit  to 
convey  one  undivided  half  interest  in  and  to  said  property,  free  of  en- 
cambrance,  "  upon  condition"  that  Or.  and  S.  should  pay  to  H.,  in  spe- 
cified instalments,  the  sum  of  nine  thousand  and  eight  hundred  dollars, 
with  certain  interest,  said  deed  to  be  executed  as  soon  as  said  sums  are 
paid :  Held,  first,  that  the  execution  of  the  deed  and  the  payment  in 
fall  of  said  sums  were  intended  to  be  simultaneous  acts,  and  the  cove- 
nants for  their  performance  are  dependent  covenants  \  second,  that  in 
an  action  by  H.  against  G.  and  S.,  after  all  said  instalments  had  fallen 
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due,  to  recover  said  sums,  H.  could  only  recover  on  delivery,  or  tender 
of  delivery  of  said  deed  ;  and,  third,  that  the  covenant  of  H.  to  convey 
would  be  satisfied  by  a  conveyance  or  tender  thereof  of  the  right,  title, 
and  interest  which  H.  had  in  the  undivided  half  of  said  property  at 
the  dat€  of  said  agreement :  Id, 

Will. 

Proof  bj/  Copt/. — A  copy  of  a  will  may,  under  certain  circumstances, 
be  proved  as  the  will  of  a  deceased  person.  Therefore,  a  plea  in  which 
the  only  fact  alleged  as  an  objection  to  the  probate  of  a  will,  was  that 
*'  the  instrument  sought  to  be  established,  purports  to  be  only  a  copy  of 
the  will  of,"  &c.,  heifl  insufl&cient  upon  general  demurrer:  Du(Hry\. 
Wardiier^s  Exr.,  41  Vt. 

A  plea  that  "  said  instrument  or  writing  ought  not  to  be  admitted  to 
probate,  because  the  same  is  not  entitled  to  probate  as  the  last  will 
and  testament  of,"  &c.,  also  held  insufficient,  it  being  merely  the  state- 
ment of  a  conclusion,  opinion,  or  inference,  without  the  allegation  of  any 
fact  on  which  it  is  based  :  Jd, 

The  question  can  be  determined  only  upon  trial,  whether  the  copy 
presented  can  bo  established :  Jd, 
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THE  POWER  OF  THE  PRESIDENT  TO  GRANT  A  GENERAL  PAR- 
DON  OR  AMNESTY  FOR  OFFENCES  AGAINST   THE   UNITED 

STATES. 

The  proclamation  of  President  Johnson  of  25th  December 
1868,  purports  to  grant  full  pardon  and  amnesty  to  all  persons 
engaged  in  the  late  rebellion,  for  the  offence  of  treason  against  the 
United  States,  or  of  adhering  to  their  enemies  during  the  late 
civil  war.  This  proclamation,  practically,  could  only  benefit  those, 
offenders  described  in  it  who,  at  the  time  it  was  issued,  were  under 
indictment  in  the  courts  of  the  United  States,  and  these  were  very 
few  in  number.  In  respect  to  all  others  (except  those  ^^  fleeing 
from  justice"),  the  Statute  of  Limitations,  which  limits  the  period 
for  the  finding  of  an  indictment  for  treason  to  three  years  next 
after  the  act  of  treason  (Act  of  30th  April  1790,  §  32,  U.  S. 
Stats,  at  Large,  yol.  1,  p.  119),  has  long  since  served  as  an  act 
of  anmesty,  full,  complete,  and  without  condition  or  exception. 
But  the  authority  of  the  President  to  issue  this  proclamation  has 
been  called  in  question  and  denied  in  a  report  of  the  Judiciary 
Committee  of  the  Senate  of  the  United  States,  made  by  Senator 
Edmunds  on  the  17th  February  last;  and,  as  every  question 
involving  the  nature  and  limits  of  a  grant  of  power  conferred  by 
the  Constitution  on  any  branch  or  department  of  the  government 
is  always  entitled  to  a  careful  and  candid  examination,  the  reasons 
assigned  for  the  conclusion  of  the  committee  that  the  President 
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cannot,  by  proclamation,  without  the  authority  or  assent  of  Con- 
gress, grant  general  pardon  or  amnesty,  and  that,  conseqaently, 
this  proclamation  was  not  authorized  by  the  Constitution  or  laws, 
challenge  a  respectful  consideration.  The  question  is,  whether 
the  granting  of  general  pardon  or  amnesty  was  within  the  power 
vested  in  the  President  by  the  Constitution;  and  not  whether, 
allowing  this  power  to  be  thus  vested  in  the  President,  its  exercise 
in  the  particular  case  was  judicious  or  expedient.  It  will  be  con- 
ceded by  all  that  the  power  which  the  Constitution  grants  to  the 
President  is  an  inseparable  incident  to  the  presidential  office,  and 
that  it  is  the  same  in  measure  and  degree  at  all  times,  by  whom- 
ever that  office  may  be  held. 

The  Constitution  of  the  United  States  (Art.  2,  §  2)  pro- 
vides that  the  President  ^^  shall  have  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United  States  except  in  cases  of 
impeachment."  By  §  13  of  chap.  195  of  the  Public  Acts  of  the 
Second  Session  of  the  87th  Congress,  entitled  ^'  An  Act  to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  purposes/'  approved 
July  17th  1862,  it  was  provided  as  follows,  vie.  :— 

"  Sec.  13.  And  be  it  further  enacted.  That  the  President  is  hereby  autho- 
rised, at  any  time  hereafler,  by  proclamation,  to  extend  to  persons  who  may 
^have  participated  in  the  existing  rebellion  in  any  state  or  part  thereof,  par- 
don and  amnesty,  with  such  exceptioas  and  at  such  time  and  on  such  con- 
ditions as  he  may  deem  expedient  for  the  publio  welfare :"  U.  S.  Stats,  at 
Large,  vol.  12,  p.  592. 

This  13th  section  of  the  Act  of  17th  July  1862  was  repealed 
by  chap.  8  of  the  Public  Acts  of  the  Second  Session  of  the  39th 
Congress,  which  took  effect  on  the  19th  January  1867,  by  not 
having  been  returned  by  President  Johnson  to  die  House  of  Con- 
gress in  which  it  originated,  within  the  ten  days  prescribed  by  the 
Constitution,  whereby  it  became  a  law  without  his  a,pproTal.  But 
if  the  President,  independently  of  the  section  thus  repealed,  was 
^  invested  with  the  power  to  grant  pardon  and  amnesty  for  offences 
against  the  United  States,  his  power  would  remain  the  same  after 
this  section  was  repealed  ms  it  existed  before  the  repeal.  If  the 
power  was  conferred  on  him  by  the  Constittttion,  that  section, 
when  it  became  a  law,  did  not  add  anything  to  his  constitutional 
power ;  and,  when  it  was  repealed,  the  repeal  oould  not  diminish 
or  lessen  that  power.     No  statute  law  can  take  away  from  the 
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President  a  power  conferred  upon  him  by  the  Constitution.  If, 
on  the  other  hand,  the  power  of  the  President  to  grant  pardon  and 
amnesty  for  offences  against  the  United  States  in  the  recent 
rebellion  is  not  vested  in  the  President  by  the  Constitution,  and 
cannot  be  exercised  without  the  authority  or  assent  of  Congress^ 
then,  by  reason  of  the  repeal  of  this  section,  the  three  proclama- 
tions of  pardon  and  amnesty  issued  by  the  President  on  7th  Sep- 
tember 1867,  4th  July  1868,  and  25th  December  1868,  were 
severally  issued  without  authority  from  the  Constitution  or  the 
laws,  and  can  have  no  legal  efficacy  or  effect  whatever.  The 
question  is  therefore  presented,  whether  the  constitutional  power 
of  the  President  "  to  grant  pardon  for  offences  against  the  United 
States,"  includes  the  power  to  grant  an  amnesty  or  general  par- 
don for  the  same  offences  ?  And  here  the  definition  of  the  terms 
pardon  and  amneeti/  becomes  necessary. 

"A  pardon,"  says  Chief  Justice  Marshall,  in  the  case  of 
United  States  v.  Wilson,  1  Peters  150,  "  is  an  act  of  grace  pro- 
ceeding from  the  power  intrusted  with  the  execution  of  the  laws 
which  exempts  the  individual  on  whom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a  crime  he  has  committed.*'  Wor- 
cester defines  pardon  as  being  ''  the  remission  of  a  fault  or  crime, 
or  of  a  penalty ;  forgiveness ;  absolution ;  acquittal."  Webster 
defines  it  as  being,  (1.)  "Forgiveness;  the  release  of  an  offence, 
or  of  the  obligation  of  an  offender  to  suffer  a  penalty,  or  to  bear 
the  displeasure  of  the  offended  party.  We  seek  the  pardon  of 
sins,  transgressions,  and  offences.  (2.)  Remission  of  a  penalty. 
An  amnesty  is  a  general  pardon.  (3.)  Forgiveness  received.*' 
Amnesty  is  defined  by  Worcester  as  "an  act  of  oblivion  or  indem- 
nity ;  a  general  pardon  or  freedom  from  penalty  granted  to  those 
guilty  of  some  crime  of  offence  ;**  and  Webster  defiuaes  the  same 
word  as  being  "  an  act  of  oblivion ;  a  general  pardon  of  the 
offences  of  subjects  against  the  government,  or  the  proclamation 
of  such  pardon.**  In  Lieber's  Encyclopaedia  Americana,  amnesty 
is  defined  as  "an  act  of  oblivion ;  the  entire  freedom  from  penalty 
granted  to  those  who  have  been  guilty  of  any  neglect  or  crime, 
usually  on  condition  that  they  return  to  their  duty  within  a  certain 
period."  Bouvier,  in  his  Law  Dictionary,  in  defining  amnesty, 
makes  a  distinction  or  difference  between  amnesty  and  pardon, 
both  in  their  nature,  application,  and  effect ;  and  yet,  in  defining 
pardon,  he  says  that  general  pardons  are  express,  when  an  act 
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of  the  legislature  is  passed  expressly  directing  that  offences  of  a 
certain  class  shall  be  pardoned,  as  in  the  case  of  an  act  of  amnesty j 
'4nd  that  special  pardons  are  those  which  are  granted  by  the  par- 
doning power  for  particular  cases.  It  is  very  properly  said  in  the 
report  of  the  Senate  Judiciary  Committee  that  "  the  objects  of  a 
general  pardon  or  amnesty  are  whole  classes  of  the  community 
whose  united* or  concurrent  misdeeds  in  promoting  a  common 
design  have  brought  them  under  the  law,  and  whose  treatment  is 
necessarily  a  question  of  government  and  security  to  society,  de- 
pending upon  politi<2al  considerations  which  belong  alone  to  the 
sovereign  power/'  Amnesty  is  a  word  of  Greek  derivation,  and 
is  an  exact  synonym  or  equivalent  of  the  word  ohlivion^  which  is 
of  Latin  derivation.  From  these  definitions  it  will  be  seen  that 
those  who  claim  that  the  President,  though  having  power  to  grant 
pardonSj  has  no  power  to  grant  amnesty,  for  offences  against  the 
United  States,  are  compelled  to  interpret  the  words  of  the  Con- 
stitution which  invest  him  with  "power  to  grant  pardons,"  as 
giving  him  only  a  power  to  grant  special  pardons,  but  no  power  to 
grsjit  general  pardons. 

The  power  of  pardon  conferred  by  the  Constitution  on  the 
President  is  plenary  and  unlimited,  except  in  ca^es  of  impeach- 
ment. It  is  coextensive  with  the  power  to  punish,  and  extends 
to  every  offence  known  to  the  law ;  and  it  may  be  exercised  at 
any  time  after  the  commission  of  the  offence,  either  before  legal 
proceedings  are  taken,  or  during  their  pendency,  or  after  convic- 
tion and  judgment.  Its  exercise,  and  the  mode  of  its  exercise, 
are  placed,  without  condition  or  limitation,  wholly  in  the  discre- 
tion of  the  President,  and  it  is  not  subject  to  legislative  control. 
It  includes  the  power  to  grant  conditional  as  well  as  absolute  par- 
dons, and  of  commuting  to  a  milder  punishment  that  which  has 
been  adjudged  against  \he  offender.  These  propositions  are  fully 
supported  by  decisions  of  the  Supreme  Court  of  the  United  States 
in  the  cases  of  United  States  v.  Wilson^  7  Peters  150 ;  £x  parte 
Wellsy  18  How.  307 ;  and  Ux  parU  Qarlandy  4  Wall.  333.  The 
power  of  pardon  may  be  exercised  even  after  the  full  punishment 
awarded  for  the  offence  has  been  suffered,  if  any  of  the  legal  con- 
sequences of  the  conviction  remain.  In  United  States  v.  JoneSy 
2  Wheeler's  Crim.  Cas.  451 — ^in  the  United  States  Circuit  Court  in 
New  York  city,  per  Thompson,  J. — it  was  held  that  a  person  con- 
victed of  a  felony,  and  pardoned  after  he  had  suffered  the  entire 
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punishment  awarded  against  him,  was  restored  by  the  pardon  to 
competency  as  a  witness;  and  Kane,  J.,  in  United  States  v. 
Stetler,  in  the  United  States  Circuit  Court  in  Philadelphia,  Feb- 
ruary 1862,  expressed  the  same  opinion,  and  added  that  "  in  very 
many  cases,  the  consequential  disability  is  the  most  painful  inci- 
dent of  the  conviction:"  Wharton's  Amer.  Criminal  Law,  4th 
ed.,  §  766,  note. 

It  was  formerly  doubted  whether  a  pardon  could  do  more  than 
take  away  the  punishment,  leaving  the  crime  and  its  disabling 
consequences  unremoved.  But  it  has  long  been  settled  that  a 
pardon,  whether  by  the  king  or  by  an  Act  of  Parliament,  removes 
not  only  the  punishment  but  all  the  legal  disabilities  consequent 
on  the  crime.  "  The  king's  pardon  doth  not  only  clear  the  offence 
itself,  but  all  the  dependencies,  penalties,  and  disabilities  incident 
unto  it  :*'  Cuddington  v.  TTiTiz/Wj^Hobart's  Rep.  81,  82.  "  The 
king's  pardon  takes  away  pcenam  et  culpam  in  foro  humanoy**  ap 
as  to  render  an  infamous  man  a  competent  witness,  and,  "  though 
it  restores  not  the  blood,  yet,  as  to  issues  born  after,  it  hath  the 
effect  of  a  restitution :"  Hale's  Pleas  of  the  Crown,  vol.  2,  p. 
278;  vol.  1,  p.  858;  2  Russell  on  Crimes  975.  "A  pardon 
reaches  both  the  punishment  prescribed  for  the  offence  and  the 
guilt  of  the  offender,  and  when  the  pardon  is  full,  it  releases  the 
punishment  arfl  blots  out  of  existence  the  guilty  so  that  in  the  eye 
of  the  law  the  offender  is  as  innocent  as  if  he  had  never  committed 
the  offence.  *  *  There  is  only  this  limitation  to  its  operation : 
it  does  not  restore  offices  forfeited,  or  property  or  interests  vested 
ia  others  in  consequence  of  a  conviction  and  judgment :"  JSx  parte 
Garland,  4  Wall.  833.  In  Baum  v.  Clause,  5  Hill  196,  Broxson, 
J.,  disapproves  of  the  case  above  cited  from  Hobart,  so  far  as  it 
affirms  that  a  pardon  takes  away  the  ^uilt  as  well  as  the  punish- 
ment of  the  offence ;  but  in  this  he  is  clearly  in  opposition  to  the 
whole  current  of  English  authority  for  the  last  two  hundred  and 
fifty  years. 

The  language  used  in  the  Constitution  in  conferring  on  the 
President  the  power  "  to  •  grant  pardons,"  must  be  construed  by 
the  exercise  of  that  power  in  England  prior  to  the  Revolution,  and 
in  the  states  prior  to  the  adoption  of  the  Constitution :  JEx  parte 
Wells,  18  How.  307.  In  United  States  v.  Wilson,  7  Peters  150, 
Marshall,  C.  J.,  says :  "  As  this  power  had  been  exercised  from 
time  immemorial  by  the  executive  of  that  nation  whose  language 
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is  our  language,  and  to  whose  judicial  institutions  ours  bear  a  close 
resemblance,  we  adopt  their  principles  respecting  the  operation 
and  effect  of  a  pardon,  and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be  used  by  the  person  who 
would  avail  himself  of  it  " 

The  report  of  the  Senate  Judiciary  Committee  presents  two 
propositions  or  statements  of  historical  fact  as  the  basis  or  founda- 
tion of  its  entire  argument  in  support  of  the  conclusion  that  the 
President  has  no  power  to  grant  general  pardon  or  amnesty  for 
offences  against  the  United  States,  by  proclamation,  without  the 
authority  or  assent  of  Congress,  viz. : — (1.)  That  the  power  of 
general  pardon  by  proclamation  did  not  exist,  and  was  not  claimed 
by  any  English  sovereign,  after  Great  Britain  had  a  constitution 
and  a  settled  jurisprudence ;  "  although  it  was  frequently  exer- 
cised under  and  by  Acts  of  Parliament  from  the  earliest  years  of 
the  reign  of  Elizabeth  (1535^),  until  after  the  American  Revolu- 
tion," from  which  "  the  clear  conclusion  is,  that  under  the  English 
system  of  government,  no  power,  either  of  amnesty  or  general 
pardon'*  \_8ic'\  "existed  in  the  king;"  and,  (2.)  That  the  know- 
ledge of  these  legal  terms,  amnesty  and  pardon,  and  of  their  set- 
tled meaning  and  effect,  must  have  existed  in  the  Constitutional 
Convention  of  1787,  and  that  the  convention,  by  not  using  the 
word  amnesty  in  the  article  conferring  power  omthe  President 
"  to  grant  pardonSy'  must  be  understood  as  intending  not  to 
invest  him  with  any  power  to  grant  amnesty  for  offences  against 
the  United  States.  These  statements  are  vital  to  the  argument, 
and  deserve  examination. 

In  England,  one  of  the  inseparable  incidents  of  a  conviction 
and  judgjnent  for  treason  or  other  capital  crime  was  attainder^ 
the  consequences  of  which  were  forfeiture  of  real  and  personal 
estates  and  corruption  of  the  blood ;  whereby  the  attainted  per- 
son could  neither  inherit  lands  from  his  ancestors,  nor  retain  those 
he  was  already  in  possession  of,  nor  transmit  them  by  descent  to 
any  heir,  and  he  also  obstructed  all  descents  to  his  posterity 
wherever  they  were  obliged  to  derive  a  title  through  him  to  a  re- 
moter ancestor.  He  could  not  be  heir  to  any  ancestor,  nor  his 
children  heirs  to  him,  nor  to  any  of  his  ancestors,  from  whom 
they  could  not  claim  but  through  him.     In  this  way,  the  sins  of 
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•the  fathers  were  visited  upon  the  children,  not  merely  to  the  third 
and  fourth  generation,  but  to  the  end  of  time.  The  king's  par- 
don was  always  held  sufficient  to  acquit  the  offender  of  all  corpo- 
ral penalties  and  forfeitures  annexed  to  the  offence  for  which  it 
was  granted,  and  could  restore  to  him  his  forfeited  goods  and 
chattels,  but  not  his  lands.  Even  if  granted  after  conviction,  but 
before  judgment,  it  was  sufficient  to  prevent  attainder,  which 
attached  to  the  judgment  and  not  to  the  conviction.  But  by  the 
corruption  of  the  blood  the  rights  of  private  subjects  became 
affected ;  and  the  blood,  when  once  corrupted,  could  not  be  puri- 
fied or  restored  except  by  the  authority  of  Parliament.  Hence 
arose  the  necessity  for  a  resort  to  the  power  of  Parliament  to 
effect  a  restoration  of  the  blood  after  attainder.  In  this  country, 
attainder,  with  all  its  incidents  and  consequences,  is  practically 
unknown.  In  England,  corruption  of  the  blood  was  abolished  in 
all  cases  except  the  crimes  of  high  treason  and  murder  by  statute 
of  54  Geo.  3,  c.  146 ;  and  by  statute  of  3  &  4  Will.  4,  c.  106, 
§  10,  it  was  enacted  that  corruption  of  blood  on  attainder  shall 
not  obstruct  descents  to  the  posterity  of  the  offender  where  they 
are  obliged  to  derive  a  title  through  him  or  her  to  a  remoter 
ancestor, — ^thus  in  effect  almost  realizing  the  hope  expressed  by 
Blackstone  (4  Comm.  888,  440),  ^'  that  corruption  of  the  blood 
may  one  day  be  abolished  and  forgotten." 

The  report  of  the  Senate  Judiciary  Committee  says  that  jpar- 
dan  and  amnesty  "  are  words  which  have  been  known  and  used  in 
the  law  for  hundreds  of  years,  and  that  their  scope  and  meaning 
has  never  been  the  subject  of  dispute;"  and,  while  contending 
that  these  words  ^Mmport  widely  different  things,"  concedes  that 
an  act  of  amnesty  is  an  act  of  general  pardon.  But  it  may  be 
doubted  whether  the  word  amnesty  should  be  considered  as  a  term 
of  the  law  in  the  same  sense  that  the  Yrori  pardon  is.  It  is  not  to 
be  found  in  any  statute,  and  is  not  often  used  by  the  text  writers  of 
the  English  law ;  and  whenever  it  is  used,  it  is  as  a  term  of  English 
lexicography,  and  not  as  a  technical  term  of  the  English  law. 

The  king's  power  of  pardoning  was  said  by  our  Saxon  ancestors 
to  be  derived  from  the  law  of  his  own  dignity  (a  lege  stuje  digni- 
tatis) ;  and  it  was  declared  in  Parliament  by  statute  of  27  Hen.  8, 
c.  24,  that  no  other  person  hath  power  to  pardon  or  remit  any  trea- 
son or  felonies  whatsoever,  but  that  the  king  hath  the  whole  and 
sole  power  thereof  united  and  knit  to  the  imperial  crown  of  the 
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realm:  4  Black.  Comm.  397.  In  The  King  y.  Par«on«,  Holt's. 
Rep.  519,  Holt,  C.  J.,  says : — "  The  power  of  pardoning  all 
offences  is  an  inseparable  incident  to  Ihe  crown ;  and  it  is  equally 
for  the  good  of  the  people  that  the  king  should  pardon  as  that  he 
should  punish.  *■  *  The  king,  by  his  coronation  oath,  is  to 
show  mercy  as  well  as  to  do  justice."  By  the  English  constitu- 
tution,  the  sovereign  power  of  the  realm  is  considered  as  existing  in 
Parliament,  of  which  the  king,  as  well  as  the  lords  and  commons, 
is  a  constituent  part, — ^he  having  a  negative  upon  the  acts  of 
the  lords  and  commons  as  absolute  as  that  which  each  house  of 
our  Congress  has  over  the  acts  of  the  other, — ^and  no  act  can  be- 
come a  law  without  the  consent  of  the  king,  as  well  as  of  the 
lords  and  commons.  Whatever  can  be  done  in  this  country  by 
the  people  in  convention  may  be  done  in  England  by  an  Act  of 
Parliament.  An  Act  of  Parliament  may  be  unprecedcTUedj  but  it 
can  never  be  uneonstitutionaL  It  may  alter  the  succession  to  the 
crcTwn,  and  even  change  the  whole  structure  of  government. 
Blackstone  speaks  of  the  power  of  Parliament  as  being  '^  high  and 
transcendent:"  4  Comm.  402,  1  Id.  189;  and  De  Lolme,  in  his 
work  on  the  Constitution  of  England  (p.  134,  note),  facetiously 
says  that  ^'  it  is  a  fundamental  pf'inciple  with  English  lawyers  that 
Parliament  cau  do  everything  except  making  a  woman  a  man,  or 
a  man  a  woman."  No  more  significant  illustration  of  the  sove- 
reign power  of  Parliament  can  be  given  than  is  furnished  by  those 
acts  which  are  called  bills  of  attainder.  These  parliamentary 
judgments  of  doom,  though  a  disgrace  to  a  country  having  a  set- 
tled jurisprudence  and  the  regular  administration  of  the  law,  are 
to  be  found  in  nearly  every  period  of  English  history. 

It  cannot  be  questioned  that  a  general  pardon  by  Act  of  Par- 
liament, applicable  to  whole  classes  of  the  community,  is  more 
beneficial  than  a  special  pardon  by  the  king's  charter  to  a  par- 
ticular person  of  one  of  those  classes,  or  that  it  has  always  been 
so  regarded.  The  courts  must  take  judicial  notice  of  such  a 
general  pardon,  when  it  is  full  and  unqualified,  as  of  any  other 
public  Act  of  Parliament ;  and  a  man  is  not  bound  to  plead  it, 
neither  can  he  lose  the  benefit  of  it  by  his  own  laches  or  negli- 
gence, as  he  may  of  the  king's  charter  of  pardon.  A  pardon  by 
Act  of  Parliament  usually,  though  not  necessarily  or  invariably, 
contains  clauses  restoring  the  blood,  when  corrupted,  and  taking 
away  all  the  other  consequences  of  attainder,  if  applicable  to  any 
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persons  attainted,  which  the  king's  charter  of  pardon  could  not 
do ;  and  where  it  is  fall  and  absolute,  or  without  qualification  or 
exception,  the  courts  are  obliged  to  take  notice  of  it,  even  though 
the  party  waives  it  or  does  not  plead  it.  The  king's  charter  of 
pardon,  on  the  contrary,  must  be  specially  pleaded,  and  that  at  a 
proper  time ;  and,  if  not  so  pleaded,  the  benefit  of  it  is  thereby 
waived  and  lost.  So  if  a  pardon  by  Act  of  Parliament  contains 
exceptions  of  ofiences  or  persons,  the  court  cannot  take  notice  of 
it,  neither  can  the  party  have  the  benefit  of  it,  unless  by  pleading 
he  shows  that  he  is  not  one  of  the  persons  excepted,  though  com- 
monly advantage  is  given  to  the  offender  by  the  act  itself  without 
pleading:  Wood's  Institute  of  the  Laws  of  England  (9th  ed., 
folio,  London,  1763),  p.  660.  For  these  reasons,  a  pardon  by 
Act  of  Parliament  is  more  beneficial  and  desirable  than  a  pardon 
by  the  king's  charter ;  and  hence  the  occasion  of  pardons  by  Act 
of  Parliament. 

The  occasions  for  the  exercise  of  the  power  to  grant  pardon  or 
amnesty  in  favor  of  whole  classes  of  community,  whether  by  the 
king's  charter  or  by  Act  of  Parliament,  arose  nearly  always  from 
political  offences  in  insurrections  or  rebellions  against  the  existing 
government ;  and  these  have  not  been  of  frequent  occurrence  in 
English  history.  A  general  pardon  by  Act  of  Parliament  is 
called  by  writers  on  English  law  an  act  of  grace — the  same  name 
or  term  applied  by  Chief  Justice  Marshall  in  United  States  v. 
Wilsofij  7  Peters  160,  to  a  pardon  granted  by  the  executive  autho- 
rity to  a  particular  person  by  name.  Sometimes,  though  impro- 
perly, it  has  been  called  an  act  of  indemnity.  Acts  of  indemnity 
are  passed,  as  much  of  course  as  the  supply  bills,  at  every  session 
of  Parliament,  for  the  relief  of  those  who  have  neglected  to  take 
the  necessary  oaths,  &c.,  required  to  qualify  them  for  their 
respective  offices,  and  may  be  initiated  in  the  Lords  or  Commons ; 
but  an  act  of  grace  always  originates  with  and  proceeds  from  the 
king.  Thus,  the  Act  of  1  Will.  &  Mary,  sess.  2,  c.  8  (1689), 
entitled  '^  An  act  for  preventing  vexatious  suits  against  such  as 
acted  in  order  to  the  bringing  in  their  majesties,  or  for  their  ser- 
vice," was  an  act  of  indemnity.  Macaulay,  in  his  History  of 
England,  voL  8,  p.  442  (Butler's  Philadelphia  ed.,  8vo.),  says : — 
^^  Between  an  act  of  grace  originating  with  the  sovereign  and  an 
act  of  indemnity  originating  with  the  estates  of  the  realm  there 
are  some  remarkable  distinctions.    An  act  of  indemnity  passes 
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through  all  the  stages  through  which  other  laws  pass,  and  may, 
during  its  progress,  be  amended  by  either  House.  An  act  of 
grace  is  received  with  peculiar  marks  of  respect,  is  read  only  once 
by  the  Lords  and  once  by  the  Commons,  and  must  be  either 
rejected  altogether  or  accepted  as  it  stands."  One  of  the  ^'pecu- 
liar marks  of  respect"  with  which  an  act  of  grace  is  received  by 
the  Houses  of  Parliament,  as  stated  by  Macaulay  (same  vol.,  p. 
443),  is,  that  each  House  stands  up  uncovered  while  the  act  of 
grace  is  read.  Blackstone  (Comm.,  vqI.  1,  p.  187)  says  that 
'^  when  an  act  of  grace  or  pardon  is  passed,  it  is  first  signed  by 
his  majesty,  and  then  read  once  only  in  each  of  the  Houses,  with- 
out any  new  engrossing  or  amendment;"  and  that  when  it  has 
received  the  sanction  of  the  two  Houses  of  Parliament,  as  it 
^'  originally  proceeds  from  the  crown  and  has  the  royal  assent  in 
the  first  stage  of  it,"  the  clerk  of  the  Parliament  pronounces  to 
the  king  "  the  gratitude  of  the  subject  in  Norman-French  words, 
translated  as  follows : — '  The  prelates,  lords,  and  commons  in  this 
present  Parliament  assembled,  in  the  name  of  all  your  other 
subjects,  most  humbly  thank  your  majesty,  and  pray  to  God  to 
grant  you  in  health  and  wealth  long  to  live :'  "  Id.,  p.  188. 

It  is  stated  in  the  report  of  the  Senate  Judiciary  Committee 
that  the  power  of  general  pardon  ^^  was  frequently  exercised  nnd^r 
and  by  Acts  of  Parliament  from  the  earliest  years  of  the  reign 
of  Elizabeth  until  after  the  American  Revolution."  As  has  been 
already  remarked,  the  occasions  for  the  exercise  of  this  power, 
whether  by  the  king's  charter  or  by  Act  of  Parliament,  have  not 
been  frequent  in  English  history ;  but  this  statement  need  not  be 
questioned  in  any  other  respect.  This  power  was  exercised  under 
and  by  Acts  of  ParliameTU  eleven  times  during  the  reign  of 
Elizabeth,  and  only  nine  times  from  the  close  of  her  reign  in  1603 
to  the  period  of  the  American  Revolution.  The  exercise  of  this 
power  under  and  by  Acts  of  Parliament  can  be  traoed  to  a  period 
nearly  two  hundred  years  earlier  than  the  reign  of  Elizabeth ; 
and  the  power  was  probably  exercised  under  and  by  Act  of  Par- 
liament from  the  very  earliest  period  of  parliamentary  history, 
and  certainly  at  a  period  as  far  remote  as  that  in  which  attainder 
with  its  consequences  became  a  part  of  the  English  law.  Previous 
to  the  first  year  of  the  reign  of  Henry  VIII.,  Acts  of  Parliament 
had  no  distinct  titles,  there  being  only  a  general  title  for  all  the 
acts  passed  in  the  session  ;  but  in  that  year,  distinct  titles  were 
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introduced  for  each  act  or  chapter :  1  Black.  Comm.  187.  In 
ancient  editions  of  the  Statutes  at  Large,  the  substance  only  of  such 
acts  or  chapters  as  were  of  a  temporary  character,  or  had  become 
obsolete,  is  published ;  and,  consequently,  none  of  these  acts  of 
grace  or  pardon  are  now  to  be  found  published  at  length,  even  in 
editions  of  the  Statutes  at  Large  which  must  now  be  regarded  as 
ancient,  prior  to  the  act  passed  on  the  restoration  of  Charles  II., 
in  1660  (12  Gar.  2,  c.  11) ;  and  the  practice  of  stating  the  sub- 
stance of  the  several  chapters  or  acts  when  they  were  not  pub- 
lished at  length  was  continued  in  ancient  editions  of  the  Statutes 
at  Large  long  after  distinct  titles  were  introduced  for  each 
chapter. 

The  earliest  Act  of  Parliament  of  this  character  of  which  any 
trace  is  now  to  be  found  in  the  Statutes  at  Large  was  passed  in 
1376,  in  the  fiftieth  year  of  the  reign  of  Edward  III.,  the  father 
of  Edward  the  Black  Prince.  The  substance  of  this  act  (50 
Edw.  3,  c.  3)  is  stated  in  ancient  editions  of  the  Statutes  at  Large 
as  follows : — '^  This  being  the  year  of  the  King's  Jubilee,  he  doth 
grant  pardon  to  his  people  of  alienations  without  license,  intru- 
sions, fines,  amerciaments,  issues,  flKeitures,  reliefs,  escuages, 
debts,  accounts,  the  suit  of  his  peace,  except,  &;c."  This  act  was 
confirmed  by  Act  of  1  Bich.  2,  c.  10,  passed  in  the  next  year 
(1377).  The  Act  of  6  Bich.  2,  c  13  (1382),  is  stated  to  be : 
'^  The  King's  Pardon  to  his  subjects  after  the  late  Insurrection ;" 
and  this  was  followed  in  the  next  year  (1883),  by  the  Act  of  6 
Bich.  2,  St.  2,  c.  1,  which  is  stated  to  be :  "A  more  large  Pardon 
granted  by  the  King  to  the  offenders  in  the  late  Insurrection,  with 
few  exceptions."  These  acts  reach  back  to  a  period  nearly  one 
hundred  years  before  the  invention  of  printing,  and  earlier  than 
that  from  which  the  statutes  of  the  realm  are  now  extant  in  an 
unbroken  series.  Five  acts  of  the  same  character  appear  from' 
the  Statutes  at  Large  to  have  been  passed  in  the  reign  of  Bichard 
II.  (1377  to  1899) ;  three  in  the  reign  of  Henry  IV.  (1399  to 
1413) ;  one  in  the  reign  of  Henry  VIII.  (1609  to  1547) ;  three 
in  the  reign  of  Edward  VL  (1547  to  1563) ;  eleven  in  the  forty- 
five  years  of  the  reign  of  Elizabeth  (1558  to  1603),  the  first  of 
which  is  the  Act  of  5  Eliz.,  c.  31,  in  1563;  and  three  in  the 
reign  of  James  I.  (1603  to  1625). 

The  substance  of  the  Act  of  8  &;  4  Edw.  6,  c.  24,  is  stated  to  be 
"  A  confirmation  by  Parliament  of  the  King's  Pardon  of  all  Hert" 
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sieSj  Treasons,  Rebellions,  Murders,  Felonies,  Offences,  Trespasses, 
fcc.,  saving  such  which  in  the  said  Pardon  be  excepted."    The 
restoration  of  Charles  II.  jn  1660  was  followed  by  an  act  of  grace 
passed  in  the  same  year  (12  Car.  2,  c,  11),  entitled  "  An  Act  of 
Free  and  General  Pardon,  Indemnity,  and  Oblivion,"  and  another 
act  of  the  same  character  was  passed  in  1673,  in  the  same  reign, 
(25  Car.  2,  c.  5),  entitled  "  An  Act  for  the  King's  Majesties  most 
Gracious,  General,  and  Free  Pardon."     After  the  revolution  in 
1688,  two  such  acts  were  passed  in  the  reign  of  William  and 
Mary,  and  of  William  III.,  viz. :  one  in  1690  (2  W.  &  M.  sess.  1, 
c.  10),  and  one  in  1694   (6  &  7  W.  3,  c.  20).     A  similar  act  was 
passed  in  1717  (3  Geo.  1,  c.  19),  on  the  occasion  of  the  insurrec- 
tion or  rebellion  in  Scotland  in  favor  of  the  Pretender  in  1715 ; 
and  a  like  act  was  passed  in  1747  (20  Geo.  2,  c.  52),  on  the  occa- 
sion of  the  second  and  last  insurrection  or  rebellion  in  Scotland, 
under  the  lead  of  the  son  of  the  Pretender  in  1745, — ^these  being 
the  only  occasions  of  insurrection  or  rebellion  against  the  existing 
government  in  Great  Britain,  involving  large  masses  and  whole 
classes  of  the  community,  which  have  occurred  since  the  revolu- 
tion of  1688.     Every  one  %f  these  acts  contains  exceptions  and 
conditions,  sometimes  affecting  individuals  by  name,  and  some- 
times affecting  whole  classes  of  the  community, — as,  from  the 
benefit  of  each  of  the  last  two  of  these  acts  the  entire  clan  of 
Macgregor  in  Scotland  was  excepted.     The  title  of  each  of  the 
last  five  of  these  acts  is  "An  Act  for  the  Bang's"  (or  "the  King 
and  Queen's")  "  most  Gracious,  General,  and  Free  Pardon."    The 
word  amneaty  does  not  appear  in  the  operative  words  of  any  of 
them,  and  the  nearest  approach  to  the  use  of  a  word  of  equiya- 
lent  meaning  which  is  to  be  found  in  any  of  them  is  in  the  use 
of  the  word  oblivion^  a  word  which  is  used  both  in  the  title  and 
operative  words  of  the  Act  of  12  Car.  2,  c.  11,  but  in  no  other 
act.     The  operative  words  of  this  act  are,  "  that  all  and  all  man- 
ner of  treasons,  murthers,  felonies,  offences,  crimes,"  &c.,     *    * 
counselled,   commanded,  acted,  or  done  since,"   &c.,       *      * 
"by  any  person  or.  persons  before,**  &c.,      *      *      "other  than 
the  persons  hereafter  by  name  excepted,  in  such  manner  as  they 
are  hereafter  excepted,"     *     *     *      ^^hepardanedy  released^  hi- 
demnifiedf  discharged,  and  put  in  utter  oblivion,'*     The  operative 
words  of  each  of  the  other  acts  are  precisely  the  same  as  those 
usually  employed  in   the   king's  charter  of  pardon,   visl:  — 
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*  *  *^be  acquitted^  pardonedj  releasedj  and  discharged  against 
the  king's  majesty,  his  heirs  and  sttccessors,  and  ererj  of  them, 
of  and  from  all  and  all  manner  of  treasons,  misprisions  of  trear 
son,  felonies,  treasonable  vaxd  seditious  words  or  libels,"  &c.,  &c. 

The  object  of  each  of  these  acts  is  "  a  general  and  free  par- 
don,''  and  in  every  one  of  them  this  pardon  is  recognised  as  pro- 
ceeding from  the  king  in  the  exercise  of  his  royal  prerogative. 
The  participation  of  Parliament  in; the  act  is  merely  in  confirma- 
tion of  the  royal  grace  and  favor,  so  as  to  make  it  more  effectual 
and  beneficial  in  the  particulars  which  have  already  been  men- 
tioned than  the  king's  charter  of  pardon  (the  benefits  of  which 
might  be  waived  or  lost  through  ignorance  or  negligence)  could 
be ;  and  it  is  in  no  sense  in  derogation  or  denial  of  the  king's 
prerogative  to  grant  a  general  pardon.  The  purification  of  blood 
corrupted  by  attainder  could  only  be  eflfected  by  an  Act  of  Par- 
liament, but  not  even  an  Act  of  Parliament  could,  without  express 
wardsy  effect  this ;  and  Acts  of  Parliament  to  reverse  attainders 
cannot  be  considered  as  being  in  derogation  of  the  king's  prero- 
gative of  pardon,  or  even  ae  being  a  necessary  part  of  an  act  of 
general  pardon.  They  may  precede  the  pardon,  or  accompany 
it,  or  follow  it,  as  was  illustrated  in  the  case  of  Lord  Bolingbroke, 
who  was  attainted  of  treason  in  1715  by  Act  of  Parliament. 
Having  fled  from  the  realm,  he  was,  in  1723,  pardoned  by  the 
king,  but  the  effect  of  this  pardon  was  only  to  save  his  life,  and 
did  not  enable  him  to  resume  and  enjoy  the  family  inheritance 
which  was  settled  upon  him  without  an  Act  of  Parliament.  In 
1725,  on  his  petition  to  the  Parliament  with  the  consent  of  the 
king,  an  act  was  passed  relieving  him  from  the  execution  of  the 
act  of  attainder  with  respect  to  his  forfeitures,  so  that  he  was  en- 
abled to  resume  and  enjoy  his  family  estates :  Smollett's  History 
of  England,  vol.  i.,  pp.  520,  689,  594,  Albany  edit,  of  1816. 
Acts  reversing  attainders  have  been  frequently  passed,  and  they 
may  originate  in  either  House  of  Parliament ;  and  they  are  treated 
as  ordinary  bills,  and  not  as  an  act  of  grace  or  general  pardon 
proceeding  from  the  king.  In  respect  to  the  claim  that  '^  am- 
nesty is  a  larger  power  than  pardon,"  it  is  difficult  to  conceive 
how  amnesty,  which  by  any  recognised  definition  is  no  more 
than  a  grant  of  entire  freedom  from  a  penalty  or  the  conse- 
quences of  a  crime,  can  be  of  any  higher  significance  or  effect 
dian  a  full  and  complete  pa]:don  for  the  same  crime,  or  how  it  can 
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differ  from  such  a  pardon  in  its  nature,  extent,  effect,  or  applica- 
tion. The  following  extract  from  the  observations  of  Lord  Chief 
Justice  Holt,  on  the  trial  of  Andrew  Roohwood  for  high  treason, 
in  1696  (13  State  Trials,  Howell's  ed.,  p.  186),  will  show  that 
the  judgment  of  that  great  lawyer  was  in  direct  conflict  with  the 
argument  and  conclusions  of  the  report  of  the  Senate  Judiciary 
Committee  in  relation  to  the  extent  and  limits  of  the  king's  pre- 
rogative to  grant  pardons,  viz : — 

Fhippsj  for  prisoner,  **  claimed  that  an  Act  of  Parliament  pardon  remoTes 
those  disabilities  which  the  king's  pardon  does  not ;  for  every  one  is  in  law 
a  party  to  an  Act  of  Parliament,  and  therefore  no  person  shall  be  permit- 
ted to  allege  in  disability  of  another  any  crime  which  he  himself  hath  [W^ 
doned,  for  that  is  to  aver  against  his  own  act ;  but  it  is  otherwise  in  the  case 
of  the  king's  pardon." 

ho  0.  J.  (lioLT). — ^'  Why,  the  very  parliamentary  pardon  cornea  from  the 
king  3  the  king  has  a  full  power  of  pardoning,  and  where  he  does  pardM 
under  the  Great  Seal,  it  has  thefuU  effect  of  the  Parliament  pardon,  A  pa^ 
don  before  attainder  prevents  all  corruption  of  blood,  so  that  though  a  man 
forfeits,  his  jjoods  by  conviction,  yet,  aflber  a  pardon,  he  is  capable  of  having 
new  goods,  and  ahall  hold  them  without  any  forfeiture  .whatsoever ;  for  the 
pardon  restores  him  to  his  former  capacity,  and  prevents  any  further  fo^ 
feiture.  Indeed,  if  he  had  been  attainted,  whereby  his  blood  was  corrupted, 
no  pardon,  whether  it  were  by  the  king  or  by  the  Parliament,  could  purge 
his  blood  without  reversal  of  the  attainder,  by  writ  of  error,  or  Act  of 
Piarliament,  or  express  wovds  in  the  act  to  restore  blood ;  but  either  pardon 
makes  him  a  new  creature,  gives  him  new  capacity,  and  makes  him,  to  all 
intents  and  purposes,  from  the  time  of  the  pardon,  to  be  probu9  et  l^atii 
homoy  and  a  good  witness." 

It  never  was  doubted  that  the  exercise  of  the  king's  prerogative 
of  pardon  might  be  restrained  or  controlled  l^y  Act  of  Parliament, 
and  several  acts  have  been  passed  for  this  purpose.  Thus  the 
transporting  and  committing  any  man  to  prison  without  the  realm 
is  made  by  the  Habeas  Corpus  Act,  31  Car.  2,  c.  2,  a  crime  un- 
pardonable by  the  king ;  and  by  12  &  18  W.  8,  c.  2,  it  is  declared 
that  no  pardon  under  the  Great  Seal  shall  be  pleadable  to  «in 
impeachment  by  the  Commons  in  Parliament.  By  statute  of  3 
Edw.  3,  c.  2,  and  14  Edw.  8,  c.  15,  it  is  provided  that  no  pardon 
of  homicide  shall  be  granted,  but  only  where  the  king  may  do  it 
by  the  oath  of  his  crown  ;  that  is,  where  a  man  slayeth  another  in 
his  own  defence,  or  by  misfortune ;  but  the  royal  power  in  this 
respect  is  enlarged  by  the  later  sfatute  of  18  Rich.  2,  st.  2,  c.  1, 
which  provides  that  no  pardon  for  treason,  murder,  or  rape  shall 
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be  allowed  unless  the  offence  be  particularly  specified ;  and  par- 
ticularly in  murder  it  shall  be  expressed  whether  it  was  committed 
by  lying  in  wait,  assault,  or  malice  prepense.  But  no  Act  of 
Parliament  was  erer  passed  to  restrain  or  limit  the  king's  pre- 
rogatire  to  grant  a  general  pardon.  Apart  from  the  provisions 
of  the  statute  last  mentioned,  requiring  that  in  a  pardon  for  trea^ 
son,  murder,  or  rape,  the  offence  shall  be  particularly  specified, 
the  use  of  general  words  in  the  king's  charter  of  pardon  (such  aa 
a  pardon  of  "  all  felonies,"  &c.,  without  a  particular  specification 
or  description  of  the  felony  intended  to  be  pardoned)  was  always 
allowed  by  the  courts  only  a  very  imperfect  effect, — it  being  held 
that  a  pardon  of  "  aU  felonies"  would  not  pardon  a  conviction  or 
attainder  of  felony  (because  it  was  to  be  presumed  that  the  king 
knew  not  of  those  proceedings),  but  that  the  conviction  or  at- 
tainder must  be  particularly  mentioned :  4  Bl.  Com.  400.  Haw- 
kins (P.  0.,  B.  2,  c.  87,  §  9)  suggests  this  as  one  of  the  reasons 
why  "  general  pardons  are  commonly  made  by  Act  of  Parliament  ;** 
and  he  adds  that  such  pardons  "  have  been  of  late  years  very 
rarely  granted  by  the  Crown,  without  a  particular  description  of 
the  offence  intended  to  be  pardoned.''  This  eminent  writer  on 
Grown  law  expresses  no  doubt  of  the  existence  of  the  power  of 
the  king  to  grant  a  general  pardon,  even  while  thus  stating  the 
reasons  why  such  pardons  are  commonly  made  under  and  by  Act 
of  Parliament.  The  imperfect  effect  which  general  words  in  the 
king's  charter  of  pardon  may  have,  is  an  objection  which  is  appli- 
cable merely  to  the  manner  in  which  the  power  of  pardoning  should 
be  exercised ;  and  it  does  not  in  anywise  touch  or  draw  in  question 
the  existence  of  the  royal  pr^ogative  to  grant  a  general  pardon. 
It  is  said  in  the  report  of  the  Senate  Judiciary  Committee  that 
^'  the  power  of  general  pardon  by  proclamation  did  not  exist,  and 
was  not  claimed  by  any  English  sovereign,  as  the  committee  be- 
lieve, after  Great  Britain  had  a  constitution  and  a  settled  juris- 
prudence." The  time  when  Great  Britain  first  had  a  constitution 
and  a  settled  jurisprudence  may  be  regarded  as  not  entirely 
definite.  A  reference  to  the  English  constitution  would  suggest 
Ma^na  Carta;  and  England  may  be  considered  as  having  a 
constitution  from  the  time  when  the  great  charter  was  granted 
by  King  John  in  1215,  or  certainly  from  the  time  of  the  solemn 
confirmation  of  that  charter  by  his  son  and  successor  Henry  III. 
in  1253.     Edward  I.,  the  son  of  Henry  III.,  succeeded  to  the 
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crown  on  the  death  of  his  father  in  1272.  Sir  Matthew  Hale 
justly  styles  him  the  English  Justinian,  and  says  that  more  was 
done  in  the  first  thirteen  years  of  his  reign  to  settle  and  estabM 
the  distributive  justice  of  the  kingdom  than  in  all  the  ages  since 
that  time  put  together :  Hale's  Hist.  C.  L.  158 ;  4  Bl.  Com.  425. 
The  result  of  the  battle  of  Bosworth  Field  in  1485, — ^two  hundred 
and  seventy  years  after  the  grant  of  the  great  charter  by  King 
John,  and  more  than  two  hundred  years  after  the  commencement 
of  the  reign  of  Edward  I., — terminated  the  usurpation  of  Richard 
II.,  and  brought  the  Earl  of  Richmond  to  the  throne,  and  he 
became  king  under  the  title  of  Henry  YII.  Among  the  published 
works  of  Lord  Bacon  is  a  History  of  the  Reign  of  King  Henry 
YII.,  of  which  Lord  Bacon  made  a  Latin  translation  for  circula- 
tion on  the  continent.  The  works  of  Lord  Bacon  have  recently 
been  edited  in  England  with  great  care,  learning,  and  ability  by 
Messrs.  Spedding,  Ellis,  and  Heath,  and  this  history  is  to  be 
found  in  the  11th  volume  of  the  American  republication  of  their 
edition  of  Lord  Bacon's  Works  (Boston,  1860-61).  In  this 
history,  after  describing  the  situation  of  public  affairs  at  the  time 
of  the  accession  of  Henry  VII.  to  the  Crown,  Lord  Bacon  says, 
vol.  11,  p.  57:  "The  7th  of  November"  (1485)  "the  king  held 
his  Parliament  at  Westminster,  which  he  had  summoned  imme- 
diately after  his  coming  to  London.  His  ends  in  calling  a  Par- 
liament (and  that  so  speedily)  were  three.  *  *  The  third  to  calm 
and  quiet  the  fears  of  the  rest  of  that  party  by  a  general  pardon; 
not  being  ignorant  in  how  great  danger  a  king  stands  from  his 
subjects,  when  most  of  his  subjects  are  conscious  in  themselves 
that  they  stand  in  his  danger."  Upon  these  words, — "  a  general 
pardon^'' — Mr.  Spedding  subjoins  to  the  text  the  following  note: 

^*  This  is  explained  in  the  (Latin)  translation  to  mean  each  a  pardon  as 
was  usual  after  a  Parliament.  Ut  inferioris  conditionis  homines  qui  Sir 
cliardo  adhceserent  {ne  forte  novis  motibus  materiam  prasberet),  remissiotieM 
generalem,  qualia  in  fine  comitiorum  a  rege  emanare  eolet,  conseqfiereniur. 
The  nature  of  this  general  pardon  is  farther  explained  in  the  Index  VoeO' 
bulorum  appended  to  the  tranfllatiou.  It  is  defined  indulgentia  Regis  qua 
ei  crimina  omnia  (exceptis  que  in  instrumenio  remissionis  speciatim  recenr 
sentur),  et  mtdcta:,  aliceque  solutiones  Regi  debiice  abolentur.  And  it  is 
added  that  it  may  proceed  either  from  the  king  alone  or  from  the  king  and 
Parliament.  Ilia  quandoque  a  Rege  solo  emanat,  quandoque  a  Rege  addiia 
auctoriiate  Parliamenti.  It  seems  that  Henry's  first  intention  was  to  take 
the  latter  method,  but  that  he  changed  his  mind.    See  p.  62J' 


THE  PEESIDENT'S  POWER  OF  GENERAL  AMNESTY.       529 

An  act  of  attainder  was  passed  at  this  Parliament  against 
Richard  II.,  and  some  of  his  leading  adherents ;  and  Lord  Bacon, 
after  stating  this,  proceeds  (vol.  11,  p.  62)  as  follows : — 

"And  for  the  pardon  of  the  rest  that  had  stood  against  the  king  (f.  e., 
those  against  "whom  no  bill  of  attainder  had  been  passed),  the  king  upon  a 
second  advice  thought  it  not  fit  it  should  pass  by  Parliament,  the  better 
(being  matter  of  grace)  to  impropriate  the  thanks  to  himself:  using  only 
the  opportunity  of  a  Parliament  time,  the  better  to  disperse  it  into  the  veins 
of  the  kingdom.  Therefore  during  the  Parliament  he  published  his  royal 
proclamation,  offering  pardon  and  grace  of  restitution  to  all  such  as  had 
taken  arms  or  been  participant  of  any  attempts  against  him,  so  as  they 
submitted  themselves  to  his  mercy  by  a  day,  and  took  the  oath  of  allegi- 
gianoe  and  fidelity  to  him,  whereupon  many  came  out  of  sanctuary,  and 
many  more  came  out  of  fear,  no  less  guilty  than  those  who  had  taken  sano- 
tuary."  (See  also  Hume's  History  of  England,  vol.  ii.,  p.  202,  Albany 
edft.,  1816.) 

Lord  Bacon,  in  describing  the  cloqe  of  the  reign  of  Henry 
VII.,  says  (vol.  11,  p.  854)  :— 

"To  crown  also  the  last  year  of  his  reign  (150S-9),  as  well  as  the  first, 
he'*  (the  king)  ''did  an  act  of  piety,  rare  and  worthy  to  be  taken  in  imita- 
tion. For  he  granted  forth  a  general  pardon,  as  expecting  a  second  coro- 
nation in  a  better  kingdom." 

It  will  be  noticed  from  the  instances  already  mentioned,  that 
the  power  of  general  pardon  under  and  by  Act  of  Parliament  wag 
certainly  exercised  more  than  one  hundred  years  before  the  com-^ 
mencement  of  the  reign  of  Henry  VII. ;  and  so  far  was  the  exer- 
cise of  the  same  power  by  the  king's  proclamation  from  being 
questioned  as  being  in  excess  of  his  royal  prerogative,  or  an. 
infringement  on  the  prerogative  of  Parliament,  that  in  the  reign 
of  Henry  VIIL,  the  son  and  successor  of  Henry  VII^  it  was 
enacted  by  Parliament  ("to  its  eternal  disgrace,"  as  Blackstone 
justly  says, — Comm.,  vol.  4,  p.  431),  that  the  king's  proclamations 
should  have  the  force  of  Acts  of  Parliament — thus  investing  the 
king  to  the  fullest  extent  with  "the  high  and  transcendent 
power"  of  Parliament,  and  making  him,  in  fact,  &  eonstitutional 
autocrat  and  despot. 

But  English  history  furnishes  other  examples  of  the  exercise 
of  the  power  of  general  pardon  by  the  king's  proclamation,  occur- 
ring more  than  two  hundred  years  after  Henry  YIL  succeeded  to 

the  crown,  and  at  a  time  when  it  cannot  be  questioned  that  Eng- 
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land  '^  had  a  constitution  and  a  settled  jnrisprudence."  Black- 
stone  (4  Gomm*  438),  says  that  ^^  the  constitution  of  England  had 
arrived  to  its  full  vigor,  and  the  true  balance  between  liberty  and 
prerogative  was  happily  established  by  law^  in  the  reign  of  King 
Charles  II."  James  11.  succeeded  Charles  II.  in  February  1685. 
In  the  following  summer  the  Duke  of  Monmouth,  the  eldest  of 
the  many  illegitimate  sons  of  Charles  II.,  and  a  leader  who  was 
almost  idolized  by  the  populace,  laid  claim  to  the  crown,  alleging 
the  legitimacy  of  his  birth  and  that  he  was  by  right  of  blood 
King  of  England.  He  organized  an  extensive  insurrection  in 
the  west  of  England,  and  was  proclaimed  king  at  Taunton,  where, 
on  his  arrival,  he  was  presented,  by  a  train  of  twenty^ix  young 
girls,  with  an  embroidered  banner  and  a  Bible.  A  bill  of  attainder 
for  treason  was  passed  against  him  by  Parliament ;  and  at  Sfljlg- 
moor,  on  the  6th  July,  in  "  the  last  fight  deserving  the  name  of 
battle  that  has  been  fought  on  English  ground,"  he  was  defeated, 
and  his  army  was  entirely  routed.  On  the  second  day  after,  he 
was  captured ;  and,  seven  days  afterwards,  he  was  executed  on 
the  scaffold  at  the  Tower  Hill,  under  the  act  of  attainder.  Then 
ensued  the  punishment  of  those  who  had  been  involved  with  him 
in  the  insurrection,  and  that  series  of  military  and  legal  atrocities 
by  which  Kirke  and  Jeffries  literally  made  the  west  of  England 
an  Aceldama — the  one  being  the  incarnation  of  the  most  intense 
military,  as  the  other  was  of  the  most  intense  judicial,  brutality. 
•  It  was  the  boast  of  Jeffries,  after  his  return  from  the  Western 
Assizes,  in  the  autumn  of  that  year,  that  he  had  hanged  more 
traitors  than  all  his  predecessors  together  since  the  Conquest. 

An  atonement  having  been  made  with  blood  to  the  satisfaction 
of  the  royal  vengeance,  the  king,  in  the  following  spring  (March 
15th  1686),  granted,  by  proclamation,  a  general  pardon,  with  a 
few  exceptions,  to  all  those  who  had  been  implicated  or  engaged 
in  the  insurrection ;  but  among  the  exceptions  were  the  young 
girls  of  Taunton  who  presented  the  banner  and  the  Bible  to  Mon- 
^  mouth :  1  Macaulay's  History  of  England  442,  note ;  Mackin- 
tosh's History  of  the  Revolution  in  England  in  1688,  p.  32; 
Rapin's  History  of  England,  vol.  15  (8vo.  ed.),  p.  47.  Well  does 
Macaulay  say  (p.  441),  that  "the  cruelty  of  James  11.  was 
not  more  odious  than  his  mercy,  or,  rather,  his  mercy  and  his 
cruelty  were  such  that  each  reflects  infamy  on  the  other." 

The  insurrection  of  Monmouth  was  followed,  in  a  little  more 
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than  three  years,  by  the  events  of  the  Revolution  of  1688,  which 
brought  William  and  Mary  to  the  throne.  After  the  Prince  of 
Orange  landed  in  England,  King  James  commenced  a  retraction 
of  the  worst  of  those  fatal  measures  by  which  he  had  disaffected 
the  whole  kingdom,  and  he  made  various  concessions  for  the 
ostensible  purpose  of  regaining  the  affections  of  his  people. 
Among  these  concessions  were  the  calling  of  a  Parliament,  and 
the  grant,  by  proclamation,  of  a  free  pardon  to  all  who  were  in 
rebellion  against  him :  Macaulay's  History  of  England,  vol.  2, 
pp.  854-356 ;  but,  whatever  effect  these  concessions  might  other- 
wise have  had,  the  folly  and  misconduct  of  the  king  was  such  that 
nothing  which  he  yielded  or  promised  could  sensibly  arrest  or  stay 
the  progress  of  the  Revolution.  In  the  fourth  year  of  his  exile 
(1692),  King  James  published  a  declaration  to  all  his  ^'  loving 
subjects,"  renewing  his  claim  to  the  crown,  and  announcing  his 
intentions,  in  respect  to  those  who  had  assisted  in  overthrowing 
his  authority  and  were  instrumental  in  effecting  the  other  results 
of  the  Revolution.  In  the  following  year  (1693),  he  published 
another  declaration,  in  which  he  promised,  inter  aUa^  that  he  would 
grant  a  free  pardon  to  all  his  subjects  who  should  not  oppose  him 
after  he  should  land  in  England. 

It  was  the  object  of  the  Declaration  of  Rights  (1  W.  &  M.,  sess. 
2,  c.  2),  one  of  the  earliest  Acts  of  Parliament  in  the  Revolution, 
and  the  instrument  by  which  William  and  Mary  were  called  to  the 
vacant  throne,  and  which  settled  the  order  of  succession  to  the 
crown,  to  set  forth  in  the  most  distinct  and  solemn  manner  the 
fundamental  principles  of  the  English  constitution.  It  was  pre- 
pared by  a  committee  of  which  Somers  was  chairman.  As  a 
constitutional  lawyer,  he  was  honored  with  the  highest  rank  in 
his  own  age,  and  it  may  safely  be  said  that  no  other  age  of  Eng- 
lish history  has  produced  his  superior. 

In  this  Declaration  of  Rights  is  contained  a  recapitulation  of 
the  errors  and  crimes  of  King  James  which  had  made  the  Revo- 
lution necessary,  and  an  assertion  of  the  rights  which  had  been 
by  those  errors  and  crimes  violated.  ^  It  complained  of  the  assump- 
tion and  exercise  by  the  king  of  an  illegal  dispensing  power,  or 
the  power  of  dispensing  with  or  suspending  the  execution  of  penal 
laws,  and  especially  of  those  laws  which  prevented  Papists  from 
filling  offices  in  the  state  and  the  church,^-of  his  levying  taxes 
without  grant  of  Parliament,^-of  his  maintaining  a  standing 
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army  in  time  of  peace  without  consent  of  Parliament, — ^ond  of 
many  other  breaches  of  the  royal  prerogatives ;  but  it  contains 
no  word  of  censure,  nor  even  an  allusion  in  respect  to  his  exer- 
cise of  the  power  to  grant  a  general  pardon  by  proclamation. 
No  intimation  is  made  by  any  lawyer,  statesman,  or  historian  of 
the  time,  or  by  any  writer  on  English  constitutional  history,  ^'as  it 
is  believed,"  that  in  exercising  this  power  King  James  exceeded 
the  limits  of  the  royal  prerogative.  On  the  contrary,  Macanlay 
(vol.  iv.,  p.  170,  vol.  ii.,  p.  386),  in  referring  to  the  declaration 
of  King  James  in  1692,  censures  it  in  that  while  it  denounced 
vengeance  against  large  classes  of  people,  it  did  not  oiTer  a  gene^ 
ral  amnesty  to  the  rest.  Why  should  King  James  offer  a  general 
amnesty  if  he  had  no  lawful  power  to  grant  it,  or  if,  without  the 
consent  of  Parliament,  he  could  not  make  it  effectual  ? 

There  is  no  instance  in  which  the  exercise  by  the  king  of  the 
power  to  grant  a  general  pardon  by  proclamation  was  ever  made 
the  subject  of  complaint,  censure,  or  question  by  Parliament;  and 
it  is  very  clear  from  the  cases  which  have  been  referred  to  that 
the  power  to  grant  a  general  pardon  or  amnesty  has  uniformly 
been  treated  in  England  as  being  included  within  the  royal  pre- 
rogative of  pardon,  even  when  exercised  under  and  by  Acts  of 
Parliament.  In  other  words,  the  power  to  grant  pardon  in  Eng- 
land has  uniformly  been  treated  as  being  a  generic  power,  while 
an  act  of  amnesty  is  merely  one  of  the  forms  in  which  that  power 
is  exercised;  and,  so  far  is  an  act  of  amnesty  from  being  '*a 
widely  different  thing"  from  a  pardon,  that  the  essential  and  dis- 
tinguishing feature  of  every  act  of  amnesty  is  the  fact  of  pardon. 
The  whole  matter  may  be  summed  up  in  the  declaration  of  Lord 
Bacon,  before  referred  to,  that  '^  a  general  pardon  may  proceed 
either  from  the  king  alone,  or  from  the  king  with  the  authority 
of  Parliament  in  addition,''  with  the  declaration  of  Lord  Holt  in 
JRookwoocTs  Case,  ubi  supra,  that  when  the  king  grants  a  pardon 
under  the  great  seal,  ^^  it  has  the  full  effect  of  the  Parhament 
pardon/' 

Ii.  G.  £• 

{To  be  continued.) 
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RECENT    AMERICAN     DECISIONS. 

Superior  Court,  JEastem  District  of  Georgia, 

STATE  OF  GEORGIA  ex  rklatiokb  JAMES  J.  WARING  r. 
THE  GEORGIA  MEDICAL  SOCIETY.' 

Membership  of  a  club  which  is  purely  literary  or  social  or  scientific,  and  does 
not  own  property,  cannot  be  considered  a  right  of  property ;  nor  is  the  right  of 
meeting  the  other  members  a  Tested  right  of  which  courts  can  take  cognisance. 

Mandamus  is  not  the  proper  form  of  remedy  for  a  member  of  such  a  club  who  is 
expelled. 

The  relator  filed  his  petition  in  the  Superior  Court  of  Chatham 
countj,  alleging  that  the  respondent,  The  Georgia  Medical  Society, 
had  deprived  him  of  his  privileges  as  a  member  of  that  body,  by 
an  attempt  at  his  expulsion,  for  causes  which  he  alleged  to  be 
insufficient  in  law,  and  in  a  manner  not  in  accordance  with  law. 

The  facts  appeared  to  be  that  the  relator  being  a  member  of 
the  defendant  society  was  charged  substantially,  1.  With  having 
^^  forfeited  his  position  as  a  gentleman  of  respectable  social  stand- 
ing," in  that  he  had  become  surety  on  the  bond  of  one  White,  a 
person  of  color,  elected  clerk  of  the  court  in  opposition  to  the 
wishes  of  the  entire  respectable  community,  and  then  under 
indictment  for  larceny,  thereby  facilitating  the  qualification  for 
office  of  a  disreputable  person,  and  also  in  that  he  had  become 
surety  on  the  bonds  of  various  persons  of  color  charged  with  riot, 
thus  upholding  persons  of  dangerous  character ;  2dly.  With  hav- 
ing '*  conducted  himself  in  such  manner  as  would  render  him 
ineligible  to  membership,"  setting  forth  the  same  acts  as  above 
charged,  with  others  of  which  he  was  found  guiltless. 

The  constitution  of  the  society  provided  that  "the  resident 
members  of  this  society  shall  be  composed  of  regular  graduates  of 
medicine,  and  shall  be  gentlemen  of  respectable  social  position." 

A  by-law  of  the  society  also  provided  that : — 

"  Any  member  who  shall  be  guilty  of  ungentlemanly  conduct  during  the 
session  of  the  society,  or  who  shall  conduct  himself,  out  of  the  society,  iu 
such  a  manner  as  would  render  him  ineligible  to  membership,  shall  be 
expelled  from  the  society  according  to  the  wishes  of  two-thirds  of  the  mem- 
bers of  the  society  present :  Provided^  that  in  every  instance  specific  charges 

*  We  are  indebted  for  this  case  to  John  H.  Thomas,  Esq.,  of  Savannah. — Eds. 
Ak.  L.  B. 
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be  set  forth  and  handed  to  the  indiTidaal  at  least  one  month  before  the 
society  take  action  thereon/' 

Notice  of  the  foregoing  charges  was  duly  given  to  relator,  and 
at  a  subsequent  meeting  of  the  society  he  was  tried  and  adjudged 
guilty,  the  relator  objecting  to  the  proceedings  as  against  law. 
A  vote  was  then  taken  to  expel  relator  but  was  defeated,  and  a 
resolution  passed  that  he  be  censured  by  the  president.  The 
relator,  on  being  requested,  came  to  the  meeting,  and  the  president 
was  proceeding  to  censure  him  when  he  arose  and  objected  and 
then  left  the  room,  but  returned  in  a  few  minutes  and  stated  that 
he  would  receive  the  censure.  A  resolution  was  then  passed 
requesting  him  to  resign,  which  he  declined  to  do.  At  a  regular 
meeting  of  the  society  on  October  14th  1868,  a  resolution  was 
passed  reciting  the  principal  facts,  and  also  that  the  relator  had 
at  two  previous  meetings  behaved  discourteously  to  the  society, 
and  in  such  a  manner  aS  would  render  him  ineligible  to  member- 
ship, and  that  at  the  next  regular  meeting  in  November  the  society 
would  vote  upon  expelling  him.  Of  this  the  relator  had  due 
notice  one  month  previous  to  the  November  meeting,  and  at  this 
meeting  he  was  expelled  by  a  vote  of  two-thirds  of  the  members 
present.  The  relator  was  not  present  at  this  meeting  but  made  a 
written  communication  stating  that  he  was  unable  to  attend  by 
reason  of  severe  indisposition,  disclaiming  any  intentional  dis- 
courtesy to  the  society,  and  protesting  against  any  proceedings  on 
the  resolution  sent  to  him,  as  unlawful  and  unjust. 

Hartridge  and  Chisholmy  for  relator,  cited  the  following  autho- 
rities :  1  Black.  Com.  471,  476,  481 ;  2  Johns.  Chan.  R.  335 ;  G 
Conn.  544 ;  4  Wheat.  657,  674,  699 ;  20  Pick.  495 ;  1  S.  &  R 
254;  2  Id.  141;  6  Conn.  532;  5  Watts  152;  10  Wend.  293; 
1  Cowen  423 ;  12  John.  414 ;  2  Binney  448 ;  1  Strange  1051 ; 
1  Cranch  168 ;  2  Esp.  N.  P.  682 ;  2  Burr.  723,  731,  738,  1045 : 
3  Id.  1265,  1267;  4  Id.  2186;  1  Id.  538;  2  L.  Raym.  1564;  4 
Geo.  44,  117 ;  2  Esp.  N.  P.  317-8 ;  2  Esp.  R.  677 ;  1  Strange 
557;  6  S.  &  R.  469;  4  Bac.  Ab.  507;  12  Geo.  178;  26  Id. 
665,  676 ;  2  Esp.  N.  P.  677,  n.  8 ;  Const,  of  Georgia,  §§  3,  9, 
10 ;  10  Mod.  76 ;  Cowp.  603 ;  2  Burr.  731 ;  6  S.  &  R.  476 ; 
Angel  &  Ames  on  Corp.,  chap,  xii.,  §§  408,  409 ;  2  Kent's  Com. 
298;  1  Sumner  301;  2  Term  R.  181;  4  Bac.  Ab.  500;  2 
Selw.  N.  P.  1083,  n. ;  2  Black.  Com.  21,  37 ;  3  Term  R.  651 ; 
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3  East  188 ;  31  Geo.  206  ;  8  Term  R.  352 ;  1  Black.  Com.  44- 
60 ;  1  Bish.  Crim.  Law,  §§  55,  58, 114 ;  Eden  on  Pen.  Laws  309 ; 
Tapp.  on  Man.  119|r201,  858,  374,  892-4 ;  Angel  4  A.  on  Corp. 
597,  688,  711 ;  T.  U.  P.  Charl.  (Ga.)  235 ;  Graht  on  Corp. ; 
Willcock  on  Mnn.  Corp.  150 ;  Code  of  Georgia,  §§  1679,  8142, 
4227,  712 ;  2  Barn.  &  Aid.  620 ;  5  Id.  899. 

Tho%.  jE.  Lhyd^  and  JcicJcstm^  Lawton  ^  Bamigerj  for  re- 
spondent, cited  the  following  anthorities:  Code  of  Georgia, 
§  1416-1424 ;  14  Geo.  388,  9 ;  Ang.  &  Ames  on  Corp.  3,  602 ; 
7  Eng.  Com.  L.  295 ;  1  Sumner  284,  299 ;  Code  of  Georgia, 
§§  1671-2,  3,  3143-4 ;  Ang.  &  Am.  on  Corp.  615 ;  26  Geo.  675 ; 
1  Keb.  84 ;  Carthew  92 ;  2  Shower  191 ;  Tapp.  on  Man.  69,  70, 
145-6 ;  2  Black.  Com.  266 ;  2  Term  R.  352-6 ;  2  Kent's  Com. 
294 ;  Black.  Com.  471 ;  1  Kent's  Com.  297 ;  3  Wend.  476 ;  2 
Binney  148 ;  6  Burr.  2761 ;  1  Black.  25-58 ;  23  Eng.  Com.  L. 
66,  71 ;  Code  of  Georgia,  §  3706 ;  7  East  353 ;  36  Geo.  461 ; 
1  Sumner  284,  299 ;  2  Kent's  Com.  804 ;  2  Term  R.  182,  356 ; 
Ang.  &  Am.  on  Corp.  602;  2  Term  R.  177;  2  Cowp.  523;  7 
Eng.  Com.  L.  245 ;  Code  of  Georgia,  §  3145 ;  1  Mod.  82 ;  4 
Burr.  2186 ;  Tapp.  on  Man.  137,  138,  216 ;  7  Term  R.  391 ;  4 
Geo.  26 ;  Code  of  Georgia,  §  8142. 

Schley,  J. — This  cause  came  on  to  be  heard,  and  after  elabor- 
ate argument  the  court  is  called  upon  to  decide  the  legal  points 
made,  which  are  to  control  ultimately  this  case ;  and  after  a^i- 
aljzing  its  merits,  I  have  resolved  it  into  two  questions. 

The  ^9^  is,  had  or  has  Dr.  James  J.  Waring  any  vested  rights 
as  a  member  of  The  Georgia  Medical  Society  7  And,  second,  if 
he  had  or  has,  is  mandamus  the  proper  remedy  for  the  enforce- 
ment of  his  rights  ? 

The  only  rights  which  the  relator  can  have,  as  a  member  of  the 
society,  are  either,  first,  a  right  to  property ;  second,  a  right  to 
membership,  with  a  view  to  the  improvement  of  the  science  of 
medicine ;  third,  a  right  to  practice  his  profession  and  collect  his 
fees ;  or,  fourth,  a  right  to  meet  the  members  of  said  society  on 
social  equality. 

In  reference  to  the  first  right,  to  wit,  the  right  to  property,  it 
may  be  well  to  look  to  the  charter  to  ascertain  what  the  object  of 
this  society  is.     It  is  clearly  not  to  acquire  property.     No  right 
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is  given  to  the  society  by  the  charter  to  buy  or  sell.  It  can 
only  receive  bequests  or  donations.  And  even  these  it  caDDot 
take  for  any  individual  benefit,  but  only  for  t\m  promotion  of  the 
purposes  of  the  society.  And  what  are  they  ?  The  lessening  of 
fatality  and  the  improvement  of  the  science  of  medicine.  Can 
any  physician  purchase  any  right  in  or  to  the  society  ?  Can  be 
sell  any  right  he  as  a  member  of  the  society  may  have?  Can  he 
convey  to  another  his  right  by  will  or  deed  ?  Or,  if  he  die,  will 
his  rights  descend  or  go  to  his  legal  or  personal  representatives? 
Clearly  not.  If,  then,  no  member  has  any  right  which  he  can 
buy  or  sell,  or  bequeath  or  transmit,  can  hik  right  in  any  sense 
be  said  to  be  property  ?     I  think  not. 

If,  then,  the  relator  had  no  property  in  the  sense  referred  to, 
let  us  turn  to  the  second  supposed  right  and  see  if  it  can  be  a 
vested  right,  to  wit : — ^the  right  to  improve  the  science  of  medi- 
cine. This  is  one  of  the  objects  of  the  society,  and  it  may  be 
said  that  membership  is  necessary  to  its  accomplishment.  But  it 
is  only  necessary  to  ask  the  question,  can  this,  in  any  possible 
sense,  be  a  vested  right,  to  have  the  response  in  the  negative. 
The  relator's  right  to  accomplish  that  benevolent  end  can  neither 
be  increased  nor  diminished  in  or  out  of  the  society.  This  ques- 
tion, it  seems  to  me,  will  not  bear  discussion. 

But,  thirdly,  has  the  relator's  right  to  charge  or  collect  fees  as 
a  practitioner  been  taken  away  by  his  expulsion  from  the  society? 
He  neither  acquired  this  right  in  entering  the  society,  nor  lost  it 
on  his  expulsion.  He  had  it  before,  and  he  has  it  now  unim- 
paired. 

Fourtldy.  Was  the  relator's  right  to  meet  the  other  members 
<5f  the  society  in  social  intercourse,  or  even  in  professional  inter- 
course, a  vested  right  ?  It  is  true  that  while  a  member  of  the 
society  he  had  the  right  to  enter  the  society,  to  join  in  the  deUbe- 
rations  of  that  body,  and  to  do  all  acts  incidental  to  its  object  and 
designs,  but  can  this,  in  any  sense,  be  called  a  vested  right  ?  A 
member  of  the  Georgia  Historical  Society,  for  instance,  so  long 
as  he  deports  himself  in  compliance  with  the  rules  established  for 
its  government  and  purposes,  has  the  right  to  meet  that  body  and 
take  part  in  its  deliberations,  but  it  will  hardly  be  suggested  that 
such  a  right  is  so  vested  in  him,  as  that  he  cannot  forfeit  it  short 
of  the  commission  of  a  crime.  Each  of  these  societies  is  emi- 
nently of  a  social  nature ;  and  social  standing,  good  character, 
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respect  of  its  members,  harmony  of  action,  and  brotherly  kind- 
ness, are  essential  to  the  accomplishment  of  the  objects  of  both ; 
and  it  seems  just  as  reasonable  and  right  that  each  should  be 
vested  with  the  power  to  rid  itself  of  an  objectionable  member,  as 
that  either  should  have  the  right  to  prevent  a  disreputable  char- 
acter from  acquiring  membership. 

But  suppose  the  relator  has  a  vested  right  in  either  of  the  four 
ways  suggested  (and  I  can  conceive  of  no  other  possible  right  he 
or  any  member  of  this  society  can  have),  can  all  or  any  of  such 
rights  be  enforced  by  the  writ  of  mandamus  ?  If  he  has  a  vested 
right  in  property,  he  can  enforce  that  by  a  common-law  process. 
His  interest,  if  property,  is  ascertainable  and  can  be  recovered. 
But  can  the  torib  of  mandamtcs  compel  the  members  of  the  Georgia 
Medical  Society  to  return  any  or  all  of  the  other  three  supposed 
rights  ?  I  think  not.  We  have  already  seen  that  the  relator's 
right  to  practice  his  profession  and  collect  his  fees  exists  independ- 
ent of  his  connection  with  the  Georgia  Medical  Society ;  and  it  is 
not  necessary,  therefore,  to  discuss  that  question.  But  as  to  the 
third  and  fourth  possible  rights,  it  is  to  be  observed  that  they,  in 
my  judgment,  are  not  within  the  scope  of  the  operation  of  the 
nn^it  of  mandamus.  They  are  eminently  and  exclusively  social, 
not  to  say  ethical,  or  if  you  please  sesthetical  questions.  The 
court  might  order  The  Georgia  Medical  Society  to  receive  the 
relator  into  free  membership,  and  yet  as  to  these  two  rights  of 
membership,  to  wit,  social  meeting  and  promoting  the  benevolent 
objects  of  the  society,  the  court  has  no  power  to  enforce  its  man- 
date. Suppose  the  members  of  the  society  refuse  to  meet  with 
the  relator,  refuse  to  discuss  medical  science  with  him,  refuse  to 
consult  with  him,  refuse  to  exert  any  effort,  physical  or  mental,  to 
carry  out  the  purposes  of  the  society,  what  power  of  compulsion 
has  this  court  which  it  can  bring  to  bear  on  such  recusant  mem- 
bers ?     The  bare  question  shows  its  impracticability. 

I  must,  therefore,  refuse  the  mandamu4!. 


The  result  arrived  at  in  the  foregoing 
case  appears,  so  far  as  we  gather  from 
the  facts  reported,  to  he  substantially 
correct,  bat  the  decision  can  hardly  be 
supported  on  the  reasoning  of  the  opinion. 

No  case  that  we  have  seen  has  gone 
•o  far,  as  to  say  that  rights  of  member- 


ship, even  in  a  merely  literary  or  social 
club,  are  not  vested  rights  which  the 
law  will  protect,  and  many  cases  hare 
laid  down  with  great  stringency,  rules 
which  must  govern  the  exercise  of  even 
the  most  unlimited  discretion  as  to  ex- 
pulsion of  members  from  societies. 
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The  early  English  decisions,  hegin-  cised  might  differ  aeoordiag  to  the  dis- 

ning  with  the  famous  case  of  James  tinction  made  in  offences.    For  the  first 

Bagg^  reported  hy  Lord  Cokx,  1 1  Rep.  class  of  offences  a  corporator  can  oulj 

93,  were  cases  of  amotion  or  disfran-  be  amoyed  after  conviction  in  a  court  of 

chisement  in  public  or  mnnicipal  cor-  law;  but  for  the  second  sort,  the  power 

porations.    In  Bagg^s  Caw^  it  was  re-  of  trial  as  well  as  removal  is  incident  to 

sol  red  by  the  Court  of  King's  Bench  eyery  corporation. 

that  the  power  of  disfranchisement  could  The  reasoning  and  authority  of  Lord 

only  be  exercised  under  authority  giyen  Mansfield,  in  Rtx  y.  Richardnony  hare 

by  express  words  in  the  charter,  or  by  been  followed  with  great  aniformity  in 

prescription  ;  and  where  no  such  express  subsequent  eases  both  in  England  and 

authority  existed,  there  must  be  a  con-  America,  though  the  courts  have  shown 

yiction  of  some  offence  in  a  court  of  law  a  strong  tendency  to  restrict  the  exsrcL«e 

before  the  offender  could  be  disfran-  of  the  power  of  expulsion  for  causes  of 

chised.  the  second  class  to  cases  of  acts  directlr 

As  corporations  howeyer  grew  more  and  unequivocally  against  the  yery  pur- 
numerous,  and  their  character  and  pur-  pose  and  existence  of  the  corporation, 
poses  essentially  changed,  it  was  found  The  leading  American  case  is  Common- 
that  this  limitation  of  power  was  too  wealth  y.  President  of  St,  Patrick  Bene- 
narrow  to  meet  the  cases  then  arising,  volent  Societif,  2  Binn.  441  (1810).  The 
and  in  what  may  be  called  the  second  society  was  a  charitable  corporation,  for 
leading  case  on  the  subject,  Rex  y.  the  purpose  of  raising  funds  to  assist  its 
Richardson^  1  Burr.  517,  it  was  decided  members  in  sickness,  Ac.  By  the  char- 
that  a  corporation  may  make  a  by-law  ter  it  was  authorised  to  make  rules  and 
giving  power  of  amotion  for  just  cause,  by-laws,  and  to  do  everything  needful 
though  the  corporation  that  made  it  had  for  the  good  government  and  support  of 
no  power  of  amotion  expressly  given  the  corporation.  A  by-law  enacted, 
by  charter  or  claimed  by  prescription,  that  "vilifying  any  of  its  members" 
Lord  Manbfibld  in  delivering  judg-  should  be  a  crime  against  thesocietj, 
ment  said :  *'  There  are  three  sorts  of  and  might  be  punished  by  expulsion, 
offences  for  which  an  officer  or  corpora-  The  relator  was  expelled  for  this  offence, 
tor  may  be  discharged : —  The  proceedings  were  regular,  and  the 

**  1.  Such  as  have  no  immediate  rela^  case  turned  on  the  validity  of  the  hy-law. 

tion  to  his  office,  but  are  themselves  of  so  The  court,  by  Tilohm  av,  C.  J.,  held 

infamous    a   nature    as   to  render  the  the  by-law  void,  on  the  ground  that  pri- 

offender  unfit   to   execute    any  public  vate  quarrels  of  members  were  totallv 

franchise.  unconnected  with  the  purposes  of  the 

*'  2.  Such  as  are  only  against  his  oath  society,  and  such  a  by-law  therefore  was 

and  the  duty  of  his  office  as  a  corporator;  not  necessary  for  its  good  goyeniment 

and  amount  to  breaches  of  the  tacit  con-  and  support,  and  awarded  a  peremptory 

dition  annexed  to  his  franchise  or  office,  mandamus  to  restore  the  relator. 

<<  3.  Offences  of  a  mixed  nature— as  It  is  very  clear  that  the  character  of 

being  an  offence  not  only  against  the  an  act  considered  as  an  offence  of  the 

duty  of  his  office,  but  also  a  matter  in-  second  class  enumerated  byLordMAKS- 

dictable  at  the  common   law."     The  field,  depends  materially  on  the  nature 

power  of  amotion,  therefore,  he  said,  and  purpose  of  the  corporation  itself. 

was  incident  to  every  corporation,  though  Money  corporations  properly  so  called, 

the  manner  in  which  it  should  be  exer-  that  is  corporations  whose  primary  object 
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is  the  acquisition  of  property  or  profit  The  course  of  reaBO«iia|?,Aereft»re,  by 
for  its  members,  stand  on  a  very  different  which  the  learned  judge  in  the  principal 
basis  from  those  in  which  profit  to  indi-  case  refines  away  the  rights  of  the  rela- 
ridnal  members  has  no  part,  and  in  tor,  cannot  be  considered  as  supported 
which  acquisition  of  property  in  the  cor-  by  anthority,  nor  can  the  denial  of  the 
poration  itself  is  merely  incidental  to  remedy  by  mandamus.  It  was  decided 
its  real  purposes  and  objects.  In  the  by  Lord  Manbfibld  in  Rex  t.  Barker, 
former,  it  is  conceded  that  the  power  of  3  Burr.  1265,  that  mandamus  is  the  pro- 
expulsion  can  only  be  exercised  under  per  remedy,  and  this  has  been  uniformly 
express  authority  derived  from  the  followed  both  in  England  and  America, 
charter ;  Angell  &  Ames  on  Corp.  The  result  of  the  adjudicated  cases  on 
II  113,  410.  But  even  in  the  latter  the  subject  of  amotion  and  disfranchise- 
class,  the  courts  have  uniformly  treated  ment,  would  seem  to  reduce  the  power 
membership  as  a  vested  right  which  they  of  expulsion  within  very  narrow  limits, 
would  protect  from  illegal  or  irregular  Social  clubs,  however,  being  of  very  re- 
interference.  Thus,  in  Fuller  v.  Trus-  cent  origin,  and  scientific  or  literary 
t«es  of  Plainjield  Academy y  6  Conn.  532,  societies  having  a  social  basis  and  cha- 
it  was  held  that  the  place  of  a  trustee  in  racter  having  (^  lat«  grown  into  im- 
an  eleemosynary  corporation,  though  no  portanoe,  it  must  be  expected  that  the 
emoluments  are  attached  to  it,  is  yet  a  cases  arising  hereafter  in  reference  to 
franchise  of  such  nature  that  a  person  such  societies  cannot  be  fairly  brought 
improperly  dispossessed  of  it  is  entitled  within  the  stringent  rules  in  regard  to 
to  redress,  and  a  peremptory  mandamus  expulsion  of  members,  which  have  been 
was  awarded.  So  in  People  ex  rel.  Gray  found  just  and  satisfactory  hitherto.  As 
V.  Medical  Society  of  Erie,  24  Barb.  570.  the  change  in  times  and  manners  from 
The  medical  society  established  a  fee-  Lord  Cokb  to  Lord  Makbfikld  led  the 
bill,  and  provided  by  a  by-law  that  any  King's  Bench  to  the  distinctions  taken 
member  taking  a  smaller  fee  than  the  between  Bagg^a  Case  and  Rex  v.  Rieh- 
one  prescribed  in  the  fee-bill  might  be  ardson^  so  the  changes  of  the  last  cen- 
expelled.  The  society  had  by  statute  tury  must  bring  the  courts  to  a  more 
the  right  to  make  by-laws  regulating  liberal  application  of  the  principles  of 
the  admission  and  expulsion  of  mem-  the  latter  case. 

bers.  The  relator  was  expelled  by  the  The  true  and  solid  ground  on  which 
society  for  violation  of  the  fee-bill,  and  to  decide  such  cases  is,  as  it  seems  to  us, 
on  mandamus  the  court  ordered  him  the  contract  of  membership,  liberally 
restored,  on  the  ground  that  the  by-law  construed  with  reference  to  the  pur- 
vas  not  one  within  the  proper  powers  poses  of  the  corporation  or  society.  The 
of  the  society.  classification  of  Lord  Mansfield  is 
To  the  same  effect  are  the  numerous  sufficiently  comprehensive.  ''  Second- 
cases  cited  by  the  counsel  for  the  relator  ly,''  he  says,  '<  such  as  are  against  the 
m  the  principal  case,  and  also  Evans  v.  duty  of  his  office  as  a  corporator ;  and 
^  Philadelphia  Club,  14  Wright  (50  amount  to  breaches  of  the  tacit  condition 
Penn.)  107^  a  very  interesting  case,  annexed  to  his  franchiseJ^  Whether  an 
which  was  argued  with  great  earnestness  act  be  such  a  breach  or  not  should  be 
by  very  able  counsel  on  both  sides,  judged  entirely  by  its  effect  on  the  so- 
The  decision  being  unfortunately  by  a  cietyj  and' if  by  his  assent  to  the  laws 
divided  court,  with  no  reasons  assigned,  and  rules  of  the  society,  a  member  has 
ba«  not  the  authority  to  which  it  would  agreed  that  the  corporation,  or  any  part 
otherwise  be  entitled.  of  it,  shall  be  the  tribunal  to  decide  the 
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fact,  then  the  courts  instead  of  being  It  is  clear  that  every  member  has  con- 

astate  to  discover  defects  of  jurisdiction  tracted  to  abide  bj  that  mle  which  gircs 

(as  it  must  be  confessed  they  have  in  an  absolute  discretion  to  two-thirds  of  ' 

man  J  of  the  American  cases),  should  the  members  present  to  expel  any  mem<  | 

aim  liberally  to  support  the  judgment  of  ber.     Such  discretion,  like  that  referral 

the  tribunal  agreed  upon.  to  by  Lord  Eldon  in  White  v.  DamoRf  | 

In  the  latest  English  case  on  this  sub-  7  Ves.  S5,  must  not  be  a  capricious  or 

ject,  Hopkinaon  v.  Marquis  of  Exeter^  arbitrary  discretion.    But  if  the  deciMon 

Law  Rep.  5  Eq.  63,  the   complainant  has  been  arrived  at  bond  Jide^  without 

being  a  member  of  the  Conservative  Clubf  any  caprice  or  improper  motive,  then  it 

had  given  pledge  that  he  would  vote  for  is  a  judicial  opinion  from  which  there  is 

certain  liberal  candidates  at  the  parlia-  no  appeal." 

mentary  election,  and  for  this  he  was        It  does  not  appear  from  the  report 

expelled  from  the  club.     The  rules  of  whether  the  club  was  incorporated  or 

the  club  made  no  reference  to  the  politi-  not ;  but,  putting  the  decision  fairly  on 

cal  opinions  of  its  members »  except  so  the  contract  of  the  member  to  abide  bjr 

far  as  they  were  implied  from  its  name,  the  judgment  of  the  tribunal  established 

Lord  RoMiLLT,  M.  R.,  refused  to  re-  by  the  by-laws,  we  are  unable  to  per- 

store  the  complainant,  on  the  ground  ceive  that  the  fact  of  incorporation  is  at 

that  he  had  submitted  to  the  jurisdiction  all  material. 

of  the  club  by  becoming  a  member,  and        If  the  decision  in  the  principal  case 

the  proceedings  had  been  regular  accord-  had  been  rested  on  the  by-law  quoted, 

ing  to  the  by-laws.    A  club,  he  said,  and  the  regularity  of  proceedings  under 

was  a  partnership,  but  of  a  different  kind  it,  we  think  it  would  have  stood  on  a 

from  any  other ;  and  the  members  had  basis  of  sound  reason,  and  have  been 

by  rules  constituted  a  tribunal  for  the  strictly   within  the  principle   of  Lord 

decision  of  questions  of  membership  and  Manbfisld'b  judgment  in  Bex  t.  Rich' 

expulsion.     '*  The  question  is,  whether  arcUon.  J*  T.  M. 

there  is  any  appeal  from  that  decision. 


Court  of  Appeals  of  Maryland. 

NORTHERN  CENTRAL  RAILWAY  CO.  v,  CANTON  C0.» 

Trade  fixtures  and  buildings  for  trade,  no  matter  how  strongly  attached  to  the 
soil  or  firmly  embedded  in  it,  are  treated  as  personal  property,  and  as  such  subject 
to  removal  by  the  person  erecting  them. 

The  road-bed  of  a  railway,  the  rails  fastened  to  it,  and  the  buildings  at  the 
depots  are  real  property  ;  but  under  certain  circumstances  they  may  be  trade  fix- 
tures, and  bo  treated  as  personal  property. 

The  ground  upon  which  a  tenant's  right  to  remove  his  fixtures  has  been  limited 
during  the  continuance  of  Iiis  term,  rests  upon  the  doctrine,  that  if  he  ncrilcctcd  to 
avail  himself  of  his  right  within  this  period,  the  law  presumed  that  he  voluntarily 

^  Wo  are  indebted  for  the  opinion  in  this  case  to  the  Baltimore  Law  Trans- 
cript.— Eos.  Am.  L.  R. 
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relinqnished  his  claim  in  favor  of  the  landlord.  This  presumption  cannot  arise^ 
where  the  term,  being  uncertain  in  its  continuance,  m^y  be  terminated  suddenly, 
and  without  prerions  notice. 

• 

The  Northern  Central  Railway  Company,  after  the  year  1855, 
and  before  1859,  constructed,  at  its  sole  cost  and  charge,  a  railway 
track  upon  the  lands  of  the  Canton  Company,  with  the  license  and 
permission  of  the  latter.  In  1859  the  appellee  revoked  the  license 
under  which  the  appellant  was  in  possession  of  its  land.  This  was 
followed,  in  1860,  by  two  suits,  one  an  action  of  ejectment,  and 
the  other  of  trespass  qicare  clausum  fregit.  During  the  pendency 
of  these  suits,  which  had  been  referred,  by  agreement,  to  an  arbi- 
trator, the  appellant  filed  a  bill  for  specific  performance,  and  also 
praying  for  an  injunction.  The  appellee  was  successful  in  having 
the  bill  dismissed,  and  recovered  judgment  in  both  actions  at  law. 
A  subsequent  action  of  ejectment  was  brought  in  January  1865, 
for  the  road  bed,  which  had  not  been  embraced  in  the  previous 
ejectment  suit.  A  judgment  thereon  was  obtained  in  June  follow- 
ing, and  under  a  writ  of  habere  facias  possession  was  delivered  to 
the  appellee  in  October  of  the  same  year.  The  rails  and  other 
materials  which  formed  a  part  of  the  railway  constructed  by  the 
appellant  under  the  circumstances  above  stated,  were  upon  the 
land  at  the  time,  and  the  question  arises  who  is  the  rightful  owner 
of  them. 

The  opinion  of  the  court  was  delivered  by 

Brbnt,  J. — The  fact  that  the  rails  had  been  taken  up  and 
severed  from  the  soil  shortly  before  the  execution  of  the  writ  of 
possession  is  immaterial.  If  the  appellant  had  no  title  to  them 
while  attached  as  a  railway  to  the  soil,  the  severance  did  not 
confer  any. 

The  general  rule  of  the  common  law  certainly  is,  that  whatever 
is  fixed  and  annexed  to  the  soil,  becomes  a  part  of  it,  and  cannot 
be  removed  except  by  him  who  is  entitled  to  the  inheritance.  But 
this  rule  is  by  no  means  inflexible  and  without  exception.  Trade 
fixtures  have  been  held  by  the  earliest  cases,  in  which  the  question 
arose,  to  form  an  exception,  no  matter  how  strongly  attached  to 
the  soil  or  firmly  embedded  in  it,  they  are  treated  as  personal  pro- 
perty, and  as  such  subject  to  removal  by  the  person  erecting  them. 
In  the  leading  case  of  Ulwes  v.  Mawe^  3  East  88,  2  Smith's  L. 
G.  251,  the  earlier  and  more  important  decisions  upon  this  subject 
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are  very  fully  reviewed  by  Lord  Ellenborough,  and  his  conclu- 
sion from  them,  tha^  trade  fixtures  and  buildings  for  trade  have 
always  been  recognised  as  an  allowed  exception  to  the  general 
rule,  has  been  acquiesced  in,  without  an  exception,  as  correctly 
stating  the  law.  The  distinction  which  he  makes  against  fixtures 
for  agricultural  purposes  has  been  doubted,  and  regarded  as  too 
nice  and  technical,  but  there  is  no  case  in  which  the  exception  has 
not  been  held  to  apply  to  trade  fixtures.  In  Van  Ncbs  v.  Pacard^ 
2  Peters  137,  the  exception  is  recognised  by  the  Supreme  Court  of 
the  United  States,  Story,  J.,  delivering  the  opinion,  and  thi  doc- 
trine applied  to  a  house,  which  had  been  erected  as  an  accessory 
to  the  business  of  a  dairyman,  although  it  was  occupied  as  the 
residence  of  his  family,  and  those  employed  by  him.  It  is  also 
recognised  and  asserted  in  SolmeB  v.  Tremper^  20  John.  R.  29; 
Whiter  Appeal^  10  Barr  252,  and  authorities  there  cited. 

Another  exception  to  the  general  rule  is  that  of  structure 
upon  the  land  of  another,  which  have  been  erected  by  the  builder 
at  his  own  cost  and  for  his  own  exclusive  use  as  disconnected  with 
the  use  of  the  land.  If  so  erected  with  the  knowledge  and  assent 
of  the  owner  of  the  land,  the  title  remains  in  the  builder,  and  the 
property  is  held  by  him  as  a  personal  chattel.  Thus  it  is  not  so 
much  the  character  of  the  structure  as  the  circumstances  under 
which  it  was  erected,  that  will  determine  whether  it  passes  vitb 
the  realty,  or  is  to  be  treated  as  personal  property.  In  the  notes 
to  the  cases  of  Prince  v.  Ccae^  and  Rerieh  v.  JKem,  2  Amer.  L. 
C  747,  it  is  correctly  said  the  American  courts  **  have  repeatedly 
held  that  a  house  or  other  building  will  not  be  merged  in  the  land 
on  which  it  stands  in  consequence  of  the  solidity  of  its  structure, 
or  the  connection  between  it  and  its  foundations ;  if  the  agreement 
of  the  parties,  and  the  purposes  of  justice  require,  that  the  title 
to  both  should  be  kept  separate,  and  that  the  owner  of  the  house 
should  have  the  right  to  entw  for  the  purpose  of  using  it  as  his 
own,  or  removing  it."  In  the  case  of  Dame  v.  Dame^  38  N.  H. 
429,  this  doctrine  was  applied  to  a  house  erected  upon  the  land  of 
another,  and  it  was  held  to  be  but  a  personal  chattel.  It  is  also 
established  by  Cfmiiss  v.  Hoyty  19  Conn.  Rep.  154 ;  Welb  v.  JBa«- 
niater^  4  Mass.  514 ;  Barnes  v.  BameSj  6  Verm.  388 ;  Pemberttm 
V.  King^  2  Devereux  876,  and  being  personalty,  it  is  governed  by 
the  same  rules  as  any  other  personal  property  left  by  the  consent 
of  the  owner  of  other  land  upon  his  premises :  Smith  v.  Sensofh 
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1  Hill  176.  We  consider  the  property  in  dispute  in  this  case,  as 
coming  within  both  of  these  exceptions.  The  railway  of  which 
it  formed  an  important  and  necessary  part,  cannot  rationally  be 
supposed  to  have  been  designed  for  any  other  purpose  than  that 
of  trade  connected  with  the  ordinary  business  and  pursuits  of  a 
railway  company.  It  certainly  was  not  accessory  to  the  enjoy- 
ment of  the  freehold,  or  in  any  manner  necessary  and  convenient 
for  the  occupation  of  the  land  by  the  party  entitled  to  the  inherit- 
ance. Had  it  been  Toluntarily  abandoned,  it  is  not  pretended 
that  it  would,  or  could  have  been  used  by  the  appellee  as  a  rail- 
way. The  conclusion  cannot  be  avoided,  that  it  was  built  by  the 
appellant  with  a  view  and  for  the  purpose  of  facilitating  and 
increasing  the  business  and  trade  in  which  the  corporators,  under 
their  corporate  powers,  had  embarked  as  carriers.  A  railway  is 
certainly  quite  as  essential  to  the  trade  and  business  of  a  railway 
company  as  a  steam-engine  and  the  house  which  may  cover  it,  or 
any  other  fixture  can  be  to  the  miller  or  the  miner.  We  do  not 
mean  to  be  understood  as  denying  the  doctrine  laid  down  In  The 
Farmers*  Loan  and  Tnist  Co.  v.  Hendrieksony  25  Barb.  484,  and 
cited  with  approval  in  18  Md.  193,  that  the  road-bed  of  a  railway, 
the  rails  fastened  to  it,  and  the  buildings  at  the  depots  are  real 
property;  primd facte  a  house,  with  its  foundation  planted  in  the 
soil,  is  real  property ;  yet  when  it  is  accessory  to  trade  and  in  law 
a  trade  fixture,  we  find  all  the  authorities  regard  it  as  personal 
property.  The  same  doctrine  is  applicable  to  the  railway  in  ques- 
tion. As  a  general  rule,  it  would  be  regarded  as  real  property, 
but  under  the  circumstances  of  this  case,  coming  as  it  does  within 
the  definition  of  a  trade  fixture,  it  becomes  personalty,  liable  to 
the  same  rules  of  law  that  govern  any  other  personal  property. 

All  the  surrounding  circumstances  show  that  at  the  time  this 
railway  was  laid  upon  the  land  of  the  appellee,  it  was  not  intended 
that  it  should  be  merged  in  the  freehold.  It  was  built  at  the  sole 
cost  of  the  appellant,  with  its  money  and  labor,  under  the  reason- 
able belief  that  it  had  a  free  right  of  way,  and  under  the  license 
and  by  the  permission  of  the  owner  of  the  soil.  It  is  true  this 
license  was  not  of  such  a  character  as  made  it  irrevocable,  or  gave 
the  appellant  any  sufficient  standing  in  a  court  of  equity,  to  obtain 
a  decree  for  a  specific  performance,  yet  it  was  a  license  justifying 
an  entry,  and  whatever  was  done  under  it,  before  its  revocation, 
is  to  be  regarded  as  legal,  and  not  as  the  act  of  a  trespasser.    The 
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road  thus  laid  must  have  been  intended  by  both  parties  for  the 
exclusive  use  of  the  railway  company,  and  that  use  could  not  have 
been  fully  enjoyed  without  the  right  to  hold  and  control  it.  The 
appellant  could  not  otherwise  have  directed  its  management,  and 
taken  up  and  replaced  such  rails  or  other  materials  as  were 
necessary  in  its  judgment  for  the  repairs  and  proper  condition  of 
the  road. 

The  strict  rule,  which  has  been  applied  to  tenants  requiring 
them  to  remove  fixtures  which  they  hold  as  personal  property, 
during  the  term,  even  if  it  was  adopted  by  this  court,  does  not 
apply  to  the  present  case.  The  ground  upon  which  a  tenant's 
right  to  remove  his  fixtures  has  been  limited  during  the  continn- 
ance  of  his  term,  rests  upon  the  doctrine  that  if  he  neglected  to 
avail  himself  of  his  right  within  this  period,  the  law  presumed 
that  he  voluntarily  relinquished  his  claim  in  favor  of  the  landlord. 
This  presumption  cannot  arise  where  the  term,  being  uncertain  in 
its  continuance,  may  be  terminated  suddenly,  and  without  previous 
notice.  To  apply  it  to  a  party  in  possession  under  a  license  revo- 
cable at  pleasure,  would  be  manifestly  unjust  and  without  reason. 
It  would  be  allowing  a  party,  without  any  fault  of  his  own,  or  any 
opportunity  of  removal,  to  be  deprived  of  his  property  at  the 
mere  will  and  caprice  of  another. 

If  the  property  replevied  did  not  belong  to  the  appellee  at  the 
time  the  license  to  the  appellant  to  be  upon  its  land  was  revoked, 
it  is  not  perceived  how  the  subsequent  suits  between  them  conld 
have  changed  the  title  to  it.  This  property  was  not  the  subject 
of  those  suits.  They  had  reference  to  the  land  only  upon  which 
it  was,  and  determined  no  question  of  its  ownership,  inasmuch  as 
it  does  not  pass  with  the  realty  from  the  single  circumstance  of 
having  been  affixed  to  the  soil. 

Upon  a  careful  review  of  the  law  and  facts  in  this  case,  we  can- 
not agree  with  the  court  below.  We  think  the  property  in  ques- 
tion belonged  to  the  appellant,  and  the  judgment  below  should  be 
reversed. 

Judgment  reversed,  and  judgment  for  the  appellant  for 
the  property  replevied,  and  one  cent  damages  and 
costs. 

The  foregoing  decinon  affords  another  compensation  for  their  own  errors.  The 
instance  of  the  ingenious  but  rather  dis-  trae  and  manly  coarse,  unqaestionaUr, 
ingenaons  derices  of  ooiuts,  in  making    would  hare  been  to  hold  the  Ucense  to 
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nse  the  land  for  railway  purposes,  after  foundation,  or  ground  to  stand  upon. 
it  had  been  executed  by  laying  a  track,  And  the  same  rule  has  been  extended 
as  irrerocable,  on  the  same  grounds  to  a  license  executed  on  the  land  of  a 
that  oral  contracts  for  the  sale  of  land  third  party,  which  wa^  held  irrevocable : 
have  been  enforced  in  courts  of  equity.  Curtis  v.  Noonan,  10  XUen  406.  The 
But  there  has  been  a  great  deal  of  in-  distinction  is  here  made  between  ac- 
genioos  refinement  to  escape  from  any  quiring  and  abandoning  an  easement  in 
such  sensible  and  natural  course.  And  land ;  that  the  one  cannot  be  done  by  oral 
the  latest  one  is,  that  while  any  one  who  license,  but  the  other  may  be.  But  the 
stands  by  and  allows  another  to  build  distinction  is  rather  thin  and  shadowy. 
upon  hit  own  land,  to  the  obstruction  of  An  existing  easement  in  land  can  only 
any  incorporeal  right  of  the  person  thus  be  regarded  as  an  interest  in  the  realty, 
acquiescing,  he  will  be  precluded  from  and  of  equal  importance  only  with  one 
thereafter  interposing  any  obstacle  to  of  equal  extent  to  be  thereafter  created, 
the  nse  and  continuance  of  such  ob-  The  former  cannot  be  abandoned  by  the 
struction  ;  that  no  such  consequence  fol-  owner  without  passing  to  some  other,  not 
lows  even  an  express  license  to  build  on  perhaps  as  a  distinct  easement,  but  as  an 
the  land  of  another  by  the  owner :  Dyer  interest  in  the  land.  The  absolute  owner 
V.  Sanford^  9  Met.  395,  and  cases  cited,  of  land  is  no  more  affected  in  his  title 
We  know  there  is  a  great  deal  of  by  the  creation  of  an  easement  in  the 
learning  expended  to  show  the  distinc-  land,  than  he  is  by  the  destruction  of  the 
tion  between  allowing  such  license  to  same  easement  thereafter ;  so  that  it 
operate  upon  corporeal  and  incorporeal  is  allowing  ourselves  to  be  cheated  by  a 
interests  in  land,  and  how  the  one  is  very  thin  disguise  to  affect  to  believe, 
more  in  conflict  with  the  Statute  of  that  the  creation  of  an  easement  in  land 
Frauds  than  the  other.  But  the  truth  is,  by  parol,  is  any  more  in  conflict  with 
that  both  are  in  direct  conflict  with  that  the  Statute  of  Frauds  than  its  abandon- 
statute,  and  so  is  a  decree  of  specific  ment. 

performance  on  the  ground  of  part-per-  And  the  calling  a  railway  a  temporary 

formance.     But  if  fraud  will  justify  a  fbcture  for  the  purposes  of  trade,  is  bet- 

court  of  equity  in  denying  the  perpe-  ter  than  no  redress  in  so  palpable  a 

trator  the  shield  of  an  express  statute  in  wrong  as  the  present  case  presents  ;  but, 

one  case,  it  certainly  will  in  all  cases,  after  all,  it  is  curing  one  blunder  by 

And  the  refusal  to  extend  it  to  all  analo-  another  scarcely  less  flagrant.     But  we 

gons  cases,  as  is  done  in  making  this  admit  it  is  better  than  no  remedy.    We 

distinction    between    licenses  executed  would  go  back  and  flnd  where  the  train 

opon  the  land  of  the  licensor  and  that  flrst  left  the  track,  and  there  apply  the 

of  the  licensee,  is  without  any   just  cure.                                      I.  F.  R. 
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Supreme  Court  of  Iowa. 

IIAWLEY  0.  HUNT. 

State  insolvent  laws  have  no  extra-territorial  operation  :  and  a  creditor  cannot 
be  compelled  by  a  state  of  which  he  is  not  a  citizen  or  resident  to  become  a  party 
to  insolvent  proceedings  therein ;  and  snch  proceedings  cannot  discharge  a  debt 
due  to  a  non-resident  creditor,  unless  he  volnntarily  submits  to  the  jorisdictioa  bj 
becoming  a  party  to  the  proceedings,  or  claiming  a  dividend  thereunder. 

A  non-resident  and  non -assenting  creditor  is  not  bound  by  a  debtor's  discbarge 
under  state  insolvent  laws,  no  matter  where  the  debt  originated,  or  is  made  pay- 
able :  citizenship  of  the  parties  governs,  and  not  the  place  where  the  contract  was 
made  or  whei-e  it  is  to  be  performed. 

This  rule  applies  to  a  case  where  a  non-resident  creditor  has  recovered  judgmeot 
against  his  debtor  in  the  state  where  the  latter  resides  ;  and  also  to  the  case  vhere 
the  judgment  has  been  assigned  to  a  non-resident  creditor  and  notice  given  to  the 
debtor,  before  the  latter  commenced  proceedings  to  obtain  his  discharge. 

The  history  of  the  Federal  and  state  adjudications  on  the  subject  of  the  effect 
of  discharges  under  state  insolvent  laws,  examined  by  Dillon,  C.  J. 

Appeal  from  Jackson  District  Court. 

The  plaintiff  sued  on  two  judgments  rendered  against  the  de- 
fendant in  New  York.  The  defence  relied  on  was  a  discharge  of 
the  defendant  under  the  insolvent  law  of  that  state. 

In  1854,  two  judgments  were  rendered  against  the  defendant 
in  the  Supreme  Court  of  New  York.  The  defendant  was  at  that 
time  a  resident  and  citizen  of  that  state.  Those  judgments  (as 
would  appear  from  copies  of  the  complaints),  were  rendered  upon 
promissory  notes  executed  by  the  defendant  respectively  to  one 
Pierce  (who  assigned  the  note  to  one  Bulsion),  and  to  one  Thomas. 
Where  the  notes  were  executed  did  not  otherwise  appear  than  by 
averment  in  the  complaints  in  the  actions  in  New  York,  that  one 
of  the  notes  was  executed  at  "Denmark,"  and  the  other  at 
"  Gouverneur,"  but  in  what  state  was  not  alleged.  Of  what  state 
Rulsion  and  Thomas,  who  recovered  the  judgments  in  New  York 
against  the  defendant,  were  citizens,  did  not  appear. 

In  1856,  the  defendant  removed  from  New  York  and  became  a 
resident  of  lowa^  and  was  a  resident  of  Iowa  at  the  time  of  the 
commencement  of  the  present  action,  and  at  the  time  the  judg- 
ment therein  was  rendered  in  his  favor,  from  which  the  plaintiff 
prosecutes  the  present  appeal.  In  1860,  one  of  the  judgments 
obtained  in  New  York  against  the  defendant  was  assigned  by  the 
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judgment-plaintiff  to  Hawley,  the  plaintiff  in  the  present  action, 
then  and  now  a  resident  and  citizen  of  Iowa. 

In  1861,  the  other  judgment  was  likewise  assigned  to  Hawley. 

In  1862,  Hawley  commenced  the  present  action  on  the  above- 
mentioned  judgments  againsf  the  defendant  in  the  District  Court 
of  Jackson  county,  Iowa  (defendant  being  a  resident  of  that 
county),  and  obtained  personal  service  of  process  upon  him.  De- 
fendant appeared,  and  in  March  1862,  filed  an  answer,  admitting 
the  rendition  of  judgment  against  him  in  New  York  as  alleged, 
and  pleaded  payment,  &c.  The  cause  was  continued  from  time  to 
time,  until,  in  March  1865,  an  amended  answer  was  filed,  in  which 
the  defendant  alleged  that  "  on  the  3d  day  of  August  1863,  he 
was  duly  discharged  from  all  his  debts  under  the  statute  of  the 
state  of  New  York,  providing  for  the  discharge  of  insolvents." 
A  copy  of  the  discharge  was  annexed  to  the  answer.  The  cer- 
tificate of  discharge  was  dated  on  the  3d  day  of  August  1863, 
and  the  officer,  after  reciting  the  proceedings,  declares  that  "  he 
does  hereby  discharge  the  said  insolvent  from  all  his  debts  and 
from  imprisonment,  pursuant  to  the  provisions  of  the  statute." 

The  foregoing  facts  were  uncontroverted.  On  the  trial  the 
plaintiff  maintained  that  the  defendant  was  not  a  resident  of  New 
York  at  the  time  he  applied  for  and  obtained  a  discharge  under 
the  insolvent  law  of  that  state.  This  the  defendant  denied,  and 
on  this  issue  both  parties  introduced  evidence. 

A  jury  was  waived  and  the  cause  tried  by  the  court,  which  gave 
judgment  for  the  defendant.     The  plaintiff  appealed. 

C,  M,  Dtmhar,  for  appellant. 

W.  JS.  Leffingwell,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dillon,  C.  J. — Respecting  the  validity  of  discharges  under 
state  insolvent  laws,  where  the  creditor  is  a  non-resident  of  the 
state  granting  the  discharge,  there  has  been  much  discussion, 
much  conflict  of  view,  and,  until  quite  recently,  on  some  points 
much  doubt. 

But  in  vieW  of  the  authoritative  adjudications  of  the  Supreme 
Court  of  the  United  States,  presently  to  be  referred  to,  and  of 
the  leading  decisions  of  the  state  courts,  cited  below,  the  law,  so 
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far  as  relates  to  the  present  case,  may  be  stated  in  a  single 
sentence. 

The  settled  doctrine  now  is,  that  a  debt  attends  the  person  of 
the  creditor,  no  matter  in  what  state  the  debt  originated  or  is 
made  payable ;  that  a  creditor  cannot  be  compelled  by  a  state  of 
which  he  is  not  a  citizen  or  resident,  to  become  a  party  to  insolvent 
proceedings  therein ;  that  such  proceedings  are  judicial  in  their 
nature,  so  that  jurisdiction  over  the  person  of  the  creditor  is 
essential ;  that  notice  is  requisite  to  jurisdiction  in  such  cases, 
and  can  no  more  be  giren  in  insolvent  proceedings  than  in  per- 
sonal actions  where  the  party  to  be  notified  resides  out  of  |he 
state,  and  hence  a  discharge  under  a  state  insolvent  law  will  not 
and  cannot  discharge  a  debt  due  to  a  citizen  of  another  state, 
unless  the  latter  appears  and  voluntarily  submits  to  the  jurisdic- 
tion of  the  court  by  becoming  a  party  to  the  proceeding,  or  claim- 
ing a  dividend  thereunder. 

As  direct  authority  for  this  statement  of  the  law,  we  refer  to  the 
following  decisions  of  the  Supreme  Court  of  the  United  States : 
Baldwin  r:  Hale,  1  Wallace  223,  1863  ;  s.  c.  3  Am.  Law  Beg. 
(N.  S.)  462,  and  note  by  Judge  Redfield  ;  Ogden  v.  Saundm, 
12  Wheat.  213 ;  JSoyfe  v.  ZachaHe,  6  Pet.  348 ;  Cook  v.  Moffat, 
6  How.  310 ;  Suydam  et  ah  v.  Broadnax,  14  Pet.  75. 

See  also  the  following  cases  and  authorities :  Donnelly  v.  Cw- 
hett,  7  N.  Y.  (3  Sold.)  500 ;  Felch  v.  Bughee,  48  Maine  9 ;  s.  c.  9 
Am.  Law  Reg.  (0.  S.)  104 ;  BeerB  v.  Rhea^  5  Texas  349 ;  Poe  v. 
Diicky  5  Md.  1 ;  Anderson  v.  Wheeler,  25  Conn.  603 ;  Crow  v. 
Coons,  27  Mo.  512 ;  Pugh  v.  Bussel,  2  Blackf.  394 ;  Beer  v. 
Hooper,  32  Miss.  246 ;  Woodhull  v.  Wagner,  Baldw.  C.  C.  Rep. 
300 ;  Byrd  v.  Badger,  1  McAll.  263 ;  Springer  v.  Foster,  2 
Story  387;  2  Story  Const.,  §  1390;  Confl.  Laws,  §  341;  2 
Kent  Com.  (9  ed.)  503 ;  Kelly  v.  Drury,  9  Allen  27,  1864. 

I  have  said  that  the  settled  law  now  is,  that  a  non-resident  and 
non-assenting  creditor  is  not  bound  by  the  debtor's  discharge 
under  state  insolvent  laws,  no  matter  where  the  debt  originated 
or  is  made  payable.  In  other  words,  the  citizenship  of  the  parties 
governs,  and  not  the  place  where  the  contract  was  made,  or  where 
it  is  to  be  performed. 

It  is  perhaps  desirable  to  trace  briefly  the  line  of  decision  lead- 
ing to  and  establishing  the  doctrine  as  above  stated. 
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Respecting  state  insolvent  laws  the  controlling  constitutional 
provision  is,  that  ^'  no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts." 

"Any  law,"  to  use  the  language  of  Mr.  Webster,  in  his  argu- 
ment in  Ogden  v.  Saunders^  6  Webs.  Works  26,  impairs  the  obli- 
gation of  a  contract  which  discharges  the  obligation  without  fulfill- 
ing  %t. 

In  Sturgis  v.  Crowninshield^  4  Wheat.  122,  the  Supreme  Court 
of  the  United  States  held  such  laws  to  be  invalid  as  to  pre-existing 
contracts.  Subsequently  the  great  case  of  Ogden  v.  Saundersy 
12  Wheat.  213,  came  before  the  court.  Respecting  just  what 
that  case  decided  there  has  been  much  difference  of  opinion ;  but 
these  differences  have  been  set  at  rest  by  the  later  decision  in 
Baldwin  v.  Hale^  before  cited. 

In  Ogden  v.  Saunders^  one  point  ruled  or  declared  was,  that  a 
state  insolvent  law  or  bankrupt  law  was  not  a  law  impairing  the 
obligation  of  contracts  as  respects  debts  contracted  after  the 
enactment  of  such  law.  This  was  upon  the  ground,  largely  if 
not  wholly,  that  every  contract  made  in  a  state  must  be  taken  to 
have  relation  to  the  existing  law  of  the  state  which  becomes,  so 
to  speak,  a  part  of  it,  attached  to  it  and  attendant  upon  it ;  and 
since  the  insolvent  law  declares  a  right  on  the  part  of  the  debtor 
to  be  discharged  from  contracts  thereafter  made  on  certain  terms, 
whoever  becomes  interested  in  such  contracts  takes  them  subject 
to  this  right,  and  the  exercise  of  such  right  cannot  be  said  to  im- 
pair the  obligation  of  the  contract.  It  was  this  point  in  the  case 
which  has  been  the  cause  of  much  controversy  in  the  state  courts. 
In  his  argument  Mr.  Webster  combated  with  great  force  the 
proposition  "  that  the  law  itself  was  part  of  the  contract,  and 
•therefore  cannot  impair  it :''  6  vol.  Webs.  Works,  29. 

At  present  we  have  no  occasion  to  enter  upon  a  discussion  of 
this  vexed  proposition — the  Supreme  Court  asserted  that  a  state 
bankrupt  law  was  not  invalid  as  respects  subsequent  contracts. 
And  the  point  ruled  in  Ogden  v.  Saunders^  was  that  a  state  insol- 
vent law  cannot  affect  the  rights  of  creditors  who  are  citizens  of 
other  states. 

The  second  opinion  of  Mr.  Justice  Johnson  (12  Wheat.  258), 
says  Judge  Curtis  (Digest,  p.  114,  §  4),  was  concurred  in  on  the 
general  question  and  settled  the  law  involved  therein.     (On  this 
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point  see  also,  Boyle  v.  Zachariey  6  Pet.  348,  643 ;  Cook  v.  Moffat^ 
5  How.  310 ;  Baldwin  v.  Hale^  supra^  per  Clifford,  J.) 

The  principle  of  the  decision  in  Ogden  v.  Saunder^^  as  stated 
by  Mr.  Justice  Johnson,  is,  ^'  that  as  between  citizens  of  the  same 
state,  a  discharge  of  a  bankrupt  by  the  laws  of  that  state  is  valid 
as  it  affects  posterior  contracts ;  ob  agahut  eUizens  of  other  9tate$y 
it  18  invalid  as  to  all  contracts.*' 

In  Cook  V.  Moffatty  5  How.  309,  the  leading  case  of  Ogden  v. 
Saunders  was  reviewed,  the  soundness  of  many  of  the  reasons 
assigned  in  former  opinions  questioned,  but  the  court  held,  among 
other  points,  that  ^'  a  certificate  of  discharge  under  an  insolvent 
law  will  not  bar  an  action  brought  by  a  citizen  of  another  state 
on  a  contract  made  with  him;"  that  state  insolvent  laws  "can 
have  no  effect  on  contracts  made  before  their  enactment,  or  heyoni 
their  territory,'*  This  language,  it  will  be  seen,  is  not  free  from 
uncertainty,  and  does  not  necessarily  exclude  the  notion  if  a  con- 
tract is  made  originally  between  citizens  of  a  state  and  is  to  be 
performed  there^  and  a  non-resident  subsequently  becomes  inte- 
rested in  or  the  owner  of  such  contract  (for  example,  a  bill  of 
exchange),  he  shall  not  be  bound  by  a  discharge  granted  in  pur- 
suance of  a  state  law  in  existence  at  the  time  when  the  contract 
was  made.  The  Supreme  Court  of  Massachusetts,  admitting  its 
duty  to  follow  what  was  decided  on  this  subject  by  the  Supreme 
Court  of  the  United  States,  held  that  even  as  between  citizens  of 
different  states,  a  state  insolvent  discharge  was  effectual  m  case» 
where  it  appears  by  the  terms  of  the  contract  that  it  was  made  and 
to  be  performed  in  the  state  granting  the  discharge.  This  was  in 
Scribner  v.  Fisher^  2  Gray  43,  Mr.  Justice  Metcalf  dissenting. 
This  decision  was  followed  in  other  cases  in  that  state  which, 
without  reargument,  were  rested  upon  it. 

In  Demeritt  v.  JExchange  Banky  10  Law  Rep.  606  (March  1858), 
Mr.  Justice  Curtis,  then  of  the  Supreme  Court  of  the  United 
States,  in  express  terms  denied  the  correctness  of  Scribner  v. 
Fisher,  stating  that  it  was  in  conflict  with'  Ogden  v.  Saundet^s  and 
Boyle  V.  Zacharie,  "It  is  urged,"  says  Judge  Curtis,  "that 
where  the  contract  is  to  be  performed  in  the  state  it  is  not  within 
Ogden  v.  Saunders.  It  has  been  so  held  in  Scribner  v.  Fisher^  2 
Gray  43.  But  I  cannot  concur  in  that  opinion.  I  consider  the 
settled  rule  to  be  that  a  state  law  cannot  discharge  or  suspend  the 
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obligation  of  a  contract,  though  made  and  to  be  performed  within 
the  state,  where  it  is  a  contract  with  a  citizen  of  another  state." 

In  DormeUy  v.  Corhett,  7  N.  Y.  (8  Seld.)  500,  1852,  the  Court 
of  Appeals  of  New  York ;  in  Fetch  v.  Bugbee,  48  Me.  9,  s.  c,  9 
Am.  Law  Reg.  (0.  S.)  104,  1860,  the  Supreme  Judicial  Court  of 
Maine;  in  Anderson  v.  Wheeler^  25  Conn.  607,  the  Supreme 
Court  of  Connecticut,  and  in  Doe  v.  Pucky  5  Md.  1,  the  Supreme 
Court  of  Maryland,  and  there  are  other  similar  decisions,  decided 
that  the  distinction  taken  in  Scrihner  v.  Fisher  waa  unsound,  and 
that  state  insolvent  laws  had  no  extra-territorial  effect  so  as  to 
operate  upon  the  rights  of  citizens  of  other  states. 

But  in  Baldwin  v.  ffale,  before  cited,  the  Supreme  Court  of 
the  United  States,  in  1868,  in  terms  and  by  name  declared  Scrilh 
tier  V.  Fisher  to  be  in  conflict  with  the  settled  rule  of  that  court. 
Mr.  Justice  Clifford,  after  reviewing  the  prior  decisions  and 
stating  the  points  ruled,  says :  "  But  a  majority  of  the  court  held 
in  Scribner  v,  Fisher  that  if  the  contract  was  to  be  performed  in 
the  state  where  the  discharge  was  obtained,  it  was  a  good  defence 
to  an  action  on  the  contract,  although  the  plaintiff  was  a  citizen 
of  another  state  and  had  not  in  any  manner  become  a  party  to  the 
proceedings.  Irrespective  of  authority  it  would  be  difficult,  if  not 
impossible,  to  sanction  that  doctrine.  Insolvent  systems  of  every 
kind  partake  of  the  character  of  a  judicial  investigation.  Parties 
whose  rights  are  to  be  affected  are  entitled  to  be  heard,  and  in 
order  to  be  heard  they  must  first  be  notified.  Common  justice 
required  that  no  man  shall  be  condemned  without  notice  and  an 
opportunity  to  make  his  defence.  Courts  of  one  state  have  no 
power  to  require  citizens  of  other  states  to  become  parties  to 
insolvent  proceedings.  *  *  *  Insolvent  laws  of  one  state  cannot 
discharge  the  contracts  of  citizens  of  other  states,  because  they 
have  no  extra-territorial  operation,  and  consequently  the  tribunal 
sitting  under  them,  unless  in  cases  where  a  citizen  of  such  other 
state  voluntatily  becomes  a  party  to  the  proceeding,  has  no  juris- 
diction in  the  case.  Legal  notice  cannot  be  given,  and  conse- 
quently there  can  be  no  obligation  to  appear,  and,  of  course,  there 
Can  be  no  legal  default." 

Independent  of  its  authoritative  force,  this  decision  and  the 
grounds  upon  which  it  is  placed,  command  unqualified  approval. 
Certain  it  is,  that  it  is  the  final  and  settled  doctrine  of  the  Supreme 
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Court  of  the  United  States,  with  respect  to  a  question  of  which 
that  tribunal  is  the  ultimate  arbiter. 

Subsequently,  the  Supreme  Court  of  Massachusetts,  in  Kelli/ 
V.  Drurt/j  9  Allen  27,  following  the  decision  in  Baldwin  v.  5afe, 
itself  overruled  Scribner  v.  Fieher. 

The  Supreme  Court  of  the  United  States  having  thus  settled 
that  a  citizen  of  another  state  cannot  be  affected  by  an  insolvent 
discharge  in  the  state  in  which  the  debtor  resides,  even  though 
the  contract  was  made  and  on  its  face  is  to  be  performed  therein, 
that  principle  settles  this  case,  and  shows  that  the  judgment  of 
the  District  Court  was  erroneous  on  the  undisputed  facts  beftre  it. 

Those  facts  were  that  the  judgments  sued  on  were  rendered 
against  the  defendant  in  New  York ;  that  he  afterwards  removed 
to  and  became  a  citizen  of  Iowa ;  that  both  plaintiff  and  defend- 
ant were  citizens  of  this  state  at  the  time  when  the  judgments 
w^re  assigned  to  the  plaintiff,  at  the  time  the  latter  brought  suit, 
and  at  the  time  the  judgment  was  rendered  which  is  now  appealed 
from. 

The  discharge  was  no  bar  to  the  plaintiff's  action,  even  though 
it  be  admitted  that  the  defendant  concluded  to  remain  in  New 
York,  and  in  good  faith  applied  for  this  discharge  as  a  citizen  of 
that  state. 

« 

The  assignment  of  the  judgments  to  the  plaintiff  made  him  the 
owner  of  them  and  of  the  debts  of  which  they  were  the  record 
evidence.  He  was  as  much  the  owner  as  if  they  had  been  reco- 
vered in  his  name.  Our  statute  recognises  the  plaintiff  as  the 
owner,  and  allows  him  to  sue  thereon  in  his  own  name.  The  de- 
fendant had  notice  of  the  assignment.  He  owed  the  debt^  and 
owed  it  to  the  plaintiff.  He  could  not  afterwards  pay  to  the 
assignor,  or  to  any  person  but  the  plaintiff. 

Both  parties  being  citizens  of  lowa^  and  the  plaintiff  having 
actually  brought  suit  in  Iowa  to  collect  his  debt,  the  plaintiff, 
though  suing  upon  a  New  York  judgment,  was  an  !(owa  creditor, 
and  the  defendant  would  have  no  more  right,  as  against  the  plain- 
tiff, subsequently  and  pending  the  action,  to  remove  to  New  York, 
acquire  a  discharge  which  should  be  valid  as  against  the  plaintiff's 
action  in  Iowa,  than  if  the  defendant  had  never  previously  resided 
in  New  York,  or  had  while  residing  there  made  the  contract  with 
the  plaintiff  at  the  time  a  resident  of  Iowa. 

I  need  not  stop  to  point  out  the  injustice  and  unreasonableness 
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of  holding  that  a  debtor,  pending  an  action  against  him,  may 
change  his  residence,  obtain  an  ex  parte  discharge,  resume  his 
residence  in  the  state  in  which  his  creditor  resides,  and  then  be 
allowed  to  plead  such  discharge  as  an  effectual  bar  to  the  plain- 
tiff's action. 

The  court  of  no  state  could,  in  justice  to  its  citizens,  ever  give 
its  sanction  to  such  a  doctrine,  unless  it  conceived  that  it  was  so 
bound  down  by  authority  that  it  could  not  unloose  itself  from  its 

grasp. 

The  court  below  undoubtedly  proceeded  upon  the  idea  of  the 
Supreme  Court  in  Massachusetts  in  Scribner  v.  Fisher,  and  counsel 
undoubtedly  did  not  call  its  attention  to  the  case  of  Baldwin  v. 
Hale,  since  it  is  not  referred  to  in  their  briefs  in  this  court. 

It  was  suggested  on  the  argument  that  the  court  of  New  York 
would  have  control  over  judgments  rendered  in  that  state,  and  that 
the  case  was  or  might  be  different  from  what  it  would  if  the  con- 
tracts on  which  the  judgments  were  rendered  had  been  transferred 
to  the  plaintiff,  a  resident  of  Iowa,  and  had  never  been  reduced 
to  judgment  in  New  York. 

The  decisions  in  this  court  {Burtis  v.  Cook  ^  Sargeant,  16  Iowa 
194)  treat  a  judgment  rendered  as  a  chose  in  action.  It  is  a  debt, 
or  the  record  evidence  of  a  debt.  The  plaintiff,  as  the  assignee, 
has  the  same  rights  as  if  he  had,  while  a  citizen  of  Iowa,  reco- 
vered judgment  in  his  own  name  in  New  York.  In  that  case  it  is 
plain  that  it  could  not  be  discharged  against  his  assent,  by  a  state 
insolvent  proceeding.  This  suggestion  comes  right  back  to  the 
point  before  discussed  and  which  has  been  finally  set  at  rest  by 
Baldwin  v.  Hale,  viz.,  that  if  the  creditor  is  a  non-resident  of  the 
state  a  discharge  under  a  state  law  cannot  affect  him  unless  he 
voluntarily  becomes  a  party  to  the  proceeding,  and  this  is  the 
case  irrespective  of  where  the  contract  was  entered  into  or  was  to 
be  performed. 

Place  of  making  or  place  of  performance  is  utterly  immaterial 
in  all  cases  where  the  creditor  is  not  a  citizen  of  the  state  granting 
the  discharge.  Citizenship  of  the  parties,  and  not  the  place  of 
the  making  or  the  place  fixed  for  the  performance  of  the  contract, 
is  the  controlling  element. 

As  the  plaintiff  was  undoubtedly  a  citizen  of  Iowa  at  the  time 
the  defendant  obtained  his  discharge  in  New  York,  it  is  not  neces- 
sary to  decide  the  question,  so  warmly  debated  by  counsel,  whether 
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the  defendant  did  in  fact  acquire  a  residence  in  New  York  at  the 
time  he  applied  for  relief  under  its  insolvent  laws.  To  my  mind 
this  is  doubtful,  but  as  the  evidence  is  conflicting  and  by  no  means 
decisive,  we  ought  not  on  this  ground  to  disturb  the  judgment  of 
his  Honor  below.  This  has  made  it  necessary  to  dispose  of  the 
case  on  the  assumption  that  the  defendant  was  not  a  citizen  of 
Iowa,  but  was  a  citizen  of  New  York  when  he  applied  for  his 
discharge. 

Judgment  reversed. 


Supreme  Judicial  Court  of  Maine, 

ELBRIDGE  W.  ROBINSON  v.  WARREN  WEEKS. 

The  contracts  of  infants  are  : —  * 

(1).  Binding — when  for  necessaries  at  fair  rates  ; 

(2).  Void — when  manifestly  and  necessarily  prejudicial ;  and 

(S).  Voidable,  at  the  infants'  election,  either  daring  minority  or  within  trea- 
sonable time  after  attaining  majority  :  including  all  executory  agreements  not  for 
necessaries,  and  all  executed  contracts  of  this  sort  wherein  the  other  party  can  be 
placed  substantially  in  statu  quo. 

Mere  receipts  for  money  paid  for  stock  in  a  petroleam  oompany,  being  for  no 
appreciable  value,  need  not  be  returned  by  a  rescinding  infant  before  the  commence- 
ment of  his  action  for  the  recovery  of  money  thus  paid. 

Assumpsit  for  money  paid  for  stock  in  an  oil  company. 

The  plaintiff  was  born  October  31st  1845.  On  March  3d,  and 
April  18th  1866,  the  plaintiff  paid  the  defendant  $200,  and  re- 
ceived therefor  only  two  receipts,  one  signed  by  the  defendant  and 
the  other  by  the  defendant's  agent,  of  the  following  tenor:  "Re- 
ceived of  E.  W.  Robinson,  one  hundred  dollars  for  one-half  of 
his  share  in  the  Mt.  Vernon  Land  and  Petroleum  Co/'  On 
November  12th  1866,  the  plaintiff  repudiated  the  contract, 
demanded  of  the  defendant  the  money  paid,  and  offered  to  assign 
to  him  all  interest  he  might  have  in  the  company ;  but  did  not 
offer  to  return  the  receipts. 

KemptoUy  for  the  plaintiff. 

S.  Belcher  J  for  the  defendant. 

Barrows,  J. — If  the  receipts  which  the  defendant  and  his^ 


ROBINSON  V.  WEEKS.  555 

agent  gave  for  the  money  which  the  plaintiff  seeks  to  recover  in 
this  action,  coald  be  considered  as  certificates  of  petroleum  stock, 
the  action  could  not  be  maintained ;  for  assuredly,  if  an  infant 
has  received  anything  which  may  have  an  intrinsic  or  a  market 
value,  by  virtue  of  the  contract  which  he  claims  to  rescind,  he 
most  return  it,  if  it  is  in  existence  and  within  his  control  after  he 
becomes  of  age,  before  he  can  be  permitted  to  reclaim  the  money 
paid  for  it.  It  is  unnecessary,  in  this  case,  to  define  more  care- 
fully or  precisely  the  limitations  of  this  obligation  on  the  part  of 
a  rescinding  minor  to  return  what  he  has  received  under  the  con- 
tract, or  to  consider  further  the  effect  of  failure  or  inability  to 
return  anything  which  has  such  a  value ;  for  the  plaintiff  was  of 
age  and  had  the  receipts  in  his  possession  when  he  claimed  to 
rescind,  but  did  not  offer  to  return  them. 

But  these  receipts  were  of  no  appreciable  value  to  any  one 
except  to  the  plaintiff  as  evidence  of  the  fact  iiiat  he  had  paid  his 
money  for  the  defendant's  promise  of  a  share  in  the  Mt.  Vernon 
Land  and  Petroleum  Company.  He  never  received  any  certifi- 
cate of  stock.  The  receipts  gave  him  no  legal  interest  in  the 
company  property  if  there  was  any.  At  most  they  gave  him  only 
a  right  to  call  upon  the  defendant  for  a  share  of  the  stock ;  and 
that  right  he  renounced  in  writing  as  soon  as  he  became  of  age, 
coupling  with  his  renunciation  an  offer  to  assign  over  to  defendant 
any  interest  which  he  might  have  in  the  company.  The  return 
of  the  scraps  of  paper  on  which  the  receipts  were  written  was, 
under  such  circumstances,  unnecessary. 

The  plaintiff  was  a  minor  when  he  made  the  agreement  for  the 
stock  and  paid  the  money.  Making  known  his  election  to  rescind 
the  agreement  and  reclaim  his  money  within  a  fortnight  after  he 
became  of  age  and  before  he  had  received  anything  by  way  of 
consideration  except  these  papers,  he  demands  his  money  and 
brings  this  suit.  Is  there  any  good  reason,  upon  principle  or 
authority,  why  he  should  not  prevail  ? 

The  defendant's  position  receives  countenance  from  some  pas- 
sages in  the  text-books. 

In  Chitty  on  Contracts  (6th  Am.  ed.)  154,  we  find  the  follow- 
ing :  "  An  infant's  right  to  elect  whether  he  will  avoid  or  confirm 
a  contract  entered  into  by  him  during  his  infancy,  does  not  neces- 
sarily entitle  him  to  recover  back  money  iifrhich  he  has  paid  thereon. 
It  is  indeed  a  general  rule  that  an  infant  cannot  recover  back 
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money  paid  by  him,  even  upon  a  contract  which  by  reason  of 
infancy  he  is  not  bound  to  complete,  there  being  no  -imposition." 

And  Parsons  lays  it  down  very  broadly,  thus :  '^  If  an  infant 
advances  money  on  a  voidable  contract  which  he  afterwards 
rescinds,  he  cannot  recover  the  money  back,  because  it  is  lost  to 
him  by  his  own  act,  and  the  privilege  of  infancy  does  not  extend 
so  far  as  to  restore  this  money,  unless  it  was  obtained  by  fraud:" 
1  Pars,  on  Contracts  (ed.  1858)  268. 

The  origin  of  this  doctrine  is  to  be  found  in  a  dictum  of  Lord 
Mansfield,  in  the  celebrated  case  of  The  Earl  of  Btickingham 
V.  Druryy  2  Eden  60.  One  of  the  questions  in  that  case  vas 
whether  an  infant  could,  by  contract,  bar  her  dower.  When  the 
case  came  before  the  House  of  Lords  upon  appeal,  the  opinion 
of  Lord  NoRTHiNQTON  that  the  statute  applied  only  to  adults  was 
reversed,  and  Lord  Maksfield,  in  delivering  the  opinion,  said : 
^'  If  an  infant  pays  money  with  his  own  hand  without  a  valuable 
consideration  for  it,  he  cannot  get  it  back  again."  This  doctrine 
was  quoted  to  support  the  decision  in  Solmes  v.  Bhgg^  8  Taunt 
508.  But  it  was  uncalled  for  in  that  case,  the  pure  doctrine  of 
which  is  that  a  minor  cannot  recover  money  paid  on  a  valuable 
consideration  which  he  has  partially  enjoyed,  when  he  cannot  put 
the  other  party  in  the  same  position  as  before ;  and  in  Corpt  v. 
Overton^  10  Bing.  252,  while  the  decision  in  HolmeB  v.  Bhgg  was 
sustained,  the  dictum  of  Lord  Mansfield,  and  the  ^^  strong 
expressions''  in  the  later  case,  were  reviewed  and  substantially 
overruled ;  and  it  was  held  that  the  plaintiff  might  recover  back, 
^'  in  an  action  for  money  had  and  received,  a  sum  which,  while  an 
infant,  he  had  paid  in*'  advance  towards  the  purchase  of  a  share 
in  defendant's  trade,  to  be  forfeited  if  the  purchase  was  not  com- 
pleted  whfn  it  appeared  that  he,  on  arriving  at  the  age  of  twenty- 
one  years,  had  refused  to  complete  the  purchase. 

The  dicta  of  the  learned  judges  in  The  Earl  of  Buckingham 
V.  Brurt/,  and  Holmes  v.  Blogg^  ubi  aupra^  seem  to  have  been  fol- 
lowed in  Me  Cog  v.  Huffman^  8  Cowen  84 ;  Weeks  v.  Leigktan,  5 
N.  H.  343 ;  and  Harney  v.  Owen^  4  Blackf.  337 ;  and  thus  far 
they  do  not  seem  to  have  been  eliminated  from  the  text-books,  but 
they  have  been  practically  rejected  not  only  in  Corpe  v.  Overtoriy 
above  cited,  but  by  many  courts  in  cases  where  the  question  has 
arisen  whether  an  infant,  who  has  engaged  to  labor  for  a  certain 
period,  and  after  performing  part  of  the  work,  has  rescinded  tbo 
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contract,  can  recover  for  the  work  he  has  done.  So  that  Parsons, 
ubi  mpray  while  remarking  that  ^'  the  principle  upon  which  the 
rule  is  founded  that  forbids  the  infant's  recovery  of  money  ad- 
vanced by  him  on  a  contract  which  he  has  rescinded,  would  appear 
to  lead  to  the  conclusion  that  he  could  not  recover  for  ii^ork  done" 
under  such  circumstances,  admits  that  the  weight  of  authority  is 
the  other  way.  See  Judkins  v.  Walker,  17  Maine  38 ;  Moses  v. 
St^^ens,  2  Pick.  332 ;  Vent  v.  Osgoody  19  Id.  572 ;  Thomas  v. 
Bike,  11  Verm.  273 ;  Peters  v.  Lord,  18  Conn.  837 ;  Medbury  v. 
Watrous  (overruling  McCoy  v.  SuffmarC),  7  Hill  110;  Whitmarsh 
V.  Hall,  3  Denio  375 ;  I/afkin  v.  Mayall  (overruling  Weeks  v. 
Leighton),  5  Foster  82 ;  Wheatley  v.  Miscal,  5  Porter  (Ind.)  142. 
Thus  it  will  be  observed  that  all  the  principal  cases  where  these 
dicta  have  been  followed,  have  been  reconsidered  and  overruled 
by  the  courts  in  which  they  were  decided.  It  is  true  that  in 
Breed  i^  Judd  et  ah,  1  Gray  455,  the  right  of  the  minor  to 
rescind  an  executed  contract  was  made  to  depend  not  upon  the 
character  of  the  contract,  but  upon  the  finding  of  the  jury,  that 
the  consideration  by  him  received  was  not  only  adequate  but  bene- 
ficial. That  case  is  apparently  in  conflict  with  Thipper  v.  Cadwell, 
12  Met.  559,  which  holds,  we  think  rightly,  that  what  subjects  of 
expenditure  are  to  be  termed  beneficial  to  the  infant  is  a  matter 
of  law  to  be  decided  by  the  court. 

We  think  the  true  doctrine  is,  that  the  contracts  of  minors  may 
be  divided  into  three  classes :  (1)  binding — ^if  for  necessaries  at 
fair  and  just  rates ;  (2)  void — ^if  manifestly  and  necessarily  preju- 
dicial, as  of  suretyship,  gift,  naked  release,  appointment  of  agents, 
confession  of  judgment,  or  the  like ;  (3)  voidable — at  the  election 
of  the  minor,  either  during  his  minority,  or  within  a  reasonable 
time  after  he  becomes  of  age ;  and  this  last  class  includes  all  the 
agreements  of  a  minor,  which  may  be  beneficial  (and  are  not  for 
necessaries),  until  fully  executed  on  both  sides, — and  all  executed 
contracts  of  this  sort  where  the  other  party  can  be  placed  sub- 
stantially m  statu  quo.  How  far  executed  contracts  where  the 
other  party  cannot  be  placed  in  as  good  a  position  as  before  must 
be  excepted,  and  the  power  of  the  minor  to  avoid  them  denied,  it 
is  not  necessary  here  to  discuss. 

The  mere  fact  that  the  contract  has  been  fully  executed,  or  that 
the  infant  has  paid  the  money  with  his  own  hand,  does  not  neces- 
sarily affect  his  right  of  rescission  and  recovery:   Williams  v. 
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Browriy  34  Maine  694 ;  Austin  v.  GervaSy  Hobart  77 ;  Price  v. 
Furman,  1  Williams  (Vt,)  268; 

The  protection  which  the  law  supposes  tibe  infant  to  need  is  aa 
much  required  against  the  improyidence  which  has  paid  out,  za 
against  th^t  which  onlj  promises  to  pay ;  and  where  it  can  be 
afforded  without  converting  the  shield  into  a  sword,  it  should  be 
given.  There  seems  to  be  no  good  reason  why,  if  lands  conveyed 
and  goods  sold  and  delivered  may  be  reclaimed  by  the  infant, 
money  paid  should  not  be. 

In  this  case,  the  contract  being  legally  rescinded,  the  rights  of 
the  parties  are  the  same  as  if  none  had  been  made.  He  who 
makes  a  contract  of  this  class  with  a  minor,  assumes  the  risk  of  a 
rescission.  The  money  must  be  repaid  with  interest  from  the  date 
of  its  receipt. 

Defendant  defaulted. 

Kent,  Dickerson,  Daxforth,  and  Tapley  JJ.,  concurred. 


Supreme  Court  of  Wisconein. 

JAY  C.  AKERLY,  RESPONDsyT,  v,  L.  B.  VILAS,  Appellant. 

An  order  of  an  inferior  state  court  under  the  Act  of  Congress  for  the  remoTal 
of  a  cause  to  a  United  States  court,  is  reviewable  by  the  Supreme  Court  of  the 
state,  and  an  appeal  to  such  Supreme  Court  suspends  the  Testing  of  jurisdiction 
of  the  cose  in  the  United  States  court  until  the  determination  of  the  appeal. 

The  Act  of  Congress  provides  for  the  removal  of  a  cause  before  trial  if  an 
action  at  law  or  before  final  hearing,  if  a  suit  in  equity,  and  after  a  judgment  in 
the  inferior  court  it  is  too  late  to  remove  the  cause,  although  the  judgment  mav  be 
reversed  by  the  Supreme  Court  of  the  state,  and  a  new  trial  or  hearing  ordered. 

This  was  an  appeal  fVom  an  order  of  the  Dane  Circuit  Court,  sending 
the  case  to  the  United  States  Circuit  Court  for  the  District  of  Wisconsin. 

The  opinion  of  the  court  was  delivered  by 

Paine,  J. — The  application  for  removal  was  made  by  the  plaintiff 
under  the  Act  of  Congress  of  March  2d  1867,  and  the  appellant  claims 
that  the  order  was  erroneous  upou  two  grounds :  1st.  That  the  case  was 
Dot  within  the  act ;  2d.  That  if  it  were  within  it,  the  act  itself,  so  far 
as  it  professes  to  authorize  a  non-resident  plaintiff  who  had  commenced 
his  suit  in  the  state  court  to  obtain  removal,  is  invalid. 

The  respondent's  counsel  have  declined  to  argue  either  of  these  ques- 
tions, but  have  contented  themselves  with  simply  submitting  and  briefly 
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discussing  the  proposition  that  this  court  has  no  jurisdiction  to  hear  and 
determine  this  appeal.  Of  course,  this  question  must  be  determined 
upon  the  hypothesis  that  it  is  possible  that  the  case  may  not  have  been 
vitbin  the  Act  of  Congress,  and  that  even  if  within  it,  the  act  may 
have  been  invalid.  Counsel  assume  this  possibility,  for  they  say  that 
the  appellant's  remedy  '*  (if  indeed  he  has  any^  is  to  apply  to  the  Fede- 
ral court  to  remand  the  case  to  the  state  court. 

In  support  of  the  position  they  refer  to  two  classes  of  authorities.  But 
these  wholly  fail  to  sustain  it,  and  in  truth  warrant  directly  the  opposite 
conclusion.  And  it  would  seem  impossible  to  have  drawn  any  such 
inference  from  them,  except  by  confounding  the  distinction  between  the 
two  classes,  and  applying  the  doctrines  of  both  indiscriminately  to  each. 
Thus  they  first  refer  to  several  cases,  holding  that  where  a  proper  appli- 
cation for  a  removal  is  made,  in  a  case  where  the  party  is  entitled  to  a 
removal  by  law,  the  jurisdiction  of  the  state  court  ceases,  and  every  sub- 
sequent step,  except  that  of  sending  the  case  away,  is  coram  non  judice 
and  void.  They  next  cite  another  class,  holding  that  where  the  order 
of  removal  was  improperly  made,  in  a  case  where  the  party  was  not 
entitled  to  it,  an  application  may  be  made  to  the  Federal  court  to  dis- 
miss it  for  want  of  jurisdiction,  and  they  then  seek  to  transfer  to  the 
latter  class  of  cases  the  doctrines  of  the  former,  and  to  hold  that  the 
jurisdiction  of  the  state  court  ceases,  and  every  step  subsequent  to  the 
application  for  removal  is  equally  as  unauthorized  and  void  in  those 
cases  where  the  order  for  removal  is  improper  and  the  party  not  entitled 
to  it  by  law,  as  in  the  others. 

Such  a  conclusion  is  in  conflict  with  both  classes  of  cases.  Both  pro- 
ceed upon  the  express  assumption  that  it  is  only  when  the  removal  is 
authorized  by  law,  and  the  application  properly  made,  that  the  jurisdic- 
tion of  the  state  court  is  divested,  and  that  of  the  Federal  court  attaches. 
Both  proceed  upon  the  assumption  that  where  this  is  not  the  case,  the 
jurisdiction  of  the  state  oourt  remains,  and  the  Federal  court  acquires 
none  whatever.  And  yet  we  are  now  asked  to  hold,  that  although  this 
case  may  have  been  one  of  the  latter  class — ^though  it  may  be  one  in 
which  there  was  no  law  authorizing  a  removal,  and  in  which,  conse- 
quently, the  Federal  court  acquired  no  jurisdiction,  yet  that  by  some 
unaccountable  process  the  state  court  lost  it,  so  that  between  tne  two 
the  jurisdiction  has  lapsed  entirely.  Such  a  conclusion  would  be  extra- 
ordinary indeed,  and  it  has  as  little  support  in  authority  as  it  has  in 
reason. 

If  there  was  no  law  authorizing  the  removal,  and  there  was  none  if 
either  of  the  positions  taken  by  the  appellant  is  true,  then  the  jurisdic- 
tion of  the  state  court  remained  unimpaired,  and  there  was  no  obstacle 
in  the  way  of  its  exercise  except  the  erroneous  order  that  the  case  be 
removed.  And  the  idea  that  the  appellate  power  of  the  state  court  can- 
not be  invoked  to  correct  this  error — ^that  it  remains  in  abeyance,  sus- 
pended by  such  an  unauthorized  application,  that  the  court  which  has 
jurisdiction  must  decline  to  exercise  it,  until  the  court  that  has  none  shall 
see  fit  to  disclaim  it — is  one  that  cannot  be  supported  upon  any  reasoning. 

But  if  the  right  to  appeal  exists  in  a  case  where  the  removal  is  un- 
authorized, then  it  must  also  exist  even  when  the  order  of  removal  is 
proper.    The  question  whether  the  court  has  power  to  hear  and  deter- 
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mine  the  appeal,  cannot  depend  upen  the  conclusion  to  which  it  may 
come  on  the  merits  of  the  order  to  be  reviewed. 

Nothing  is  better  settled  in  legal  practice,  than  that  an  order  by  which 
a  subordinate  court  dismisses  a  case  for  want  of  jurisdiction,  or  in  any 
way  divests  itself  of  jurisdiction,  is  subject  to  review  on  appeal.  It  is 
within  the  express  provision  of  our  statute  that  allows  an  appeal  from 
any  order  which  prevents  a  judgment  from  which  an  appeal  might  be 
taken.  It  is  the  common  practice  of  all  courts.  The  case  of  Maimer  t. 
Cooper,  6  Wallace  247,  cited  by  the  respondent,  is  one  where  the 
Supreme  Court  of  the  United  States  reviewed  such  an  order,  made  by 
the  United  States  Circuit  Court.  It  is  true  in  that  case  the  order  or 
judgment  of  dismissal  was  reversed,  the  court  holding  that  the  Circuit 
Court  had  jurisdiction.  But  if  they  had  held  differently,  they  would 
have  afBrmed  the  order,  and  not  have  dismissed  the  writ  of  error.  This 
is  the  invariable  practice.  And  this  shows  that  the  exercise  of  the 
power  to  hear  and  determine  an  appeal  from  an  order  by  which  a  subor- 
dinate court  attempts  to  divest  itself  of  jurisdiction,  is  not  an  assertion 
of  jurisdiction  in  the  case  subsequent  to  and  in  defiance  of  the  applica- 
tion for  removal.  It  is  merely  the  decision  upon  that  application  itself. 
And  that  decision,  whether  the  power  be  exercised  by  a  subordinate  or 
appellate  court,  is  not  the  exercise  of  jurisdiction  in  the  case.  It  is  the 
determination  of  an  independent  preliminary  question,  and  one  which 
every  court,  from  the  necessity  of  the  case,  has  the  power  to  determine 
whenever  presented. 

And  whoever  invokes  the  exercise  of  this  power  on  the  part  of  a  sub- 
ordinate tribunal  of  the  state,  must  invoke  it  subject  to  all  the  condi- 
tions imposed  upon  that  tribunal  by  the  law  of  its  existence,  and  one  of 
those  conditions  is  that  an  order  made  upon  such  an  application  is 
appealable. 

That  the  power  to  hear  and  determine  an  appeal  from  such  an  order 
is  entirely  independent  of  the  question  of  jurisdiction  to  proceed  upon 
the  merits  of  the  action,  the  case  of  NeUon  v.  Ldand  et  al.,  22  How. 
U.  S-  48,  is  an  express  authority.  A  motion  was  there  made  to  dismiss 
the  appeal  on  the  ground  of  a  want  of  jurisdiction  originally  in  the  sub- 
ordinate court,  and  the  chief  justice  delivered  the  opinion  of  the  court, 
"  that  the  question  of  jurisdiction  in  the  lower  court  is  a  proper  one  for 
appeal  to  this  court,  and  for  argument  when  the  case  is  regularly  reached, 
and  that  this  court  have  jurisdiction  on  such  appeal."  The  motion  was 
therefore  denied,  and  upon  the  express  ground  that  their  jurisdiction  of 
the  appeal  was  wholly  independent  of  the  actual  jurisdiction  of  the  lover 
court,  to  try  the  action  upon  its  merits.  And  if  this  is  so,  the  exercise 
of  this  appellate  power  is  not  the  exercise  of  that  jurisdiction  of  which 
it  is  claimed  the  state  court  is  divested  by  the  presentation  of  a  proper 
application  for  removal.  It  is  true  that  if  the  appellate  court  should 
sustain  the  jurisdiction  of  the  state  tribunals,  they  might  proceed  sub- 
sequently to  attempt  to  exercise  it.  But  the  mere  determination  of  the 
question  whether  such  jurisdiction  had  ceased  or  continued  is  not  an 
exercise  of  it,  any  more  when  made  by  the  appellate  than  it  was  when 
made  by  the  subordinate  court. 

Indeed,  the  right  and  the  duty  of  the  state  courts  to  exercise  such 
appellate  power  has  been  expressly  decided  by  the  Supreme  Court  of  the 
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United  States,  in  Kanouie  y.  Martin,  15  How.  198.  The  Court  of  Com- 
mon Pleaa  in  the  City  of  New  York  had  denied  an  application  for 
removal,  and  afterwards  proceeded  to  try  the  action  on  the  merits,  and 
rendered  judgment.  It  was  taken  hy  appeal  to  the  Superior  Court, 
which  affirmed  the  judgment.  And  the  Supreme  Court  of  the  United 
States  reversed  that  judgment,  not  on  the  ground  that  the  Superior 
Court  erred  in  taking  jurisdiction  of  the  appeal,  but  in  neglecting  to 
reverse  the  judgment  of  the  Common  Pleas  for  refusing  the  application 
for  a  removal.  They  say :  ''  The  error  of  the  Superior  Court  was,  there- 
fore, an  error  occurring  in  the  exercue  of  its  jurisdietion,  by  not  giving 
due  effect  to  the  Act  of  Congress  under  which  the  plaintiff  in  error 
claimed/'  &e.  And  it  made  an  order  remanding  the  ease  to  the  Supe-  * 
rior  Court,  with  directions  for  further  proceedings  in  conformity  to  the 
opinion.  And  such  further  proceedings  would  consist  wholly  of  an 
exercise  of  the  appellate  power  of  the  Superior  Court  to  reverse  the 
judgment  of  the  Common  Pleas. 

And  yet  we  are  referred  to  this  case  by  the  respondent's  counsel  to 
support  their  assertion,  that  this  court  will  '^  stultify  itself  by  taking 
jurisdiction  of  this  appeal.'' 

This  court  certainly  is  not  oblivious  of  the  fact,  that  if  it  should  hold 
that  a  removal  of  this  suit  was  unauthorized,  and  should  subsequently 
proceed  to  render  final  judgment  after  such  further  trial  as  may  he 
necessary,  the  Supreme  Court  of  the  United  States  may  assert  its  appel- 
late jurisdiction  over  that  judgment,  may  reverse  it,  and  remand  the 
case  with  directions  similar  to  those  in  Kanouse  v.  Martin j  as  counsel 
suggest.  But  we  feel  very  confident  that  if  it  should  do  so,  it  will  not 
be  because  this  court  erred  in  assuming  jurisdiction  of  the  appeal,  but 
because  it  will  think  this  court  erred  in  holding  the  plaintiff  not  entitled 
to  a  removal. 

I  have  thus  endeavored  to  state  the  distinction  between  the  exercise 
of  the  power  to  decide  upon  the  application  for  a  removal,  whether  by 
the  subordinate  or  appellate  court,  and  the  exercise  of  jurisdiction  over 
the  merits  of  the  action,  for  the  purpose  of  showing  that  the  broad  lan- 
guage used  by  the  court  in  Gordon  v.  Longest,  16  Pet.  104,  cannot  in 
any  event  be  applicable  to  the  exercise  of  such  appellate  power.  But 
it  is  perhaps  doubtful  whether  the  same  language  would  be  now  used  by 
that  court.  The  subsequent  case  of  Kanouse  v.  Martin  seems  studiously 
to  avoid  it,  and  makes  no  suggestion  that  the  judgment  of  the  Court  of 
Common  Pleas,  and  of  the  Superior  Court  were  void  for  want  of  ]m»- 
diction,  but  speaks  of  them  throughout  the  opinion  as  merely  ^^  errone- 
ous." And  the  same  view  is  also  supported  by  the  case  of  Hadley  v. 
Dmlap,  10  Ohio  St.  1. 

I  come,  therefore,  to  the  conclusion  that  this  order  is  appealable,  and 
that  it  is  a  duty  of  this  court  from  which  it  cannot  shrink  to  proceed  to 
a  determination  of  the  questions  presented. 

Was  the  case  within  the  provisions  of  the  Act  of  Congress  ?  The 
act  provides  that  the  non-resident  party  to  a  suit  in  a  state  court,  between 
a  citizen  of  that  state  and  a  citizen  of  another  state,  shall  be  entitled  to 
a  removal,  on  making  the  proper  application,  '^  at  any  time  before  the 
final  hearing  or  trial  of  the  suit."  The  question  arises  upon  this  lan- 
guage: Was  the  application  here  made  ^^  before  the  final  hearing  or 
trial,"  in  accordance  with  its  intent  and  meaning  ? 

Vol.  XVn.— 36 
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What  was  its  intent  ?    I  think  it  will  not  be  claimed  that  the  word 
''  final/'  as  used  in  this  provision,  applies  to  or  qualifies  the  word  ''trial/' 
The  word  ''  hearing''  has  an  establbhed  meaning  as  applicable  to  equity 
cases.     It  means  the  same  thing  in  -  those  cases  that  the  word  *^  trial" 
does  in  cases  at  law ;  and  the  words  ^*  final  hearing''  have  long  been 
used  to  designate  the  trial  of  an  equity  case  upon  the  merits,  as  distin- 
guished from  the  hearing  of  any  preliminary  questions  arising  in  the 
cause,  and  which  are  termed  interlocutory.     This  use  and  meaning  of 
the  words,  is  too  well  established  and  too  familiar  to  require  reference. 
I  assume,  therefore,  that  the  meaning  of  the  statute  is  the  same  as 
though  these  words  were  transposed,  and  it  provided  that  the  applies- 
f  tion  might  be  made  at  any  time  "  before  trial  or  final  hearing/'  and  that 
no  implication  can  be  raised  by  attempting  to  apply  the  word  ^'  final"  to 
the  word  '^  trial  /'  that  Congress  intended  to  distinguish  between  those 
trials  which  might  only  partially  dispose  of  the  case,  and  such  as  might 
occur  afterwards,  and  to  allow  this  right  of  removal  so  long  as  anj 
question  yet  remained  to  be  tried,  in  order  to  the  complete  disposition 
of  the  suit.     It  will  be  observed  that  in  the  Act  of  1866,  of  which  this 
is  amendatory,  the  words  were  so  transposed,  and  the  application  was 
required  to  be  made  *^ before  trial  or  final  hearing;"  and  their  transposi- 
tion in  the  present  statute  was  evidently  merely  casual,  not  designed  to 
efiect,  and  not  efiecting  any  change  whatever  in  their  meaning.    The 
obvious  intention  of  the  statute  was  to  require  the  party  desiring  to 
apply  for  a  removal  to  do  so  before  trial  in  actions  at  law,  and,  what  is 
the  same  thing,  before  final  hearing  in  actions  in  equity.     The  reason 
and  justice  of  this,  if  a  removal  is  to  be  allowed  at  all,  are  apparent. 
Only  the  non>resident  can  apply  for  it.     And  it  would  constitute  the 
very  essence  of  injustice  to  give  him  the  right  to  experiment  upon  the 
decisions  of  the  state  tribunals,  obtaining  those  which  if  in  his  favor 
would  be  binding  and  conclusive  upon  the  other  party,  but  which  if 
against  himself,  he  could  repudiate  and  take  his  chances  again  in  a  new 
tribunal.     The  statute  did  not  intend  to  provide  for  any  such  wrong, 
but  on  the  contrary  clearly  designed  to  exclude  the  possibility  of  it,  bj 
requiring  the  application  to  be  made  before  trial  or  final  hearing.    It 
seems  clear,  therefore,  that  whenever  in  any  state  court  there  has  been 
a  trial  in  an  action  at  law,  or  a  final  hearing  in  an  action  in  equity,  the 
result  of  which  was  an  adjudication,  which  upon  the  principles  govern- 
ing judicial  decisions  would  be  final  between  the  parties,  as  to  any  por- 
tion of  the  merits  of  the  action,  the  case  has  passed  beyond  the  stage 
when  it  was  within  either  the  letter  or  the  spirit  of  the  law. 

How  was  it  with  this  suit  in  that  respect  ?  It  was  an  equitable  action 
brought  in  1860  to  foreclose  a  mortgage  in  the  Circuit  Court  of  Bane 
county.  The  defendant,  in  accordance  with  the  practice  prevailing  in  this 
state,  interposed  by  way  of  defence  certain  counter  chiims,  growing  ont  of 
and  connected  with  the  transactions  in  which  the  mortgage  originated. 

To  these  there  was  a  demurrer  by  the  plaintiff,  which  was  overruled, 
and  the  order  overruling  it  was  affirmed  on  appeal  to  this  court.  Various 
proceedings  were  subsequently  had,  and  the  case  was  then  brought  to 
final  hearing,  and  a  decree  rendered  in  favor  of  the  defendant,  dismiss- 
ing the  complaint.  That  was  reversed  on  appeal  to  this  court,  and 
imother  final  hearing  was  had  in  which  the  plaintiff  obtained  a  judg- 
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ment.  That  was  reyersed  by  this  court  and  the  cause  remanded  for 
further  proceedings )  and  at  that  stage  of  it  this  application  for  a  remo- 
yal  was  made.  It  will  be  seen,  therefore,  that  instead  of  being  made 
before  final  hearing,  it  was  not  made  until  after  there  had  been  two  final 
hearings.  And  it  is  no  solecism  to  speak  of  two  final  hearings  in  an 
equity  case,  any  more  than  it  is  to  speak  of  two  trials  in  an  action  at 
law. 

It  is  material  then  to  consider  what  was  the  effect  of  the  several  deci- 
sions of  this  court  in  respect  to  the  rights  of  the  parties  as  to  the  mat- 
ters involved  in  them.  No  doctrine  is  better  settled  here  than  that  the 
matters  decided  become  res  adjudicaia;  those  decisions  became  the  law 
of  the  case,  binding  upon  the  parties,  binding  on  the  subordinate  court, 
and  disposing  finally  of  the  questions  decided.  Whatever  further  pro- 
ceedings might  be  necessary  to  the  ultimate  disposition  of  the  case, 
those  questions  were  no  longer  open :  Luning  v.  The  State,  I  Chand. 
26Jk ;  Parker  v.  Fomeroy^  2  Wis.  112 ;  Downer  v.  Cross,  Id.  371 ;  Cole 
et  al.  v.  Clark,  3  Id.  323;  Jones  v.  Eeed,  15  Id.  40. 

If  this  rule  were  peculiar  to  this  state,  still  the  decisions  of  this  court 
would  govern,  as  to  the  effect  of  our  own  judicial  proceedings  between 
the  parties.  But  the  same  rule  prevails  everywhere ;  and  it  has  been 
asserted  by  the  Supreme  Court  of  tjie  United  States  quite  as  strongly 
as  by  any  other  tribunal.  In  Martin  v.  Hunter  (Lessee),  1  Wheat.  304, 
counsel  raised  a  question  as  to  the  propriety  of  a  former  decision,  the 
case  having  already  been  before  the  court  on  a  former  writ  of  error.  On 
page  355,  the  court  say :  <^  In  the  next  place,  in  ordinary  cases^  a  second 
writ  of  error  has  never  been  supposed  to  draw  in  question  the  propriety 
of  the  first  judgmeDt,  and  it  is  difficult  to  perceive  how  such  a  proceed- 
ing could  be  sustained  upon  principle.  A  final  judgment  of  this  court 
is  supposed  to  be  conclusive  upon  '  the  rights  which  it  decides,  and  no 
statute  has  provided  any  process  by  which  this  court  can  revise  its  own 
judgments.  In  several  cases  which  have  been  formerly  adjudged  in 
this  court,  the  same  point  was  argued  by  counsel  and  expressly  over- 
ruled. It  was  solemnly  held  that  a  final  judgment  of  this  court  was 
conclusive  upon  the  parties,  and  could  not  be  re-examined.''  So  it  was 
held  that  the  same  rule  prevailed  in  equity,  and  that  a  second  appeal  to 
that  court,  brought  up  only  the  propriety  of  the  proceedings  in  the  court 
below,  subsequent  to  the  mandate  on  the  first:  Hopkins  v.  Lee,  6  Wheat. 
113.  In  Ex  parte  Sibbald,  12  Pet.  492,  that  court  said,  '*  a  final  decree 
in  chancery  is  as  conclusive  as  a  judgment  at  law.  Both  are  conclusive 
of  the  rights  of  the  parties  thereby  adjudicated."  See  also  Bridge  Co, 
V.  Stewart,  3  How.  413 ;  Roberts  v.  Cooper,  20  Id.  480. 

It  appears,  therefore,  that  by  the  principles  universally  recognised  as 
applicable  to  the  effect  of  judicial  proceedings,  there  had  been  several 
trials  of  this  case,  both  in  the  subordinate  and  appellate  courts  of  this 
state,  and  several  judgments  by  the  latter,  which,  so  far  as  our  judicial 
system  is  concerned,  were  final  and  conclusive  between  the  parties,  as  to 
the  questions  decided. 

It  is  true  those  judgments  did  not  finally  dispose  of  the  case.  But 
that  fact  does  not  at  all  impeach  their  finality  as  to  the  matters  disposed 
of  by  them.  There  are  few  important  cases  but  what  are  carried  more 
than  once  into  the  appellate  courts.  But  the  fact  that  the  judgments 
of  those  courts  do  not  in  the  first  instance  completely  dispose  of  the 
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case,  haB  nerer  been  supposed  to  annul  their  effeet  entirelj,  and  to  place 
the  case;  when  it  got  back  into  the  subordinate  oourt,  predseiy  as  it 
would  be  if  there  had  never  been  any  trial  or  appeal  whatever.  Oa  the 
contrary,  as  the  authorities  above  referred  to  fully  show,  when  tlie  case 
gets  back  into  the  inferior  court,  it  carries  with  it  the  judgment  of  the 
superior  as  the  estabHsfaed  law  of  the  case,  and  no  questions  are  open  to 
further  examination  except  those  which  that  judgment  has  left  open. 

A  trial  or  final  hearing  consists  of  the  examination  and  determination 
both  of  questions  of  fact  and  law.  In  equity  cases  the  court  may  de- 
termine both.  On  appeal  this  court  ni»y  determine  both.  But  the 
case  may  have  been  so  presented  that  we  could  only  properly  determine 
the  questions  of  law,  leaving  a  further  trial  upon  a  part  or  all  of  the 
facts  necessary  for  a  complete  adjustment  of  the  controversy.  This  was 
true  in  this  suit.  The  struggle  in  the  case  was  upon  the  questions  of 
law  growing  out  of  the  defendant's  counter  claims.  Those  questions 
were  fully  considered,  and  finally  decided  on  the  last  appeal  to  this 
court ;  and  the  case  was  remanded  for  such  further  trial  upon  the  qnes- 
tions  of  fact,  as  was  necessary  to  its  final  determination.  And  yet  tiler 
all  these  years  of  litigation,  these  repeated  hearings  and  judgments  both 
of  the  subordinate  and  appellate  courts  of  this  state,  it  is  now  claimed 
that  this  application  for  a  removal  was  made  "  before  trial  or  final  hear- 
ing." If  such  had  been  the  intention  of  Congress,  I  cannot  think  it 
would  have  stopped  where  it  did.  If  it  would  set  aside  and  destroy  the 
effect  of  repeated  trials  and  judgments,  why  hesitate  before  the  last  one? 
If  it  would  intervene  afler  all  the  most  important  questions  in  the  case 
had  been  tried  and  passed  into  judgments,  binding  and  conclusive  on 
the  parties,  why  pause  before  the  fact  that  some  question,  perhaps  a 
minor  and  unimportant  one,  still  remained  to  be  tried,  in  order  to  a  com- 
plete disposition  of  the  case  ?  When  tried,  the  judgment  concemiDg  it 
could  be  no  more  final,  no  more  binding,  than  the  previous  judgments 
had  been,  as  to  matters  involved  in  them.  Hence,  if  they  were  to  be 
overthrown,  why  not  overthrow  the  whole,  and  allow  the  party  to  remove 
his  case,  and  try  it  anew  in  a  court  of  original  jurisdiction,  after  it  was 
finally  and  wholly  disposed  of  by  the  judgment  of  the  state  court f 
There  could  be  no  greater  objection  to  the  justice  of  such  a  law,  than 
there  is  to  it  as  it  now  stands,  if  it  is  to  have  the  effect  contended  for. 
If  the  effect  of  two  trials  and  judgments  in  all  the  state  courts  was  to 
be  annulled,  there  could  be  no  reason  why  the  same  thing  should  not  be 
done  as  to  three  or  any  other  number  necessary  to  dispose  of  the  case. 

But  the  act  furnishes  no  evidence  of  such  intention.  On  the  con- 
trary, both  its  letter  and  spirit  exclude  it.  The  law  had  formerly  allowed 
only  non-resident  defendants  to  apply  for  a  removal.  And  they  were 
required  to  be  prompt,  and  to  make  their  election  at  the  outset,  and 
before  taking  any  steps  which  could  be  construed  into  a  voluntary  sub- 
mission to  the  jurisdiction  of  the  state  court.  This  act  designed  to 
extend  the  right  to  non-resident  plaintifis  as  well.  It  designed  to  extend 
the  time,  so  that  the  application  might  be  made  at  any  time  before  trial 
or  final  hearing.  But  it  did  not  design  to  go  so  far  as  to  allow  the  party 
actually  to  submit  his  case  to  the  judgment  of  the  state  court  on  the 
merits,  and  then,  if  its  judgment  should  be  against  him,  but  should  not 
happen  to  finally  determine  the  case,  to  exercise  his  right  of  removal. 
To  induce  a  court  of  justice  to  infer  a  design  to  effect  such  an  object,  to 
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borrow  the  language  of  Chief  Justice  Marshall,  ^'  the  intention  should 
be  expressed  with  irresistible  clearness."  But  here,  so  far  from  that 
being  the  case,  Congress  has  explicitly  required  that  the  application 
shall  be  made  ^'  before  final  hearing  or  trial/'  And  the  spirit  and  object 
of  the  act  unite  with  its  letter,  in  conducting  imperatively  to  the  conclu- 
sion that  its  meaning  was  to  require  it  to  be  made  before  the  party  had 
voluntarily  submitted  his  case  to  any  trial  or  final  hearing  whatever  in 
the  state  court 

Nor  is  this  conclusion  at  all  impeached  by  the  rule  that  has  been 
established  by  the  Federal  and  other  courts,  under  statutes  authorizing 
appeals  or  writs  of  error  from  final  judgments  or  decrees.     It  is  gene- 
rally held  there,  that  the  decree  or  judgment  must  be  one  purporting  a 
full  and  final  disposition  of  the  case,  and  not  on  its  face  reserving  a  part 
of  it  for  future  decision  by  the  court ;  yet,  even  in  those  cases,  the  rule 
has  not  been  held  with  unreasonable  strictness,  but  those  decrees  which 
substantially  dispose  of  the  merits  of  the  controversy,  are  held  final  so 
as  to  allow  an  appeal,  although  some  matters  essential  to  a  complete  exe- 
cution of  the  decree  are  reserved  for  further  examination  and  decree. 
Thus,  in  Forgay  v.  Conrad^  6  How.  U.  S.  201,  a  decree  was  passed  dis- 
posing of  the  general  merits  of  the  action,  but  directing  an  acooimt  of 
rents  and  profits,  and  reserving  that  subjeet  for  further  decree.     A 
motion  was  made  to  dismiss,  on  the  ground  that  the  decree  was  not  final. 
The  court  said :  ^'  The  question  upon  the  motion  to  dismiss  is,  whether 
this  is  a  final  decree  within  the  meaning  of  the  Acts  of  Congress.     Un- 
doubtedly it  is  not  final  within  the  strict  technical  sense  of  that  term.   But 
this  court  has  not  heretofore  understood  the  words  '  final  decrees'  in  this 
strict  and  technical  sense,  but  has  given  to  them  a  more  liberal,  and,  as 
we  think,  a  more  reasonable  construction,  and  one  more  consonant  to  the 
intention  of  the  legislature."     See  also  Branson  v.  Railroad^  20  How. 
524,  531.     But  even  if  under  this  class  of  statutes  it  were  held  that  the 
decree  or  judgment  must  be  absolutely  final  to  authorize  an  appeal,  no 
argument  could  be  drawn  from  it  by  analogy  against  the  conclusion 
already  arrived  at     The  difference  in  the  objects  of  the  two  statutes 
would  at  once  furnish  an  answer.     The  one  is  designed  to  regulate  the 
exercise  of  an  appellate  jurisdiction,  by  which  the  judgments  of  an 
inferior  tribunal  may  be  reviewed.    It  is  natural  in  such  case  to  require 
the  inferior  court  first  to  dispose,  substantially  at  least,  of  the  whole 
case,  before  the  appellate  power  could  be  invoked.     But  the  object  of 
the  other  statute  was  not  to  provide  for  a  review  of  the  decisions  of  an 
inferior  tribunal,  but  for  the  exercise  of  an  election  by  a  party  to  a  suit 
in  a  state  eourt,  to  transfer  it  to  another  court  of  original  jurisdiction 
for  trial.     The  design  was  to  authorize  an  election  between  the  two ; 
not  to  give  him  a  chance  at  both.     And  this  object  can  only  be  accom- 
plished by  requiring,  as  the  statute  does,  the  application  to  be  made 
before  any  trial  or  final  hearing  in  the  case.     The  object  of  the  one 
statute  was  to  prevent  an  appeal  until  everything  had  been  decided. 
The  object  of  the  other  was  to  authorize  a  removal  only  before  anything 
had  been  decided. 

It  seems  to  me  clear,  therefore,  that  this  case  was  not  within  the  Act 
of  Congress,  and  that  the  order  for  removal  was  unauthorized.  I  am 
aware  that  the  learned  judge  of  the  District  Court  of  the  United  States 
for  this  district  has  reached  a  different  conclusion.    His  opinion  upon 
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the  subject  is  published  in  the  American  Law  Register  for  April  1869. 
Upon  this  point  he  says :  '^  If  the  cause  had  been  finally  determined 
by  either  judgment  of  the  Circuit  Court,  or  by  order  of  the  Supreme 
Court ;  then  the  application  for  removal  would  not  have  been  filed  before 
*  the  final  hearing  or  trial/  But  the  last  order  of  the  Supreme  Court 
reversing  the  judgment  of  the  Circuit  Court,  and  remanding  the  cause 
to  that  court  for  further  proceedings  according  to  law,  opened  the  whole 
case  to  litigation,  the  same  as  if  no  judgment  had  ever  been  rendered. 
The  Supreme  Court  in  effect  ordered  a  veiiire  facias  de  novo,  which  re- 
quired the  Circuit  Court  to  hear  the  cause  as  if  no  hearing  or  trial  had 
taken  place." 

If  this  is  so,  then  this  Court  has  been  laboring  under  a  great  delu- 
sion. If,  after  a  case  has  been  three  times  in  this  court,  twice  on  appeal 
from  final  judgments  in  the  court  below,  if  after  the  essential  vital  legal 
questions  upon  which  its  decision  depends  have  been  solemnly  adjudi- 
cated by  this  court,  and  the  cause  remanded  to  the  Circuit,  it  starts 
there  anew,  with  nothing  settled,  "  the  whole  case  opened  to  litigation, 
as  if  no  judgment  had  ever  been  rendered,"  then  are  not  only  our  labors 
fruitless  indeed,  but  those  of  the  unfortunate  litigants  in  the  state 
courts  are  vainer  than  the  labors  of  Sisyphus. 

We  have  not  so  understood  the  law.  We  have  uniformly  applied  to 
our  decisions,  so  far  as  relates  to  matters  within  our  jurisdiction,  the 
same  rule  which  the  Supreme  Court  of  the  United  States  applies  to  its 
decisions ;  and  have  held  that  they  become  the  law  of  the  case,  binding 
on  the  parties  and  the  subordinate  courts,  and  that  the  questions  decided 
are  not  open  to  further  litigation.  We  cannot  have  erred  in  this,  unless 
the  decisions  of  this  court  constitute  an  exception  to  the  rule  by  wbicli 
those  of  all  other  courts  are  governed. 

I  cannot  but  regret  that  this  difference  of  opinion  has  arisen  between 
this  court  and  the  learned  judge  of  the  District  Court.  It  may  be  the 
cause  of  much  embarrassment  and  expense  to  the  parties.  But  inas- 
much as  the  difference  docs  exist,  I  know  of  no  way  to  avoid  its  conse- 
quences, whatever  they  may  be.  There  seems  but  one  course  open  to 
this  court,  consistent  with  its  duty  to  itself  and  to  the  state,  when  its 
appellate  power  is  invoked  in  the  regular  course  of  judicial  proceedings, 
and  that  is,  to  exercise  the  jurisdiction  which  it  believes  itself  to  possess, 
according  to  its  best  judgment  whether  that  be  well  or  ill  founded. 

As  the  conclusion  already  arrived  at  makes  it  unnecessary,  I  shall  not 
enter  upon  the  question  whether  it  is  competent  for  Congress  to  autho- 
rize a  non-resident  plaintiff  who  has  voluntarily  brought  his  suit  in  the 
state  court  to  obtain  a  removal.  I  will  only  say  that  there  is  a  marked 
difference  between  such  a  law  and  that  which  has  heretofore  been  in 
force. 

The  appellate  jurisdiction  of  the  United  States  Supreme  Court  over 
the  state  courts  has  been  sustained  by  the  decisions  of  that  court,  and 
generally  acquiesced  in.  And  the  validity  of  the  twelfth  section  of  the 
Judiciary  Act,  authorizing  a  non-resident  defendant  sued  in  a  state 
court  to  have  the  case  removed  for  trial  to  the  Federal  courts,  has  also 
been  sustained  as  an  alleged  branch  of  the  appellate  power.  But  the 
argument  by  which  a  proceeding  apparently  so  incongruous,  as  one  by 
which  the  courts  of  original  jurisdiction  in  one  judicial  system  wrench 
a  case  bodily  from  the  courts  of  original  jurisdiction  of  another  distinct 
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jadicial  system  created  and  organized  under  another  constitution  of 
government,  is  attempted  to  be  sustained,  is  not  that  there  is  any  express 
provision  in  the  Constitution  of  the  United  States  to  that  effect,  but  that 
the  proceeding  is  necessary  in  order  to  give  effect  to  the  general  grants 
of  judicial  power  which  it  <$ontains.  It  is  said  that  as  questions  may 
arise  concerning  the  Constitution  and  laws  of  the  United  States,  in 
suits  pending  in  the  state  courts,  and  as  citizens  of  other  states  may  be 
sued  as  defendants  in  those  courts,  and  as  the  judicial  power  of  the 
United  States  extends  to  such  controversies,  unless  there^  is  a  right  of 
appeal  and  removal  there  is  no  way  in  which  that  judicial  power  can 
reach  such  cases.  The  argument  rests  therefore  almost  entirely  on  the 
assumed  necessity  of  such  right,  in  order  to  give  effect  to  the  grants  of 
jadicial  power.  Powerful  argumenta  have  certainly  been  made  against 
the  existence  of  the  right  in  any  case.  These  have  been  drawn  from 
the  acknowledged  independence  and  sovereignty  of  the  state  and  Fede- 
ral governments,  each  within  its  own  sphere,  which  doctrine  has  often 
been  asserted  by  the  Supreme  Court  of  the  United  States.  They  have 
expressly  told  us  that  the  separation  of  the  two  governments  is  so  com- 
plete that  Congress  can  yest  no  part  of  the  judicial  power  of  the  United 
States  in  any  state  court,  and  can  impose  no  duty  whatever  on  any  state 
officer.  In  yiew  of  these  conclusions  it  is  certainly  difficult  to  show,  by 
any  satbfactory  reasoning,  by  what  authority  Congress  can  authorize  a 
Federal  court  to  acquire  original  jurisdiction  through  the  process  and 
proceedings  of  a  state  court.  These  considerations,  joined  with  the  fact 
that  by  the  ordinary  rules  of  interpretation  the  general  grants  of  judicial 
power,  original  and  appellate,  in  the  Constitution  of  the  United  States, 
would,  in  the  absence  of  any  professed  intention  on  its  face  to  regulate 
any  other  judicial  system,  be  held  to  relate  solely  to  the  judicial  system 
established  by  itself,  have  led  many  able  minds  to  deny  the  existence 
of  any  power  whatever  to  transfer  a  case  by  appeal  or  otherwise  from  a 
state  to  a  Federal  court.  But  against  these  arguments  the  power  has 
been  upheld,  as  already  remarked,  upon  the  ground  of  its  absolute 
necessity,  in  order  to  give  effect  to  the  grants  of  judicial  power.  But 
if  the  power  rests  upon  that  ground,  the  necessity  which  gives  it  birth 
would  seem  to  constitute  its  limit. 

And  in  respect  to  a  non-resident  plaintiff,  who  voluntarily  brings  his 
suit  in  a  state  court,  that  necessity  fails  entirely.  A  right  of  removal  is 
not  necessary  there,  to  enable  the  judicial  power  of  the  United  States 
to  reach  the  case,  because  he  might  have  brought  the  suit  in  the  Federal 
court  in  the  first  instance. 

The  constitutional  grant  had  full  effect  from  the  outset,  and  the  party 
in  whose  behalf  the  right  to  have  the  case  tried  in  the  Federal  court  is 
claimed,  had  it  fully  provided  for  him.  Whether  after  he  voluntarily 
waived  it  and  sued  in  the  state  court,  there  is  any  power  to  provide  for 
a  removal  of  the  suit  in  his  favor,  is  certainly  a  different  question  from 
any  that  has  been  yet  decided  by  the  Supreme  Court  of  the  United 
States.  There  is  at  least  some  ground  for  denying  the  power  in  such  a 
case,  without  impeaching  the  right  of  appeal  and  removal  so  far  as  they 
have  already  been  sustained.  Whether  upon  full  examination  this 
ground  would  be  found  sufficient,  I  shall  not  attempt  further  to  inquire. 
But  I  will  say  that  if  this  act  is  to  have  the  effect  claimed  for  it,  if  after 
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a  non-resident  has  pursued  a  citizen  of  this  state  through  years  of  ex- 
pensive litigation  in  the  state  courts — if  after  all  the  important  and 
vital  questions  in  the  case  have  passed  into  judginent,  as  between  the 
parties,  and  he  sees  his  antagonist  about  to  pluck  the  fruits  of  his  toil 
and  sacrifice,  he  can  bj  an  affidavit  under  this  statute  turn  those  fruits 
to  ashes,  and  transfer  his  case  to  another  court  of  original  jurisdiction 
to  start  anew,  certainly  such  results  will  challenge  for  the  act  the  closest 
scrutiny  of  the  grounds  upon  which  the  power  to  pass  it  is  asserted. 

The  order  appealed  from  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
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supreme  coubt  of  kansas.^ 

supreme  court  of  new  hampshire.* 

supreme  court  of  new  york.* 

Arbitration. 

Subfnission  of  a  pending  Actum, — A  mere  submission  to  arbitration 
will  not  be  a  discontinuance  of  a  pending  suit  where,  by  express  agree- 
ment or  necessary  implication,  the  cause  is  to  be  kept  on  foot  until  the 
arbitration  is  perfected  by  an  award  :  Lary  y.  OoodenOj  48  N.  H. 

Such  an  agreement  will  be  implied  from  a  stipulation,  that  judgment 
shall  be  entered  on  the  report  or  award :  Id, 

Where  under  a  misapprehension  as  to  the  effect  of  a  submissios  to 
arbitration  the  action  is  entered  "  neither  party,"  it  is  a  proper  exercise 
of  discretion  to-  strike  off  such  entry  and  let  the  eause  stand  for  trial : 
Id. 

Whether  a  mere  submission  to  arbitration  will  operate  as  a  diseoatiDQ- 
ance  of  a  pending  suit,  even  if  there  is  no  agreement  to  enter  judgueot 
on  the  award,  qusere :  Id. 

Assumpsit.    See  Contract, 

Money  received  hy  Public  Officer^  and  not  appropriated  to  the  purpose 
of  his  Office, — If  the  prudential  committee  of  a  school  district  receive 
the  money  assigned  to  the  district  for  the  support  of  schools,  and  neglect 
to  appropriate  it  to  that  use,  the  district,  after  the  committee's  term  of 
office  has  expired,  may  recover  the  money  in  an  action  for  money  had 
and  received :  School  District  No.  7  in  Auburn  v.  Sherbvrne,  48  N.  H. 

1  From  Hon.  C.  K.  Gilchrist ;  to  appear  in  5  Kan.  Rep. 

'  From  the  Judges  ;  to  appear  in  48  N.  H.  Rep. 

*  From  Hon.  O.  L.  Barbour,  Reporter ;  to  appear  in  vol.  53  of  his  Reports. 
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Bounty. 

Cammiuiioned  Officer. — A  man  who  entered  the  army  as  a  commis- 
sioned officer  of  volunteers,  is  not  entitled  to  the  hounty  vot^d  by  a  town 
under  the  statute,  which  authorized  towns  to  raise  and  appropriate 
money  "  to  encourage  enlistments  in  the  army :"  Hilliard  v.  Stewarts- 
tovon,  48  N.  H. 

Broker. 

Power  to  bind  Principal — An  authority  to  sell,  given  to  one  whose 
occupation  is  that  of  a  real  estate  broker,  authorizes  the  broker  to  sign 
the  contract  and  bind  his  principal :  Pringle  v.  SpauUling,  53  Barb. 

Common  Carrier.    See  Railroad. 

Constitutional  Law. 

Trial  &y  Jury — Opportunity  of  Defence. — The  Act  of  July  3d  1863, 
entitled  '^  An  act  in  relation  to  damages  occasioned  by  dogs/'  so  far  as  it 
undertakes  to  charge  the  owner  with  the  amount  of  damage  done  by 
his  dog  as  fixed  by  the  selectmen  of  the  town  without  an  opportunity 
to  be  heard,  is  unconstitutional ;  because  it  is  contrary  to  natural  justice 
and  not  within  the  scope  of  legislative  authority  conferred  by  the  con- 
stitution on  the  General  Court;  and  also  because  it  is  in  violation  of  the 
provision  in  the  Bill  of  Rights,  which  secures  the  right  of  trial  by  jury 
in  all  controversies  concerning  property,  except  in  cases  where  it  had 
not  theretofore  been  used  and  practised :  East  Kingston  v.  Towle,  48 
N.H. 

An  act  may  be  in  part  beyond  legislative  authority  and  within  it  for 
the  residue,  and,  if  it  is  capable  of  being  administered  in  the  parts 
which  are  within  the  power  of  the  legislature  to  enact,  it  wiU  so  far  be 
a  valid  law :  Id, 

The  legislature  have  power  to  make  towns  liable  for  damage  done 
within  their  limits  by  dogs,  and  to  give  towns  a  right  of  action  to  recover 
the  actual  damage  fr(Ha  the  owners  of  the  dogs :  Id. 

A  town  may  maintain  an  action  against  the  owner  of  a  dog  under  the 
Act  of  July  3d  1863,  and  recover  the  amount  of  actual  damage  done  as 
found  by  the  jury  on  trial,  not  exceeding  the  amount  of  the  order  drawn 
for  the  damages  by  the  selectmen :  Id. 

On  the  question  whether  the  defendant's  dog  did  the  damage,  the 
character  of  the  dog  is  not  competent  evidence,  nor  the  fact  that  he  had 
killed  other  sheep :  Id, 

Contract.    See  Frauds^  Statute  of. 

Rescission. — To  entitle  a  party  to  recover  back  money  advanced  to  a 
corporation  for  shares  of  its  capital  stock,  upon  the  ground  of  a  failure 
to  issue  it  according  to  agreement,  the  party  must  rescind  the  contract 
and  demand  the  money  before  suit :  Swazey  v.  Choose  Manufacturing 
Co.,  48  N.  H. 

Reward  offered  for  Arrest  of  Criminals. — ^Under  a  statute  authorizing 
the  mayor  and  city  council  of  any  city,  or  the  selectmen  of  any  town,  to 
offer  and  pay  from  the  treasury  of  such  city  or  town  a  suitable  reward. 
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not  exceeding  $300,  for  apprehending  and  securing  a  person  charged 
with  a  capital  or  other  high  crime,  any  city  or  town  may  he  bound  by 
an  offer  of  a  reward  in  such  cases ;  and  any  person  who  petforms  the 
service  relying  upon  such  offer,  may  in  an  action  of  assumpsit  recover 
the  amount  offered  of  such  city  or  town :  Janvrin  v.  Town  of  Exeter^ 
48  N.  H. 

Ten  Hours*  Work  as  a  Day^s  Lahor, — Under  the  statute,  which  pro- 
vides that  in  all  contracts  for,  or  relating  to,  labor,  ten  hours  of  actual 
labor  shall  be  taken  to  be  a  day's  work  unless  otherwise  agreed  by  the 
parties,  if  work  is  done  through  the  season  at  a  certain  agreed  price  per 
day,  and  the  work  done  from  time  to  time  in  a  day  is  done  and  accepted 
without  objection  as  a  day's  work,  an  agreement  may  be  implied  that  the 
work  done  in  a  day,  whether  more  or  less  on  an  average  than  ten  honrs^ 
shall  be  reckoned  and  paid  for  as  a  day's  work :  Brooks  v.  Cotton^  48 
N.  H. 

Criminal  Law. 

False  Pretences — Evidence. — Where  the  false  pretences  consist  in 
words  used  by  the  defendant,  it  is  sufficient  to  set  them  out  in  the 
indictment  as  they  were  uttered,  without  undertaking  to  explain  their 
meaning :  State  v.  Call^  48  N.  H. 

Upon  an  indictment  for  obtaining  goods  by  falsely  pretending  that  the 
buyer  owed  but  little,  and  had  ample  means  to  pay  all  his  debts,  and 
that  his  note  for  $250  was  good,  it  is  competent  for  the  state  to  prove 
that  within  three  days  after  he  mortgaged  the  greater  part  of  his  per- 
sonal property  to  another,  as  bearing  upon  his  intent  in  making  such 
representations:  Id. 

.  Damages. 

For  Breach  of  a  Contract  to  sell  Land. — In  an  action  to  recoTer 
damages  for  the  breach  of  a  contract  to  sell  real  estate,  the  proper  rale 
of  damages  is  the  amount  paid  by  the  purchaser  on  executing  the  con- 
tract, together  with  the  difference  between  the  contract-price  and  the 
actual  value  of  the  premises,  at  the  time  the  contract  was  to  have  been 
performed :  Pringle  v.  Spaulding,  53  Barb. 

Debtor  and  Creditor.     See  Husband  and  Wife. 

Estoppel. 

Misrepresentation  as  to  Ownership  of  Goods. — If  the  owner  of  goods 
voluntarily  represent  that  the  goods  belong  to  another,  and  the  party  to 
whom  the  representation  is  made,  relying,  and  having  reason  to  rely,  on 
the  representation  as  true,  attach  the  goods  for  a  debt  due  from  the 
party  to  whom  it  was  represented  that  the  goods  belonged,  in  trover  for 
attaching  the  goods,  the  owner  will  not  be  permitted  to  show  that  his 
representation  was  false,  though  at  the  time  when  he  made  it  he  had  no 
notice  of  the  debt  on  which  the  goods  were  attached :  Horn  v.  CW« 
48  N.  H. 

Encouraging  other  Persons  to  Purchase. — ^Where  the  plaintiff  having 
a  claim  of  dower  in  premises  advertised  to  be  sold  by  a  receiver,  attended 
the  sale,  and  requested  the  defendant  to  purchase  the  property,  stating 
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that  she  had  no  claim  thereon ,  on  the  faith  of  which  the  defendant 
became  the  purchaser,  and  the  plaintiff  suhsequently  took  a  lease  of  the 
prembes  from  him :  Held,  that  these  circumstances  worked  a  perfect 
and  effectual  estoppel  in  pais,  against  any  claim  or  title  of  the  plaintiff  in 
hostility  to  that  which  the  defendant  acquired  at  such  sale  :  Mahney  v. 
Horaiiy  53  Barh. 

Evidence.        ^ 

Witness — Competency — Admissions. — After  the  entry  of  a  suit  hy  a 
minor  by  her  next  friend,  she  died,  and  her  administrator  was  admitted 
as  the  party  to  prosecute  the  suit :  it  was  held  that  the  wife  of  such  nest 
friend  was  a  competent  witness  for  the  plaintiff:  Taylor  v.  The  Grand 
Trunk  Railwuy,  48  N.  H. 

Held,  also,  that  it  was  too  late  to  object  to  her  competency  after  the 
direct  examination  in  ,her  deposition  had  been  read,  the  counsel  being 
aware  of  her  situation  at  the  commencement :  Id. 

The  admission  of  the  representations  of  a  sick  person  should  be  con- 
fined to  such  expressions  as  furnish  evidence  of  the  present  condition  of 
the  patient,  excluding  carefully  everything  in  the  nature  of  a  narrative 
of  what  is  past :  Id. 

The  statement  that  a  person  was  lamer  in  the  morning  than  the  day 
before,  is  not  matter  of  opinion  but  a  statement  of  a  fact,  and  not 
objectionable :  Id, 

The  admissions  of  the  father  of  the  person  alleged  to  be  injured,  and 
brioging  suit  for  the  injury,  made  before  her  death,  are  not  admissible 
against  her  administrator,  unless  it  be  shown  that  the  father  is  the  real 
party  in  interest  for  whose  benefit  the  suit  is  prosecuted  :  Id. 

If  this  be  shown  the  admissions  would  be  competent,  although  when 
they  were  made  the  father  had  no  interest :  Id. 

Bat  the  mere  fact  that  the  estate  of  the  daughter  would  descend  to 
the  father  subject  to  the  claims  upon  it,  would  not  make  him  the  party 
to  the  suit,  so  as  to  render  his  admissions  competent :  Id. 

The  testimony  of  a  physician  that  injuries  from  railroad  accidents 
were  more  severe  than  from  other  causes,  though  bearing  the  same 
external  appearance,  is  admissible,  although  his  knowledge  is  derived 
from  study  alone :  Id. 

On  the  cross-examination  of  a  witness  offered  by  the  railroad,  and 
who  had  charge  of  the  section  where  the  alleged  injury  happened  from 
a  defective  rail,  it  is  proper  to  ask  him  if  he  was  short  of  iron  at  the 
time:  Id. 

EXBOITTION.     See  Partnership. 

Trustee — Process — Practice. — ^Under  the  general  statutes  the  answers 
of  the  trustees  are  to  be  written  by  the  magistrate  as  in  the  case  of  other 
depositions ;  and  they  cannot  insist  upon  the  right  to  retire  with  their 
counsel  and  prepare  the  answers :  Morrison.  Adminstrator.  v.-  Annis, 
48N.H. 

Bat  the  provisions  of  the  general  statutes  do  not  apply  to  pending 
salts,  no  intention  that  they  should  being  expressed;  and,  therefore, 
trastees  in  suits  then  pending  have  the  right  to  retire  and  prepare  their 
answers,  with  the  aid  of  counsel :  Id. 
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Frauds,  Statute  of. 

Contract  for  Labor  not  within, — If  a  contract  be  esscDtially  for  the 
Bale  of  goods,  whether  they  are  then  manufactured  or  not,  it  is  within 
the  Statute  of  Frauds ;  but  where  the  labor  and  skill  of  a  workman  are 
of  the  essence  of  the  contract  the  statute  does  not  apply,  although  they 
are  to  be  expended  in  the  production  of  goods  and  chattels,  and  from 
the  workman's  own  raw  materials :  Pitkin  et  al.  v.  Noyes,  48  N.  H. 

The  same  doctrine  will  apply  to  an  agreement  to  raise  three  acres  of 
potatoes  and  deliver  them  to  the  other  party,  at  a  fixed  price  per  bushel; 
the  inquiry  being  whether  it  was  of  the  essence  of  the  agreement  that 
the  contractor  should  himself  raise  the  potatoes :  Id. 

The  compromise  of  doubtful  and  conflicting  claims,  understood  so  to 
be  by  the  parties,  is  a  good  and  sufficient  consideration  to  uphold  an 
agreement;  although  it  would  be  otherwise  if  the  claim  was  utterly 
without  foundation,  and  known  to  be  so :  Id, 

9 

Part-performance — Perfomuince  v)itkin  the  Year. ^-^ A  contract  for  the 
sale  of  700  cords  of  wood  upon  a  certain  lot  of  land,  at  $5  per  cord, 
made  on  the  1st  of  January,  the  vendor  to  deliver  as  much  thereof  as  he 
could  that  winter,  and  the  balance  thereof  during  the  next  following 
winter  and  year,  the  buyer  to  pay  for  what  was  delivered  at  the  dose  of 
each  winter's  delivery,  is  an  entire  contract  of  sale  of  the  whole  quantity; 
and  a  delivery  and  acceptance  of  a  part  the  first  winter  will  take  the 
case  out  of  the  Statute  of  Frauds :  Gault,  Brown  <&  Co.  v.  Brown  et  al^ 
48  N.  H. 

And  it  was  held,  also,  that  this  was  not  a  contract  which  was  not  to 
be  performed  in  one  year,  within  the  meaning  of  that  statute :  Id, 

Authority  of  Agent. — ^The  Statute  of  Frauds  does  not  require  that  the 
authority  of  the  agent  contracting  for  the  sale  of  lands  should  be  in 
writing.  It  may  be  established  by  parol,  and  it  will  be  inferred,  where 
the  principal  adopts  the  act  of  the  agent :  Pringle  v.  SpauMing,  53 
Barb. 

Agreement  for  Sale  of  Lands, — By  the  Statute  of  Frauds  an  agree- 
ment for  the  sale  of  lands,  to  be  valid,  must  be  binding  upon  all  the 
parties  by  whom  the  sale  is  to  be  made :  Snyder  v.  Neefku^  53  Barb. 

The  word  "  party,''  in  the  statute,  means  all  the  vendors,  when  more 
than  one  are  included  in  the  contract  of  sale :  Id. 

Subscription  by  Agent — ffis  Authority — Where  an  agreement  for  the 
sale  of  land  owned  by  two  persons  as  tenants  in  common,  is  subscribed 
by  a  third  person  as  their  agent,  it  must  appear  that  he  was  duly  autho- 
rized by  both  the  vendors  to  sign  the  contract.  If  authorized  by  one 
only,  the  agreement  is  not  binding  upon  either  of  the  parties  thereto:  Id- 

To  be  binding,  the  contract  must  be  signed  by  the  vendors,  all  of 
them,  personally,  or  by  an  authorized  agent,  and  the  contract  as  it 
appears  on  its  face  must  be  assented  to  by  the  vendee :  Id. 

Highway. 

Petition  to  open^Preuitiee. — Where  upon  a  petition  to  lay  oat  a 
highway  the  county  commissioners  report  against  it  upon  the  merits, 
and  there  is  judgment  upon  the  report  5  it  was  held,  that  another  peti- 
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tion  for  the  same  highway  at  the  expiration  of  two  years  ought  not  to 
be  referred  to  the  county  commisBioners,  if  it  was  made  to  appear  hy  tes- 
timony laid  before  the  court  that  there  was  no  change  of  circumstances, 
but  that  the  case  was  substantially  the  same ;  and  that  in  such  case  the 
petition  ought  to  be  dismissed :  Whitcher  et  cd,  v.  Town  of  Landaff^  48 
N.  H. 

Opening  o/— Proc^tce.^^Objections  to  the  form  of  a  petition  for  a  new 
highway  must  be  taken  before  the  reference  to  the  county  commissioners, 
or  they  will  be  considered  as  waived ;  and  this  applies  to  an  omission  to 
state  when  application  was  made  to  selecUuen :  WeMworih  y.  Town  of 
Farmington,  48  N.  H. 

Where  there  was  an  application  for  a  highway  filed  with  the  clerk  of 
the  court,  and  an  order  of  notice  issued  berore  January  1st  1868,  it  will 
be  considered  that  the  proceedings  were  had  and  commenced  and  were 
pending  when  the  general  statutes  took  e£fect,  and  therefore  that  the 
proceedings  must  be  governed  by  the  old  law :  Id. 

Accordingly,  where  the  commissioners  imposed  part  of  the  expense 
of  making  the  road  upon  towns  out  of  the  county,  it  was  held  that  the 
report  must  be  recommitted :  Id, 

Husband  and  Wife. 

Divorce — Support  of  .Child  horn  after  Decree. — ^The  husband  and 
vife  were  divorced  by  the  District  Court  of  Leavenworth  county  upon 
ber  application,  and  the  custody  of  the  three  minor  children  was 
awarded  to  her.  Two  days  after  the  decree  a  fourth  child  was  born.  In 
an  action  of  debt  brought  against  the  father  for  the  entire  support  and 
education  of  ail  the  children  by  the  mother,  held  that  she  could  not- 
recover  in  such  action  :  Harris  v.  Earrisy  6  Kan. 

That  the  only  way  for  relief  was  by  opening  the  decree  as  to  the 
children,  and  making  such  provision  for  them  as  might  be  just  under 
all  the  circamstanees,  or  by  other  proper  proceedings  under  or  supple- 
ntental  to  the  original  decree :  Id. 

Effect  of  Wife's  joining  in  Conveyance. — ^The  legal  effect  of  a  wife's 
uniting  with  her  husband  in  a  conveyance  of  his  lands  is  to  release  her 
dower.  Before  admeasurement,  she  has  no  interest  or  estate  in  the 
lands,  and  her  deed  operates  not  as  a  grant,  but  as  an  estoppel :  Moloney 
V.  Horan,  53  Barb. 

When  the  deed  of  the  husband  has  been  avoided  at  the  suit  of  creditors, 
on  the  ground  that  it  was  made  with  intent  to  hinder,  delay  or  defraud 
them,  there  remains  an  estate  in  the  fraudulent  grantee,  which  is  suffi* 
cient  to  support  or  feed  this  estoppel ;  for  the  fraudulent  deed  is  good 
and  effectual  as  between  the  parties  to  it.  A  payment  by  the  fraudulent 
grantee  or  grantor  to  the  creditors  of  their  debts,  would  extinguish  the 
wme,  and  render  his  title  valid :  Id. 

Merger  of  Dower. — Where  a  wife,  after  having  knowingly  and  de- 
wgnedly  participated  in  her  husband's  fraud,  by  joining  with  him  in 
conveying  his  land  to  a  third  person,  for  the  purpose  of  defrauding  his 
^'^w)!*,  takes  from  such  ^udulent  grantee  a  conveyance  of  the  same 
premises,  the  court  will  not  help  her- to  undo  the  consequences  of  her 
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acts,  one  of  which  was  to  accept  a  merger  of  her  dower,  in  the  fee  con- 
veyed to  her :  Moloney  y.  Horan^  53  Barh. 

As  a  wife  cannot  he  endowed  of  her  own  lands,  the  taking  of  such  a 
conveyance  will  destroy  the  claim,  if  any,  which  previously  existed:  Id. 

Infant. 

Disaffirmance  of  Contract, — An  infant  may  recover  for  what  he  has 
paid  or  done  while  an  infant  in  execution  of  his  voidable  contract,  by 
restoring  what  he  received  under  the  contract,  if  it  remain  in  specie,  or, 
if  not,  by  accounting  for  the  value  of  it :'  Heath  v.  Stevens^  48  N.  H. 

Where  an  infant  received  money  under  his  contract,  and  aflerwards 
while  an  infant  paid  money  in  execution  of  the  contract,  in  an  action  to 
recover  back  money  paid  under  the  contract,  it  is  not  necessary  that  the 
infant  should  first  repay  the  money  he  received  under  the  contract;  bot 
he  must  account  for  so  much  towards  the  sum  which  he  paid  in  execu- 
tion of  the  contract :  Id, 

Where  the  consideration  of  an  infant's  contract  consisted  partly  of 
money  paid  for  him,  and  partly  of  an  undertaking  by  the  defendant 
involving  uncertain  risks,  if  the  infant  seeks  to  recover  back  monej 
paid  by  him  in  execution  of  the  contract,  it  must  be  lefl  to  a  jury  to 
determine  what,  under  all  the  circumstances,  it  was  reasonable  the  infant 
should  engage  to  pay;  and  that  sum  should  be  allowed  to  the  defendant 
against  the  money  paid  by  the  infant  in  execution  of  the  contract,  and 
the  balance,  if  any,  recovered  by  the  plaintiff:  Id 

Landlord  and  Tenant. 

Lease  of  Farm  Land — Construction. — In  a  lease  of  a  farm  for  two 
years,  it  was  stipulated  that  for  every  ton  of  hay  produced  and  not  con- 
sumed on  the  farm,  the  lessee  should  leave,  or  haul  on  to,  and  nse  on 
the  same,  one  extra  half  cord  of  good  dressing ;  and  at  the  expiration 
should  leave  on  the  farm  dressing  in  value  equal  to  what  he  finds  there 
at  the  commencement  of  the  lease ;  and  that  he  shall  carry  on  the  farm 
during  the  term  in  a  good  husbandlike  manner,  and  will  not  commit 
strip  or  waste : 

Under  this  lease  it  was  held  that  the  tenant  was  to  use  on  the  farm, 
or  leave  there  for  use,  all  the  manure  made  there  in  the  usual  coarse  of 
husbandry,  together  with  what  he  was  to  bring  on  for  hay  sold  off.  And 
that  he  was  not  entitled  to  sell  or  carry  off  any  of  such  manure,  notwith- 
standing he  might  leave  at  the  end  of  the  term  as  much  as  he  found 
there  :  Hill  v.  De  Rochemont,  48  N.  H. 

Ifeld^  also,  that  the  tenant  was  not  at  liberty  to  carry  off  manure 
made  from  eel-grass  gathered  on  the  farm,  and  mixed  with  manure  made 
by  the  cattle  and  pigs  on  the  farm :  Id, 

Limitations,  Statute  of. 

Mortgage  with  Collateral  Agreement  as  to  Time  of  Payment. — A  note 
and  mortgage  were  given  on  the  22d  day  of  May  1862,  due  one  day  aitcr 
date :  at  the  same  time,  and  as  part  of  the  agreement  of  the  parties,  the 
obligees  in  the  note  gave  the  obligor  an  instrument  of  writing,  stipulat* 
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ing  that  the  obligor  should  have  five  years'  time  in  which  to  pay  the 
note : 

HeM^  that  no  right  of  action  accrued  on  the  note  until  the  expiration 
of  five  years,  and  consequently  the  Statute  of  Limitations  did  not  begin 
to  run  till  five  years  had  expired :  Round  v.  Donnell  dc  Saxtan^  5  Kan. 

Municipal  Corporation.    See  Constitutional  Law. 

Neoliobnoe.     See  Railroad. 

Ofticer.     See  Aisumpnt. 

Partnership. 

Levy  hy  Partnership- Creditor  on  Land  of  One  Partner. — After  the 
levy  of  an  execution  on  the  land  of  a  partner  for  a  partnership  debt  has 
become  complete  by  the  lapse  of  a  year  from  the  time  of  the  levy,  a 
creditor  of  the  individual  partner  cannot  defeat  the  levy  for  the  part- 
nership debt  by  attaching  the  same  land  and  levying  his  execution  on 
it :  Bowker  v.  Smith,  48  N.  H. 

Probate  Court. 

Will  creating  Trust — Jurisdiction  over  Trustee. — Where  a  will  creates 
a  trust  and  appoints  the  trustees,  the  Court  of-  Probate,  in  which  the 
will  was  proved,  and  the  estate  administered,  has  not  jurisdiction  to 
determine  conflicting  claims  to  the  trust  fund,  and  compel  the  trustees 
to  execute  the  trust  according  to  the  intent  of  the  will :  Hayes  v.  Hayes, 
48  N.  H. 

Promissory  Notes. 

Waiver  of  Demand  and  Nottjce. — Any  act  of  an  endorser  of  a  pro- 
missory note  calculated  to  put  the  holder  off  his  guard,  and  prevent  him 
from  treating  the  note  as  he  would  otherwise  have  done,  is,  in  judgment 
of  law,  a  waiver  of  demand  and  notice :  Sheldon  v.  Horton,  53  Barb. 

Thus,  where  the  holder  of  a  note  told  the  endorser,  sixteen  days 
before  it  fell  due,  that  the  maker  wanted  the  note  to  remain  another 
year,  and  asked  him  if  he  was  willing,  at  the  same  time  taking  the  note, 
looking  it  over,  and  saying  it  was  a  good  note :  Held,  that  this  excused 
a  demand  and  notice  of  non-payment :  Id. 

Railroad. 

Negligence — Degree  of  Care  required. — Common  carriers  of  passen- 
gers are  bound  to  the  exercise  of  the  utmost  care  and  diligence  of  very 
cautious  persons,  and  are  responsible  for  any,  even  the  smallest  negli- 
gence :   Taylor  v.  Grand  Trunk  Railway,  48  N.  H. 

The  standard  of  care  and  diligence  required  of  a  railroad  in  carrying 
passengers,  does  not  depend  upon  its  pecuniary  condition  or  the  amount 
of  its  revenues ;  but  it  is  bound  to  provide  a  track,  rolling-stock,  and  all 
other  agencies  suited  to  the  nature  and  extent  of  the  business  it  assumes 
to  do :  Id. 

A  direction  to  the  jury  that  a  railroad  must  use  such  a  degree  of  care 
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as  ifl  practicable,  short  of  iDcurring  an  expense  which  would  render  it 
altogether  impossible  to  continue  ((he  business,  is  erroneous  and  calca- 
hited  to  mislead  the  juiy :  Id. 

Where  an  injury  upon  a  railroad  is  caused  by  the  gross  negligence  of 
the  corporation,  the  jury  may,  if  they  think  proper,  award  exemplary 
damages:  Id, 

RfiPtEVlN. 

Title  to  Property  repUfyied. — In  an  action  of  replevin,  under  the  code 
of  civil  procedure  of  1859,  where  the  plaintiiF  gave  bond  and  took  pos- 
session of  the  property  replevied,  neither  the  suing  out  of  the  writ  nor 
the  giving  of  the  bond  changed  the  title  of  the  property ;  and  if  the 
defendant  was  an  officer  holding  the  property  by  virtue  of  a  levy,  under 
an  order  of  attachment,  or  an  execution,  his  lien  on  the  property  was 
not  destroyed,  but  only  suspended  until  final  judgment  in  the  repleyin 
case,  and  then  if  the  judgment  was  in  his  favor,  and  for  a  return  of  the 
property,  he  might  retake  it  whenever  he  chose  to  do  so :  Keystr  &  Co. 
V.  Stein,  5  Kan. 

A  person  who  became  the  surety  on  the  replevin-bond  and  took  the 
property  into  his  possession  to  indemnify  himself,  was  not  an  innocent 
or  bond,  fide  purchaser,  and  obtained  no  better  rights  to  the  property 
than  the  plaintiff  had :  Id. 

The  plaintiff  in  replevin  under  said  code  was  bound  only  to  prosecute 
the  action  to  final  judgment,  pay  the  costs  and  return  the  property,  if 
such  was  the  judgment  of  the  court ;  and  such  judgment  being  the  final 
adjudication  between  the  parties,  neither  party  could  resort  to  any  other 
proceeding  afterwards,  but  must  look  to  that  judgment  alone  for  his 
rights  and  his  remedies;  thence  if  the  defendant  in  replevin  obtained  no 
judgment  for  a  return  of  the  property,  the  title  to  the  same  at  once 
vested  absolutely  in  the  plaintiff:  Id, 

Ten  Hour  Law.    See  Contract. 

Town.     See  Constitutional  Law, 

Trustee.    See  Probate  Court, 

Trustee  Prooe&s.     See  Execution. 

Will.     See  Probate  Court, 

Witness.    See  Evidence, 

Party — Action  against  Executor. — Under  the  law  of  June  1865,  ch. 
4074,  a  party  will  not  ordinarily  be  allowed  to  testify  when  the  ad?erse 
party  is  an  executor  or  administrator,  unless  the  latter  elect  to  testify : 
Brown  and  Wife  v.  Brown,  48  N.  H. 

But  in  respect  to  transactions  and  admissions  arising  since  the  decease 
of  the  testator  or  intestate,  it  would  be  a  proper  exercise  of  discretion 
to  allow  the  living  party  to  testify :  Id. 
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THE  POWER  OF  THE  PRESIDENT  TO  GRANT  A  GENERAL  PAR- 

DON  OR  AMNESTY   FOR  OFFENCES  AGAINST  THE  UNITED 

STATES. 

( Continued  from  p.  532.) 

The  report  of  the  Senate  Judiciary  Committee  very  justly 
says  that  the  knowledge  of  these  terms,  amnegtyy  pardon^  reprieve^ 
and  of'  their  settled  meaning  and  effect  under  the  English  sysfiem 
of  government,  must  have  existed  in  the  Constitutional  Conven- 
tion of  1787 ;  but  then  proceeds  to  insist  that  the  Convention,  by 
not  using  the  word  amnesty  in  the  article  conferring  power  on  the 
President  ^^  to  grant  pardons,"  must  be  understood  as  intending 
not  to  invest  him  with  any  power  to  grant  amnesty  for  offences 
against  the  United  States.  Of  course,  the  intention  of  the  fram- 
ers  of  the  Constitution  is  the  chief  thing  to  be  regarded  in  the 
construction  of  any  grant  of  power  contained  in  the  Constitution; 
but  the  claim  that  they,  in  conferring  on  the  President  the  power 
^^  to  grant  pardons,"  die}  not  intend  to  give  him  the  pow^r  to  grant 
'  amnesty  is  in  clear  and  manifest  conflict  with  the  proceedings  and 
debates  of  the  Convention,  as  well  as  with  the  exposition  of  this 
article  published  in  the  Federalist  while  the  Constitution  was 
pending  before  the  state  conventions  for  ratification.  From  the 
proceedings  and  debates  of  the  Convention  and  this  contemporary 
exposition  of  this  article,  it  is  so  clear  as  to  be  unquestionable 
that  the  framers  of  the  Constitution  not  only  intended  to  invest 
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the  President  with  power  to  grant  amnesty  for  offences  against 
the  United  States,  but  understood  that  this  power  to  grant 
amnesty  was  included  in  the  power  "  to  grant  pardons." 

The  "  Shays  Rebellion"  in  Massachusetts  occutred  in  the  year 
next  preceding  the  session  of  the  Convention  of  1787.  Governor 
Bowdoin  was  then  the  chief  magistrate  of  that  Commonwealth, 
and  by  his  wise  and  vigorous  policy  the  rebellion  was  completely 
suppressed.  At  the  annual  state  election  in  the  spring  of  1787, 
he  was  a  candidate  for  re-election,  but  was  defeated  by  Governor 
Hancock,  who  received  the  support  of  the  Shays  party,  and  of 
all  who  sympathized  with  them ;  and  the  result  of  the  election 
was  in  fact  a  triumph  of  that  party:  1  Holland's  History  of 
Western  Massachusetts,  p,  288.  By  the  Constitution  of  Massa- 
chusetts of  1780,  chap.  2,  §  1,  art.  8,  the  power  of  pardoning 
offences  against  the  Commonwealth,  except  in  cases  of  impeach- 
ment, was  vested  in  the  Governor,  acting  by  and  with  the  advice 
of  the* Executive  Council,  subject  to  this  limitation,  viz.:  "But 
no  charter  of  pardon  granted  by  the  Governor,  with  advice  of  the 
Council,  before  conviction,  shall  avail  the  party  pleading  the  same, 
notwithstanding  any  general  or  particular  expressions  contained 
therein  descriptive  of  the  offence  or  offences  intended  to  be 
pardoned." 

This  provision  of  the  Constitution  by  which  the  executive 
power  of  pardoning  is  restricted  still  remains  in  force.  As  the 
governor  and  council  could  not  pardon  any  offences  until  after 
conviction^  they  of  course  had  no  power  to  grant  a  general  pardon 
or  amnesty  applicable  to  those  who  had  been  engaged  in  the 
rebellion. 

These  facts  become  peculiarly  significant  in  view  of  the  refer- 
ence which  was  made  to  the  Shays  Rebellion,  in  the  Convention 
of  1787,  by  Mr.  Rufus  King  (who  was  then  one  of  the  delegates 
to  that  Convention  from  Massachusetts,  and  afterwards  a  distin- 
guished Senator  from  New  York),  and  by* Mr.  Madison  and  Col.^ 
George  Mason  in  the  Virginia  State  Convention,  as  well  as  in 
view  of  the  remarks  in  the  74th  number  of  the  Federalist  on  the 
power  given  by  the  Constitution  to  the  President  "  to  grant  par- 
dons," as  hereinafter  mentioned. 

In  Mr.  Madison's  "Debates  of  the  Federal  Convention  held  in 
1787,"  published  in  the  volume  supplementary  to  "Elliott*3 
Debates,"  and  usually  referred  to  as  the  5th  volume  of  "Elliott's 
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Debates,"  there  is  a  full  account  of  the  proceedings  and  debates 
in  the  Convention,  so  far  as  the  article  conferring  the  power  to 
grant  pardons  was  specially  the  subject  of  consideration;  and 
this  account  is  contained  in  the  following  extracts,  viz. : — 

**/»  Contention^  Saturday/,  August  25<A,  1787. — P.  480. 

**  Mr,  Sherman  moved  to  amend  the  "  power  to  grant  reprieves  and  par- 
dons" so  as  to  read  '^  to  grant  reprieves  until  the  ensuing  session  of  the 
Senate,  and  pardons  with  consent  of  the  Senate." 

Connecticut,  aye,  1.  New  Hampshire,  Massarfiusetts,  Pennsylvania, 
Maryland,  Virginia,  North  Carolina,  South  Carolina,  Georgia,  no,  8. 

The  words  *'  except  in  cases  of  impeachment"  were  inserted  nan.  con. 
after  "  pardons." 

Monday,  August  27ih,  1787.— P.  480. 
Article  2,  Sect.  2,  being  resumed, — 
Mr,  L.  Martin  moved  to  insert  the  words  **  after  conviction"  after  the 
words  **  reprieves  and  pardons." 

3fr.  Wilson  objected,  that  pardon  before  conviction  might  be  necessary, 
in  order  to  obtain  the  testimony  of  accomplices.     lie  stated  the  case  of  for- 
geries, in  which  this  might  particularly  happen. 
Mr»  L.  Martin  withdrew  his  motion. 

Saturday,  September  l^th,  1787.— P.  549. 

"  Article  2,  Sect.  2. 

"  lie  shall  have  power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States,"  &<s. 

Mr.  Randolph  moved  to  except  **  cases  of  treason."  The  prerogative  of 
pardon  in  these  cases  was  too  great  a  trust.  The  President  may  himself  be 
guilty.     The  traitors  may  be  bis  own  instruments. 

Col.  Mason  supported  the  motion. 

Mr.  Gouvemeur  Morris  had  rather  there  should  be  no  pardon  for  treason 
than  let  the  power  devolve  on  the  legislature. 

Mr.  Wilson. — Pardon  is  necessary  for  cases  of  treason,  and  is  best  placed 
in  the  hands  of  the  executive.  If  he  be  himself  a  party  to  the  guilt,  he 
can  be  impeached  and  prosecuted. 

Mr.  King  thought  it  would  be  inconsistent  with  the  constitutional  sepa- 
ration  of  the  executive  and  legislative  powers,  to  let  the  prerogative  be 
exercised  by  the  latter.  A  legislative  body  is  wholly  unfit  for  the  purpose. 
They  are  governed  too  much  by  the  passions  of  the  moment.  In  Massa- 
chusetts, one  Assembly  would  have  hung  all  the  insurgents  in  that  state : 
the  next  was  equally  disposed  to  pardon  them  all.  He  suggested  the  expe- 
dient of  requiring  the  concurrence  of  the  Senate  in  acts  of  pardon. 

Mr.  Madison  admitted  the  force  of  objections  to  the  legislature,  but  the 
pardon  of  treasons  was  so  peculiarly  improper  for  the  President,  that  he 
should  acquiesce  in  the  transfer  of  it  to  the  former  rather  than  leave  it 
altogether  in  the  hands  of  the  latter.  He  would  prefer  to  either  an  asso- 
ciation of  the  Senate,  as  a  council  of  advice,  with  the  President. 
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Mr.  Randolph  could  not  admit  the  Senate  into  a  share  of  the  power.  The 
great  danger  to  liberty  lay  in  a  combination  between  the  President  and 
that  body. 

Col,  Mason. — The  Senate  has  already  too  much  power.  There  can  be  no 
danger  of  too  much  lenity  in  legislative  pardons,  as  the  Senate  must  con* 
cur ;  and  the  President  moreover  can  require  two-thirds  of  both  houses. 

On  the  motion  of  Mr.  Randolph : — Virginia,  Georgia,  aye,  2 ;  New  Hamp- 
shire, Massachusetts,  New  Jersey,  Pennsylvania,  Delaware,  Maryland, 
North  Carolina,  South  Carolina,  no,  8.    Connecticut  divided." 

In  the  objections  of  George  Mason  to  the  Constitution,  as 
adopted  by  the  Convention,  in  which  he  assigns  his  reasons  for  not 
signing  the  same  (Elliott's  Debates,  voL  1,  p.  494),  he  says : — 
^^  The  President  of  the  United  States  has  the  unrestrained  power 
of  granting  pardon  for  treason ;  which  may  be  sometimes  exercised 
to  screen  from  punishment  those  whom  he  had  secretly  instigated 
to  commit  the  crime,  and  thereby  prevent  a  discovery  of  his  own 
guilt."  The  subject  of  the  President's  power  to  grant  pardon 
under  the  Constitution  does  not  appear  to  have  been  the  subject 
of  consideration  or  allusion  in  any  state  convention  except  that 
of  Virginia.  In  the  state  convention  of  Virginia,  both  Col. 
Mason  and  Mr.  Madison  were  members,  as  they  had  also  been 
members  of  the  Federal  Convention  which  framed  the  Constitu- 
tion ;  and  in  the  Virginia  convention  Col.  Mason  repeated  his 
objections  to  the  Constitution,  and  the  following  debate  thereupon 
occurred  (see  Elliott's  Debates,  vol.  3,  p.  497),  via. : — 

^'  Mr.  Madison f  adverting  to  Mr.  Mason's  objections  to  the  President's 
power  of  pardoning,  said  it  would  be  extremely  improper  to  vest  it  in  the 
House  of  Representatives,  and  not  much  less  so  to  place  it  in  the  Senate; 
because  numerous  bodies  were  actuated  more  or  less  by  passion,  and  might, 
in  the  mom^ent  of  vengeance,  forget  humanity.  It  was  an  established  prac- 
tice in  Massachusetts  for  the  legislature  to  determine  in  such  cases.  It  was 
found,*'  says  he,  *^  that  two  different  sessions,  before  each  of  which  the 
question  came  with  respect  to  pardoning  the  delinquents  of  the  rebellion, 
were  governed  precisely  by  different  sentiments :  the  one  would  execute 
with  universal  vengeance,  and  the  other  would  extend  general  mercy.  *  *  * 

Mr.  Mason  vindicated  the  conduct  of  the  Assemblies  mentioned  by  ths 
gentleman  last  up.  He  insisted  they  were  both  right ;  for,  in  the  fir^t  in- 
stance,  when  such  ideas  of  severity  prevailed,  a  rebellion  was  in  existence. 
In  such  circumstance,  it  was  right  to  be  rigid.  But  after  it  was  over,  it 
would  be  wrong  to  exercise  unnecessary  severity. 

Mr.  Madison  replied  that  the  honorable  member  had  misunderstood  the 
fact;  for  the  first  Assembly  was  after  the  rebellion  was  over.  The  decision 
must  have  been  improper  in  the  one  or  the  other  cas^.    '  It  marks  this  imr 
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» 
portant  truth/  says  he,  *  that  numerous  bodies  of  men  are  improper  to 

exercise  this  power.    The  universal  experience  of  mankind  proves  it.' " 

• 

The  above  extracts  show  that  all  who  participated  in  the  debates 
on  this  subject,  alike  understood  (however  widely  they  differed  in 
opinion  in  other  respects)  that  this  article  conferring  the  power 
"  to  ^rant  pardons,"  included  the  power  to  grant  a  general  pardon 
or  amnesty  in  cases  of  treason ;  and,  in  view  of  the  reference  to 
the  general  pardon  or  amnesty  which  was  granted  in  the  ease  of 
the  Shays  Rebellion,  it  is  a  "clear*  conclusion"  that  the  framers. 
of  the  Constitution  intended  to  f)lace  this  power  to  grant  a  general 
pardon  in  cases  of  treason .  in  the  hands  of  the  President  alone, 
and  .not  to  allow  to  the  legislative  branch  of  the  government  any 
share  in  the  exercise  of  it.  This  conclusion  is  inipregnably  forti- 
fied by  the  contemporary  construction  of  the  power  "  to  grant 
pardons,"  which  was  given  by  the  friends*  of  the  Constitution  * 
while  that  instrument  was  pending  before  the  state  conventions 
for  ratiiBcation. 

The  only  reference  made  in  the  Federalist  to  the  subject  of  the 
President's  power  "  to  grant  pardon,"  is  contained  in  the  following 
extract  from  its  74th  number  (No.  73  in  Dawson's  edition),  which 
was  written  by  Hamilton,  viz. : — 

"  The  expediency  of  vesting  the  power  of  pardoning  in  the  President  has, 
if  I  mistake  not,  been  only  contested  in  relation  to  the  crime  of  treason. 
This^  it  has  been  urged,  ought  to  have  depended  upon  the  assent  of  one  or  both 
of  the  branches  of  the  legislative  body, 

I  shall  not  deny  that  there  are  strong  reasons  to  be  assigned  for  requir- 
ing in  this  particular  the  concurrence  of  that  body  or  Of  a  part  of  it.  As 
treason  is  a  crime  levelled  at  the  immediate  being  of  the  society,  when  the 
laws  have  once  ascertained  the  guilt  of  the  offender,  there  seems  a  fitness 
in  referring  the  expediency  of  an  act  of  mercy  towards  him  to  the  judg- 
ment of  the  legislature.  And  this  ought  the  rather  to  be  the  case,  as  the 
supposition  of  the  connivance  of  the  chief  magistrate  ought  not  to  be 
entirely  excluded. 

But  there  are  also  strong  objections  to  such  a  plan.  It  is  not  to  be  doubted 
that  a  single  man  of  prudence  and  good  sense  is  better  fitted,  in  delicate 
conjunctures,  to  balance  the  motives  which  may  plead  for  and  against  the 
remission  of  the  punishment,  than  any  numerous  body  whatever.  It  de- 
lerves  particular  attention^  that  treason  will  often  be  connected  with  seditions 
vhich  embrace  a  large  proportion  of  the  community ;  as  lately  happened  in 
Massachusetts.  In  every  such  case,  we  might  expect  to  see  the  representa- 
tion of  the  people  tainted  with  the  same  spirit  which  had  given  birth  to 
the  offence.  And  when  parties  were  pretty  equally  matched,  the  secret 
sympathy  of  the  friends  and  favorers  of  the  condemned  person,  availing 
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itself  of  the  good  nature  and  >yeaknes8  of  others,  might  frequently  bestow 
impunity  where  the  terror  of  an  example  was  necessary.  On  the  other 
hand,  when  the  sedition  had  proceeded  from  causes  which  had  inflamed  the 
resentments  of  the  major  party,  they  might  often  be  found  obstinate  and 
inexorable,  when  policy  demanded  a  conduct  of  forbearance  and  clemency. 
But  the  principal  argument  for  reposing  the  power  of  pardoning  in  IhU 
case  in  the  chief  magistrate  is  this :  iti  seasons  of  insurrection  or  rebtllhn^ 
there  are  often  critical  moments  when  a  well-timed  offer  of  pardon  to 
the  insurgents  or  rebels  mag  restore  the  tranquillity  of  the  Commonwealth; 
and  which,  if  suffered  to  pass  unimproved,  it  may  never  be  possible 
afterwards  to  recall.  The  dilatory  process  of  convening  ike  legislature^ 
or  one  of  its  branches,  for  the  purpose  of  obtaining  its  sanction  to  the  mea- 
sure, would  frequently  be  the  occasion  of  letting  slip  the  golden  opportunity. 
The  loss  of  a  week,  a  day,  an  hoitr,  may  sometimes  be  fatal.  If  it  should  be 
observed  thai  a  discretionary  power,  with  a  view  to  such  contingencies^  might 
occasionally  be  conferred  ujton  the  President,  it  may  be  answered  in  the  frst 
place,  that  it  is  questionable  whether,  in  a  limited  constitution,  that  power 
could  be  delegated  by  lato ;  and  in  the  second  place,  that  it  would  generally 
be  impolitic  beforehand  to  take  any  step  which  might  hold  out  the  prospect 
of  impunity.  A  proceeding  of  this  kind,  out  of  the  usual  course,  would  be 
likely  to  be  construed  into  an  argument  of  timidity  or  of  weakness,  and 
would  have  a  tendency  to  embolden  guilt." 

There  are  three  precedents  or  instances  in  our  history  of  the 
grant  by  the  President  of  a  general  pardon  by  proclamation,  with- 
out the  authority  or  assent  of  Congress,  each  occurring  when  the 
men  who  framed  the  Constitution  were  actors  in  public  life.  In 
neither  case  was  the  propriety  of  this  exercise  of  the  pardoning 
power  challenged  or  questioned. 

The  first  of  these  instances  was  in  the  case  of  the  insurrection 
in  the  western  counties  in  Pennsylvania  in  1794,  obstructing  the 
execution  of  the  acts  for  raising  a  revenue  on  distilled  spirits  and 
stills,  known  as  the  "Whiskey  Insurrection."  By  his  proclama- 
tion, dated  July  10th  1795,  President  Washington  granted  "a 
full,  free,  and  entire  pardon  to  all  persons  (excepting  as  herein- 
after excepted),  of  all  treasons,  misprisions  of  treason,  and  other 
indictable  offences  against  the  United  States,  committed  within  the 
fourth  survey  of  Pennsylvania  before  the  said  22d  day  of  August 
last  past,  excepting  and  excluding  therefrom,  nevertheless,  every 
person  who  refused  or  neglected  to  give  and  subscribe  the  said 
assurances"  [of  submission  to  the  laws  of  the  United  States,  which 
were  required  as  te^ms  for  the  pardon,  as  mentioned  in  the  pre- 
amble or  recital  of  the  proclamation],  "  in  the  manner  aforesaid 
(or  having  subscribed,  hath  violated  the  same),  and  now  standcth 
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indicted  or  convicted  of  any  treason,  misprision  of  treason,  or 
other  offence  against  the  United  States;  hereby  remitting  and 
releasing  unto  all  persons,  except  as  before  excepted,  all  penalties 
incurred  or  supposed  to  be  incurred  for,  or  on  account  of,  the 
premises."  This  proclamation  may  be  found  published  at  length 
in  Sparks'  Writings  of  Washington,  vol.  12,  p.  134. 

The  second  instance  of  the  grant  of  a  general  pardon  by  the 
President  was  in  the  case  of  the  insurrection  in  the  counties  of 
Northampton,  Montgomery,  and  Bucks,  in  Pennsylvania  in  1798, 
to   prevent  the  execution  of  the  law  directing  the  valuation  of 
houses  and  lands  and  the  enumeration  of  slaves,  and  levying  taxes 
on  the  same,  which  is  known  as  the  "  House  Tax  Insurrection." 
Three  persons  in  that  particular  district  of  country.  Fries,  Heyney, 
and  Getman,  were  convicted  of  treason,  committed  in  obstructing 
the  execution  of  this  law,  and  sentence  of  death  was  passed  upon 
them.    In  the  cabinet  of  President  John  Adams,  Attorney-General 
Lee  (who  was  also  acting  as  Secretary  of  State  pro  tempore)^  and 
Stoddert,  Secretary  of  the  Navy,  recommended  that  Fries  only 
should  be  left  for  execution.     Wolcott,  Secretary  of  the  Treasury, 
recommended  that  all  three  should  be  executed.     Lee  and  Stod- 
dert expressed  their  opinion  that  it  would  be  more  just  and  wise 
that  all  should  suffer  the  sentence  of  the  law  than  that  all  should 
be  pardoned.     See  their  letters  to  the  President,  dated  20th  May 
1800,  in  the  Life  and  Works  of  John  Adams,  vol.  9,  pp.  59—60. 

The  President,  "  taking  on  himself  the  responsibility  of  one 
more  appeal  to  the  humane  and  generous  natures  of  the  American 
people,"  directed  a  pardon  to  be  issued  to  all  three^  and  also 
directed  Secretary  Lee  to  prepare  ^*  a  proclamation  of  a  general 
pardon  of  all  treasons  and  conspiracies  to  commit  treasons,  here- 
tofore committed  in  the  three  offending  counties,  in  opposition  to 
the  law  laying  taxes  on  houses,  &c.,  that  tranquillity  may  be 
restored  to  the  minds  of  those  people,  if  possible.*'  See  his  letter 
to  Lee,  Secretary  of  State,  pro  tempore,  dated  21st  May  1800  : 
Id.,  same  vol.,  p.  60.  This  proclamation  of  a  general  pardon  was 
dated  and  issued  on  the  21st  May  1800,  and  is  published  at  length 
in  the  same  volume  last  referred  to,  p.  178.  It  grants  a  full 
pardon  to  all  persons  whf  had  been  engaged  in  the  insurrection, 
and  remits  and  releases  unto  all  such  persons  all  pains  and  penalties 
incurred  or  supposed  to  be  incurred  for  or  on  account  of  the  pre- 
mises, in  terms  as  ample  as  those  used  in  the  proclamation  of 
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President  Washington  in  the  case  of  the  Whiskey  Insurrection, 
before  referred  to. 

In  his  letter  X.,  to  the  printers  of  the  Boston  Patriot,  President 
Adams,  referring  to  his  course  in  this  matter,  says: — '*In  all 
great  and  essential  measures,  he  (the  President)  is  bound  by  his 
honor  and  his  conscience,  by  his  oath  to  the  Constitution,  as  well 
as  his  responsibility  to  the  public  opinion  of  the  nation,  to  act  his 
own  mature  and  unbiassed  judgment,  though  tlnfortunately  it  may 
bo  in  direct  contradiction  to  the  advice  of  all  Jiis  ministers.  This 
was  my  situation  in  more  than  one  instance.  It  had  been  so  in 
the  nomination  of  Mr.  Gerry ;  it  was  afterwards  so  in  the  pardon 
of  Fries ;  two  measures  that  I  recollect  with  infinite  satisfaction, 
and  which  will  console  me  in  my  last  hour."  He  also,  in  another 
reference  to  the  same  matter,  in  a  letter  to  James  Lloyd,  dated 
81st  March  1815  (Id.,  vol.  10,  pp.  152-164),  says  that  "  his  judg- 
ment was  clear  that  their  crime"  (referring  to  Fries,  Heyney,  and 
Gretman)  ^'  did  not  amount  to  treason.  They  had  been  guilty  of 
a  high-handed  riot  and  rescue,  attended  with  circumstances  hot, 
rash,  violent,  and  dangerous,  but  all  these  did  not  amount  to  trea- 
son. And  I  thought  the  officers  of  the  law  had  been  injudicious 
in  indicting  them  for  any  crime  higher  than  riot,  aggravated  by 
rescue." 

The  third  instance  of  a  grant  of  a  general  pardon  by  the  Presi- 
dent was  in  the  case  of  the  proclamation  of  President  Madison, 
dated  February  16th  1816,  concerning  certain  foreigners  and 
citizens,  known  as  "  the  Barataria  pirates,"  who  had  co-operated 
in  forming  a  large  establishment  at  an  island  in  Lake  Barataria, 
near  the  mouth  of  the  river  Mississippi,  for  the  purpose  of  a 
clandestine  and  lawless  trade,  in  violation  of  the  non-intercourse 
act,  during  the  last  war  with  England.  Thp  government  of  the 
United  States  had  caused  this  establishment  to  be  broken  up,  and 
proceeded  to  prosecute  the  offenders  by  indictment.  For  reasons 
set  forth  in  his  proclamation.  President  Madison  granted  to  the 
offenders  a  full  pardon  of  all  offences  against  the  laws  touching 
the  intercourse  and  commerce  of  the  United  States  with  foreign 
nations,  and  directed  all  suits,  indictments,  and  prosecutions  for 
fines,  penalties,  forfeitures,  &c.,  to  be  ||iscontinued  and  released. 
This  proclamation  bears  date  two  days  before  the  date  of  the  pro- 
clamation of  the. treaty  of  peace  with  England,  known  as  the 
treaty  of  Ghent,  and  was  issued  while  Congress  was  in  session. 
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It  is  admitted  in  the  report  of  the  Senate  Judiciary  Committee 
that  these  proclamations  of  Presidents  Washington,  John  Adams, 
and  Madison  '' purport  to  grant  general  pardon  and  remission 
of  penalties,"  but  it  is  claimed  that  ^^they  do  not  purport  to  grant 
amnesty  or  any  reBtoration  of  lost  rights,"  as  the  recent  proclama- 
tion of  President  Johnson  does.  Unless  all  recognised  definitions 
are  ignored  and  set  at  defiance,  amnesty  is  the  distinguishing 
feature  and  element  in  every  act  of  general  pardon ;  and  where 
such  a  pardon  is  full  and  without  exception  or  qualification,  it  is, 
proprio  vigore,  a  complete  and  perfect  amnesty. 

It  is  certain  that  President  Washington  understood  that  his 
proclamation  granted  amnesty^  and  that  he  did  not  comprehend 
or  understand  the  distinction  attempted  to  be  made  in  this  report 
between  amnesty  and  pardon.  In  his  "  speech"  to  both  Houses 
of  Congress  on  19th  November  1794 — (there  were  no  "3ie«- 
sages'^  from  the  President  to  Congress  at  the  commencement  of 
its  annual  sessions  until  President  Jefferson's  time) — in  referring 
to  the  insurrection  in  the  western  counties  of  Pennsylvania, 
known  as  the  Whiskey  Insurrection,  he  speaks  of  his  appoint- 
ment of  commissioners  to  confer  with  citizens  in  the  insurgent 
district,  and  says  that  ^^ pardon  was  tendered  to  them  [the  in- 
surgents] by  the  Government  of  the  United  States  and  that  of 
Pennsylvania,  upon  no  other  condition  than  a  satisfactory  assur- 
ance of  obedience  to  the  laws."  In  a  subsequent  reference  in  the 
same  "speech"  to  this  tender  of  pardon  to  the  insurgents,  he 
speaks  of  it  as  "the  proffered  terms  of  amnesty,*'  being  appar- 
ently unsuspicious  that  it  would  ever  be  claimed  that  amnesty  and 
pardon  are  words  which  "  are  not  synonyms  or  equivalents,"  or 
that  these  words  "  import,*  as  they  always  have  done,  widely 
different  things:"  Sparks*  Writings  of  Washington,  vol.  12,  pp. 
47,  48. 

In  respect  to  the  statement  that  the  proclamations  of  a  general 
pardon  by  Presidents  Washington,  John  Adams,  and  Madison  do 
not  purport  to  grant  "  any  restoration  of  lost  rights  as  the  one  in 
question  does"  (referring  to  the  recent  proclamation  of  President 
Johnson),  it  may  be  observed  that  no  rights  can  be  considered  as 
forfeited  or  "  lost"  until  a  conviction  and  judgment  in  due  course 
of  law,  and  that  the  effect  of  a  pardon,  when  it  is  full  and  com- 
plete, is  to  remove  every  disability  incident  to  the  conviction  and 
judgment,  and  to  restore  every  right  forfeited  or  lost  by  the  con- 
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viction  and  judgment — the  only  limitation  to  its  operation  being 
that  it  does  not  restore  offices  forfeited,  or  property  or  interests 
vested  in  others,  in  consequence  of  the  conviction  and  judgment. 

The  same  form  of  expression,  in  respect  to  "  the  restoration 
of  all  rights  of  property,"  is  contained  in  President  Lincoln's 
proclamation  of  amnesty  dated  8th  December  1863,  as  herein- 
after quoted.  No  act  of  amnesty  could  be  complete  without  a 
restoration  of  rights  lost  or  forfeited  by  the  offender  or  offenders ; 
and,  if  not  expressed,  it  is  necessarily  implied  in  every  such  act 
that  the  offence  and  all  of  its  incidents  and  consequences  shall  be 
blotted  out  ''  and  put  in  utter  oblivion.'*  A  necessary  incident 
of  an  act  cannot  be  regarded  as  being  either  objectionable  or 
unauthorized,  because  it  is  expressed  in  the  act  instead  of  being 
left  to  be  implied  from  it.  But  the  objection  which  is  made  to 
the  e«press-lon  in  the  proclamation  in  respect  to  the  "  restoration 
of  lost  rights"  does  not  touch  the  question  whether  the  Consti- 
tution gives  to  the  President  or  to  Congress  the  power  to  grant  a 
general  amnesty  or  pardon ;  and  this  expression  may  be  stricken 
from  the  proclamation  without  impairing  its  effect  as  an  act  of 
full,  complete,  and  unconditional  amnesty  or  pardon.  So  far  as 
the  proclamation  is  authorized  by  the  Constitution,  the  courts  will 
give  effect  to  it  as  a  legal  and  valid  act ;  while  so  far  as  it  assume 
to  do  anything  which  is  not  within  the  constitutional  prerogative 
of  the  President,  it  will,  to  that  extent,  and  to  that  extent  only, 
be  treated  as  being  illegal  and  void. 

A  reference  is  made  in  the  report  of  the  Senate  Judiciary 
Committee  to  the  13th  section  of  the  Act  of  Congress  of  July 
17th  1802,  purporting  to  confer  upon  the  President  power  to 
grant  "  pardon  and  amnesty  in  certain  cases,  which  is  now 
repealed  as  before  mentioned ;  and  it  is  stated  that  it  was  "  under 
this  plenary  and  sufficient  authority  of  Congress  that  the  pro- 
clamations of  both  Mr.  Lincoln  and  the  present  Executive 
[Johnson],  except  the  last  one  [three  ?]  referred  to  in  the  mes- 
sage [the  President's  message  to  the  Senate  of  18th  January 
1809]  were  made." 

It  is  true  that  this  13th  section  of  the  Act  of  July  17th  1862 
was  on  the  statute-book  unrepealed  when  President  Lincoln 
issued  his  proclamation  of  general  pardon  dated  December  8th 
1863 ;  but  if  by  this  statement  the  idea  is  intended  to  be  con- 
veyed that  he  understood  or  regarded  his  authority  to  issue  that 
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proclamation  as  derived,  notifroin  the  constitutional  provision 
investing  the  President  with  power  "  to  grant  pardons,"  but  from 
the  13th  section  of  the  Act  of  July  17th  1862,  above  referred 
to,  it  is  without  any  warrant,  and  conveys  an  impression  which  is 
in  apparent  conflict  with  the  fact. 

That  proclamation  is  published  at  length  in  the  Appendix  to 
the  13th  volume  of  the  United  States  Statutes  at  Large.  It  com- 
mences with  a  recital  of  the  provision  of  the  Constitution  giving 
the  President  "  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States  except  in  cases  of  impeachment,"  and 
then  recites  the  provisions  of  the  13th  section  of  the  Act  of  17th 
July  1862,  and  then  adds,  with  a  naivetS  which  is  remarkable  as 
well  as  characteristic :  "  and  whereas  the  Congressional  declara- 
tion for  limited  and  conditional  pardon  accords  with  the  well- 
established  judicial  exposition  of  the  pardoning  power,"  &c.  It 
grants  '*  a  full  pardon,"  on  certain  conditions  and  with  certain 
exceptions,  "  to  all  persons  who  have  directly  or  by  implication 
participated  in  the  existing  rebellion," — "with  the  restoration  of 
all  their  rights  of  property  except  as  to  slaves,  and  in  property 
cases  where  the  rights  of  third  parties  shall  have  intervened," — 
and  does  not  even  once  use  the  word  amnesty  except  as  it  is  con- 
tained in  the  recital  of  the  13th  section  of  the  Act  of  July  17th 
1862.  If  the  power  to  issue  this  proclamation  was  derived  from 
the  Act  of  Congress,  and  not  from  the  pardoning  power  vested 
in  the  President  by  the  Constitution,  why  did  President  Lincoln 
commence  the  proclamation  with  a  recital  of  the  provision  of  the 
Constitution  in  respect  to  the  pardoning  power,  or  make  any 
reference  whatever  to  it?  and  why  did  he  refer  to  this  13th  sec- 
tion of  the  Act  of  July  17th  1862  as  a  "  Congressional  declara- 
tion for  limited  and  conditional  pardon,"  and  speak  of  it  as  being 
in  "  accord  with  the  well-established  judicial  exposition  of  the 
pardoning  power  ?" 

On  the  day  after  this  proclamation  was  issued  (9th  December 
1863),  he  transmitted  his  annual  message  to  the  two  Houses  of 
Congress ;  and,  in  that  message,  he  refers  to  this  proclamation, 
and  says  that  "  the  Constitution  authorizes  the  Executive  to  grant 
or  withhold  the  pardon  at  his  own  absolute  discretion,  and  this 
includes  the  power  to  grant  on  terms,  as  is  fully  established  by 
judicial  and  other  authorities,"  and  again,  in  the  same  message, 
he  says  that  it  is  believed  that  the  Executive  may  lawfully  claim 
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the  performance  of  the  condition  fequired  in  the  proclamation 
"in  return  for  pardon  and  the  restoration  of  forfeited  rights, 
which  he  has  clear  constitutional  power  to  withhold  altogether, 
or  grant  upon  the  terms  he  shall  deem  wisest  for  the  public 
interest."  While  thus  referring  ex  industria  to  the  authority 
vested  in  him  by  the  Constitution  for  the  exercise  of  the  power 
of  pardon  in  the  manner  in  which  it  was  exercised  .by  his  procla- 
mation, he  makes  no  allusion  whatever  in  his  message  to  ^Hhe 
congressional  declaration  ;"  and  it  would  seem  very  clear  that  he 
regarded  his  power  to  issue  that  proclamation  as  resting  solely  on 
the  authority  of  the  provision  of  the  Constitution  which  invested 
him  with  the  pardoning  power,  and  not  at  all  on  "  the  congres- 
sional declaration^'*  or  on  any  delegated  legislative  authority 
whatever. 

The  proclamation  of  President  Johnson,  dated  May  29th  1865, 
which  was  issued  before  the  18th  section  of  the  Act  of  July  17th 
1862  was  repealed,  makes  no  reference  whatever  to  that  section. 

It  cannot  be  questioned  that  all  the  effects  of  an  amnesty  may 
legitimately  result  from  other  acts  than  the  President's  procla- 
mation of  a  general  pardon,  as,  for  example,  an  amnesty  may 
result  from  the  provisions  of  a  treaty  of  peace,  or  from  the  opera- 
tion of  the  Statute  of  Limitations,  or  from  a  repeal  of  the  laws 
defining  the  offence  and  prescribing  its  punishment.  But  this 
result  from  the  exercise  of  unquestioned  constitutional  powers 
cannot  be  considered  as  interfering  with  or  derogating  from  the 
exclusive  pardoning  power  which  is  vested  in  the  President  by 
the  Constitution. 

Under  the  Constitution  the  power  to  grant  a  general  pardon  or 
amnesty  is  either  a  purely  presidential  prerogative,  or  else  it  is  a 
legislative  power.  If  it  is  a  legislative  power  it  can  only  be 
exercised  by  or  under  ah  Act  of  Congress,  and  must  be  subject  to 
be  regulated  thereby ;  and,  by  a  two-thirds  vote  in  each  House, 
it  may  be  exercised  in  defiance  of  any  objection  by  the  President. 
By  the  Constitution  (Art.  1,  Sect.  1),  it  is  provided  that  "  all 
legislative  powers  herein  granted  shall  be  vested  in  a  Congress  of 
the  United  States,  which  shall  consist  of  a  Senate  and  House  of 
Representatives;"  and  Congress  can  exercise  no  other  powers 
than  such  as  are  "  granted"  to  it  in  the  Constitution.  The  powers 
thus  "granted"  are  such  as  are  in  terms  expressly  conferred  on 
Congress  in  the  Constitution,  and  such  implied  powers  "  as  shall 
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be  necessary  and  proper  for  carrying  into  execution"  the  powers 
expressly  mentioned  as  granted  to  Congress,  "and  all  other 
powers  vested*  by  the  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof:"  Art.  1, 
Sect.  8.  All  of  the  legislative  powers  which  are  "  granted"  or 
recognised  in  the  Constitution  are  included  within  these  limits. 
There  is  not  only  no  express  grant  to  Congress  of  power  over  the 
subject  of  a  general  pardon  or  amnesty,  but  no  such  power  can 
rightfully  be  derived  by  implication  as  being  necessary  to  carry 
into  execution  any  power  expressly  granted  by  the  Constitution ; 
and  the  proceedings  and  debates  of  the  Federal  Convention  of 
1787  conclusively  show  that  the  framers  of  the  Constitution 
intended  that  Congress  should  not  be  invested  with  this  power. 

No  fancied  analogy  from  the  powers  or  prerogatives  of  Parlia- 
ment can  be  regarded  as  lending  any  assistance  to  the  claim  that 
this  power  is  a  legislative  power  and  is  vested  in  Congress ;  be- 
cause the  power  of  Parliament  is  unlimited  and  sovereign,  while 
Congress  can  exercise  only  limited  or  expressly  granted  legisla- 
tive power.  Parliament  may  pass  a  bill  of  attainder,  or  an  ex 
post  facto  law,  but  under  our  Constitution  this  cannot  be  done  by 
Congress  or  by  any  state.  No  Act  of  Parliament  can  be  uncon- 
stitutional— an  Act  of  Congress  may  be.  The  "  clear  conclusion" 
would  seem  to  be  that  t}ie  power  to  grant  a  general  pardon  or 
amnesty  for  oifences  against  the  United  States  is  an  executive 
and  not  a  legislative  power,  and  that  it  cannot  be  created,  exer- 
cised, or  controlled  by  any  Act  of  Congress.  This  conclusion  is 
m  entire  harmony  with  all  of  the  judicial  expositions  of  the  nature 
or  limits  of  the  pardoning  power  conferred  on  the  President  by 
the  Constitution,  as  well  as  with  the  avowed  purpose  of  the 
framers  of  that  instrument ;  and  the  power  to  grant  pardon  to  a 
whole  class  of  offenders  is  surely  no  higher  in  degree  than  the 
unquestioned  executive  power  to  grant  pardon  to  every  individual 
in  that  class.  L.  C.  K. 
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RECENT     AMERICAN     DECISIONS. 

Court  of  Ajypeah  of  Maryland. 

HINKLEY,  Executor  of  JARVIS  and  Others,  r.  A^IIEELWRIGHT, 

Administrator  r.  t  a.  op  WY'ETIL* 

In  etiiiity  a  conveyance,  whatever  form  it  may  assume,  will  be  treated  as  a 
mortgajje,  whenever  it  appears  to  have  been  taken  as  a  security  for  an  existini: 
debt,  or  a  contemporaneous  loan. 

But  on  the  other  hand,  parties  capable  of  acting  may  make  conditional  contract? 
for  sale  of  their  property,  and  a  vendor  may  make  an  absolute  conveyance,  subject 
to  an  agreement  for  a  reconveyance,  upon  the  repayment  of  the  purchase-money, 
on  or  before  a  fixed  day. 

Nor  docs  the  fact  that  parties  stand  in  the  relation  of  mortgagor  and  mortpfl^w 
prevent  their  dealing  with  each  other  as  vendor  and  purchaser  of  the  equity  ot 
redemption,  if  the  mortgagee  does  not  make  use  of  his  cncnmbranco  to  inflaence 
the  mortgagor  to  part  with  his  property  at  less  than  its  value. 

The  intention  of  the  parties  is,  in  such  cases,  what  the  courts  seek  to  discover 
and  enforce. 

As  between  grantor  and  grantee,  where  it  appears  that  a  conditional  sale  was  ft 
mere  cloak  to  an  irredeemable  mortgage,  equity  will  let  in  the  grantor  to  redeem : 
but  it  is  a  matter  of  grave  doubt,  whether,  under  such  circumstances,  it  will  afford 
the  grantee  a  remedy  for  the  debt  against  the  grantor. 

/.  N.  Steele  and  Edward  0,  Hinkley^  for  appellant. 
Greo.  Wm.  Brown  and  Arthur  Geo.  BrotvUy  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — The  conclusion  at  which  we  have  arrived  upon 
the  main  point  in  controversy  in  this  case,  renders  unnecessary  a 
determination  of  other  questions  of  importance  discussed  at  bar. 

Upon  the  best  consideration  we  have  been  able  to  give  to  the 
subject,  the  court  is  of  opinion  that  the  absolute  deed  of  the 
"  Assabet  Estate'*  from  Nat.  J.  Wycth  to  Leonard  Jarvis,  of  tlie 
17th  of  August  1852,  cannot  at  the  instance  of  the  appellants  be 
treated  in  equity  as  a  mortgage  by  reason  of  any  of  the  papers 
executed  at  the  same  time.  Nor  can  we  discover  that  it  was  the 
intention  of  the  parties  that  such  should  be  its  effect  and  opera- 
tion from  any  circumstances,  disclosed  by  the  record,  preceding 
and  accompanying  its  execution. 

There  is  no  doubt  that  in  equity  a  conveyance,  whatever  form 


'  We  are  indebted  for  the  opinion  in  this  case  to  the  Baltimore  Law  Transcript. 
Eds.  Am.  L.  R. 
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it  may  assume,  will  be  treated  as  a  mortgage  whenever  it  appears 
to  have  been  taken  as  a  security  for  an  existing  debt  or  a  cotem- 
poraneous  loan,  and  that  the  inclination  of  the  courts  is,  in  doubt- 
ful cases,  so  to  treat  it  and  allow  the  grantor  to  redeem.  But  on 
the  other  hand,  there  is  no  principle  of  law  or  equity  which  for- 
bids parties  capable  of  acting  for  themselves  from  making  condi- 
tional contracts  for  the  sale  of  their  property,  real  or  personal, 
or  which  forbids  a  vendor  to  make  an  absolute  conveyance  of  the 
property  sold  subject  to  an  agreement  that  he  shall  be  entitled  to 
a  reconveyance  upon  the  repayment  of  the  purchase-money  or 
any  other  sum  certain,  on  or  before  a  fixed  day,  or  to  make  any 
other  stipulations  by  which  the  conveyance  shall  become  void  or 
remain  absolute.  Such  contracts  are  not  prohibited  either  by  the 
letter  or  the  policy  of  the  law,  and  to  deny  the  right  to  make 
them  would,  as  was  said  by  Chief  Justice  Marshall  in  Conway  h 
Executors  v,  Alexander^  7  Cranch  237,  be  "  to  transfer  to  the 
Court  of  Chancery  in  a  considerable  degree  the  guardianship  of 
adults  as  well  as  minors.'*  Nor  does  the  fact  that  parties  stand 
in  the  relation  of  mortgagor  and  mortgagee  prevent  their  dealing 
with  each  other  as  vendor  and  purchaser  of  the  equity  of  redemp- 
tion. Such  transactions  will  not  be  set  aside  unless  for  manifest 
unfairness  or  inadequacy  of  consideration.  A  mortgagee  may 
become  the  purchaser  of  the  equity  of  redemption  if  he  does  not 
make  use  of  his  encumbrance  to  influence  the  mortgagor  to  part 
with  his  property  at  less  than  its  value :  5  G.  &  J.  85. 

The  intention  of  the  parties  is,  in  such  cases,  what  the  courts 
seek  to  discover  and  enforce,  and  to  establish  this,  evidence  dehors 
the  instrument,  of  the  circumstances  under  which  it  was  given 
or  the  object  it  was  designed  to  fulfil,  is  admitted.  "  In  cases  of 
this  kind,"  as  was  well  said  by  Chancellor  Bland,  in  5  G.  &  J.  82, 
'•  everything  depends  upon  what  shall  be  deemed  the  intention  of 
the  parties.  Where  there  are  several  distinct  instruments  of 
writing  they  must  all  be  taken  together  and  the  contract  deduced 
from  a  fair  construction  of  the  whole ;  and  evidence  dehors  the 
writings  may  be  let  in,  not  as  a  means  of  explaining  or  construing 
them,  but  to  show  what  was  the  real  and  true  character  of  the 
whole  contract ;  and  if  it  appears  to  have  been  intended  only  as 
a  mortgage  security,  the  right  of  redemption  will  not  be  allowed  to 
be  fettered  by  any  conditions  disadvantageous  to  the  mortgagor." 
If,  on  the  other  hand,  it  is  shown  to  be  an  absolute  sale,  it  will 
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not  be  converted  into  a  mortgage  merely  because  of  a  stipulation 
to  reconvey  on  the  repayment  of  the  purchase-money  within  a 
certain  time. 

In  this  case  both  parties  to  the  deed  are  dead,  and  we  have 
only  the  written  instruments  themselves  and  part  of  a  correspond- 
ence preceding  the  execution  of  the  deed  from  which  to  gather 
their  intentions.  Before  examining  these  it  is  proper  to  observe 
that  this  is  not  a  case  in  which  the  grantor  is  seeking  to  redeem, 
and,  therefore,  insisting  the  d^d  is  a  mortgage,  but  the  executor 
and  some  of  the  residuary  devisees  and  legatees  of  the  grantee, 
are  here  asking  the  court  to  treat  it  as  a  mortgage  in  order  to  fii 
upon  the  grantor  a  personal  liability  for  the  debt  secured  by  the 
mortgage,  and  they  seek  to  do  this  for  the  purpose  of  having  this 
debt  set  off  against  the  share  of  the  grantor  in  the  estate  of  the 
grantee,  he  being  himself  one  of  the  residuary  legatees  and 
devisees  under  the  will  of  the  latter. 

As  between  grantor  and  grantee,  where  it  appears  that  a  con- 
ditional  sale  was  a  mere  cloak  to  an  irredeemable  mortgage, 
equity  will  let  in  the  grantor  to  redeem ;  but  it  is  matter  oT  grare 
doubt,  whether  under  such  circumstances  it  will  atford  the  grantee 
a  remedy  for  the  debt  against  the  grantor  because  no  inconveni- 
ence can  result  to  a  creditor,  unless  the  security  is  inadequate  to 
the  payment  of  the  debt,  for  be  may  call  on  the  debtor  to  make 
payment  at  once,  or  submit  to  a  sale  or  foreclosure  of  the  mort- 
gaged premises;  and  even  in  those  cases  where  he  eventuallj 
proves  a  loser,  he  has  no  right  to  complain  of  a  difficulty  growing 
out  of  his  own  wrongful  uct  in  making  the  form  of  the  transaction 
different  from  the  reality :  White  &  Tudor's  Lead.  Cases  in  Equity 
in  72  Law  Lib.  483. 

Let  us  now  examine  the  circumstances  attending  this  transac- 
tion, as  well  as  the  written  instruments  themselves,  for  the  purpose 
of  ascertaining  whether  the  deed  is,  in  this  case,  to  be  treated  as 
a  mortgage. 

Jarvis  gave  to  his  nephew,  Nathaniel  J.  Wyeth,  of  Cambridge, 
Massachusetts,  a  letter  of  credit  on  Peabody,  of  London,  for 
£6000,  and  at  the  same  time  took  from  the  firm  of  Wyeth, 
Rogers  &  Co.,  of  New  York,  who  were  interested  in  the  business 
of  N.  J.  Wyeth,  and  of  which  Leonard  J.  Wyeth  was  a  member, 
an  engagement  to  guarantee  him  against  loss  to  the  extent  of 
jCSOOO.     He  also  at  the  same  time  took  a  mortgage  from  N.  J* 
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Wyeth  on  several  parcels  of  property  in  Cambridge  and  Sudbury, 
Massachusetts,  then  yalued  by  Wyeth  at  $130,000  or  $140,000^ 
free  of  prior  encumbrances,  as  security  for  all  suras  of  money 
now  due  or  that  may  hereafter  become  due  and  owing  from  Wyeth 
to  him,  and  especially  and  in  the  first  place  to  indemnify  and  save 
him  harmless  from  all  liability  by  reason  of  this  letter  of  credit. 
Amongst  the  property  couTcyed  by  the  mortgage  was  the  Assabet 
estate,  consisting  of  an  ice  establishment  in  Sudbury.  Besides 
the  liability  on  account  of  the  letter  of  credit,  Wyeth  was  also 
indebted  to  Jaryis  to  the  extent  of  some  9)2000  or  $8000.  These 
papers,  the  letter  of  credit,  the  guarantee,  and  the  mortgage  all 
bear  date  the  20th  of  August  1851. 

Wyeth  expressed  a  strong  desire  the  mortgage  should  not  be 
recorded  at  present,  but  said  it  might  be  recorded  if  Jarvis 
desired  it.  It  was  placed  on  record  on  the  4th  of  February  1852, 
and  on  the  2d  of  March,  Wyeth  writes,  complaining  of  this  and 
Baying  it  would  prevent  him  from  borrowing  money  on  the  large 
sarplus  of  his  estate;  that  by  a  prior  letter  (which  does  not 
appear  on  the  record)  he  had  offered  to  Leonard  J.  Wyeth  and 
Jarvis,  ample  security  for  the  letter  of  credit,  in  whidi  their  in- 
terest was  equal,  and  said  if  Jarvis  would  accept  this  it  would 
release  his  other  property.  By  letter  of  the  4th  of  Mairch, 
Jarvis  in  reply  says :  ^'  I  have  no  wish  to  take  any  advantage 
I  may  have  in  being  first  on  record,  provided  yon  and  Leonard 
pay  up  the  letter  of  credit,  or  one-half  of  it.  I  will  pay 
the  other  half,  you  to  give  me  satisfactory  security  for  this  half 
and  for  the  note  I  hold  of  yours  for  about  $2800  or  $2900-** 
say  for  about  $18,000  in  all,  and  provided  such  a  diange  of  secu- 
rity can  now  be  made  legally  and  securely.  I  don't  wish  to  keep 
you  away  from  your  resources  more  than  is  consistent  with  my 
safety.  Security,  ample  and  good,  I  must  have  if  any  change  is 
made.  If  I  can  accommodate  you  in  this  way  I  shall  be  happy 
to  do  it ;  but  I  fear  your  six  months'  law  which  you  have  brought 
to  our  notice  will  be  an  effectual  barrier  to  any  such  change  of 
security  at  this  time." 

The  security  thus  offered  by  Wyeth  was  evidently  the  Assabet 

property,  for  on  the  80th  of  July  Wyeth  again  writes  to  Jarvis, 

saying :  ^^  you  have  employed  some  one  to  fix  the  value  of  the 

Assabet  property.      I  do  not  know  what  the  result  of  your 

inquiries  has  been ;"  and  he  then  encloses  to  Jarvis  two  letters 
Vol.  XVn 8S 
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from  parties  valuing  the  property,  and  states  that  it  cost  him 
oyer  $27,000,  and  then  adds :  ^^  I  ask  your  early  attention  to  this 
matter,  for  many  are  implicated  in  it ;  if  you  could  write  Leonard 
that  you  will  be  satisfied  with  this  property  for  your  security,  it 
may  relieve  me  at  once."  One  of  the  enclosed  letters  from  F. 
Tudor  says  he  has  seen  the  Assabet  establishment,  that  the  value 
of  such  property  depends  on  the  continued  prosperity  of  the  ice 
trade ;  that  it  cannot  be  worth  less  than  cost ;  and  as  Wyeth  says 
that  it  cost  $25,000,  he  would  think  it  worth  that  sum;  the  other 
letter  says  it  would  then  rent  for  $2500  or  $8000. 

Ko  other  correspondence  appears,  and  we  know  nothing  of  the 
further  negotiation  between  the  parties,  which  resulted  in  the 
contract  evidenced  by  the  instruments  executed  on  the  17th  of 
August  1852.     These  instruments  are : 

1st.  An  absolute  deed  from  Wyeth  and  wife,  conveying  to  Jar- 
vis  in  fee  the  Assabet  property  for  the  consideration  of  $15,000. 

2d.  A  lease  from  Jarvis  to  Wyeth  of  the  same  property  for 
the  term  of  three  years  from  the  15th  of  October  following,  at 
the  rent  of  $900,  payable  semi-annually,  the  lessee  covenanting 
to  pay  the  rent,  to  keep  the  premises  insured,  to  deliver  up  pos- 
session at  the  end  of  the  term,  to  pay  taxes  levied  during  the 
term,  and  also  to  pay  the  rents  and  taxes  for  such  further  time  as 
the  lessee  may  hold  the  same,  and  not  to  suffer  waste,  &c. 

3d.  An  agreement  or  indenture,  as  it  is  called,  between  Wyeth 
and  Jarvis,  which  recites  the  conveyance  in  fee  to  Jarvis  of  the 
Assabet  property,  one  of  the  estates  heretofore  conveyed  to  JarWs 
by  the  mortgage  of  the  20th  of  August  1851,  and  the  lease 
thereof  to  Wyeth  for  the  term  of  three  years,  and  then  sets  forth 
^'  that  said  conveyance  and  demise  are  made  upon  the  following 
terms  and  conditions,''  to  wit : 

First.  If  Wyeth  shall  perform  the  covenants  in  the  lease,  then 
Jarvis  '^  agrees  at  any  time  within  the  term  of  three  years  shore 
specified,  upon  payment  to  him  of  the  sum  of  $15,000,  to  convey 
unto  the  said  Wyeth,  his  heirs  and  assigns,''  the  said  Assahet 
estate,  '^  and  the  said  Jarvis  further  agrees  that  upon  such  pay- 
ment to  him  of  the  sum  of  $15,000,  or  other  satisfaction  for  that 
amount,  either  by  a  sale  of  said  estate  as  hereinafter  provided,  or 
by  a  good  and  absolute  title  to  the  same,  being  vested  in  said  Jarvis, 
he  will  release  and  discharge  the  said  Assabet  estate  from  all  his 
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claims  upon  the  same  retained  by  him  under  the  mortgage  above 
referred  to.'* 

Second.  Upon  Wyeth's  failure  to  perform  the  covenants  of  the 
lease,  or  if  the  ^15,000  shall  not  be  paid  to  Jarvis,  for  said 
estate,  by  Wyeth,  his  heirs,  executors,  &c.,  at  or  within  said  term 
of  three  years,  then  Jarvis  shall  have  the  right  to  sell  the  estate 
at  public  auction,  and  if  such  sale  be  made  within  six  years  from 
the  date  hereof,  it  shall  be  on  the  premises,  with  notice,  &c.,  and 
upon  any  conveyance  of  the  estate  by  virtue  of  this  agreement, 
the  said  Jarvis  may  make  and  deliver  to  any  purchaser  thereof,  a 
deed  or  deeds  in  confirmation,  release,  or  warranty  of  the  same  in 
the  name  of  Wyeth,  as  his  attorney  for  that  purpose  by  presents 
appointed;  and  out  of  the  money  arising  from  the  sale  Jarvis 
agrees,  after  retaining  the  sum  of  $15,000,  with  costs  of  sale,  to 
render  the  overplus,  if  any,  together  with  a  true  and  particular 
account  of  the  sale,  to  Wyeth,  his  heirs,  &c.  "  And  it  is  further 
agreed  that  any  sale  of  said  estate  made  by  said  Jarvis,  after  said 
period  of  six  years,  shall  be  a  perpetual  bar  against  all  claims  by 
said  Wyeth,  his  heirs  or  assigns,  without  any  notice  being  given 
or  account  rendered  to  him  of  the  same." 

4th.  An  alignment  from  Jarvis  to  Leonard  J.  Wyeth  for  the 
consideration  of  $17,315  of  all  his  interest  in  the  mortgage  of  the 
20th  of  August  1851,  and  of  the  debt  thereby  secured,  and  the 
^tate  thereby  conveyed,  except  the  Assabet  property,  ''as  to 
which  estate  my  interest  in  the  said  mortgage  is  to  continue  as 
security  for  the  sum  of  $15,000;"  and  the  residue  of  the  mort- 
gage, and  the  estate  thereby  conveyed,  the  said  Leonard  is  to 
hold  as  security  for  the  sum  of  $17,815,  the  consideration  above 
expressed. 

To  this  assignment  is  appended  an  agreement  by  Nathaniel  J. 
Wyeth,  dated  the  18th  of  September  1852,  by  which  he  assents 
to  and  ratifies  and  confirms  '^  the  above  assignment,  and  the  sepa- 
ration and  apportionment  thereby  made  of  the  estate  conveyed, 
and  the  debts  secured  by  said  mortgage." 

5th.  An  agreement  between  Jarvis  and  Leonard  J.  Wyeth, 
which  recites  the  deed  in  fee  of  the  Assabet  estate  included  in 
the  mortgage,  the  assignment  of  the  residue  of  the  mortgage,  and 
the  estate  thereby  conveyed  to  Leonard,  "excepting  the  said 
Assabet  estate,  in  which  the  said  Jarvis  retains  his  interest  under 
said  mortgage  to  the  extent  of  $15,000,  for  the  better  protection 
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of  his  title  to  the  same }"  and  then  stipulates  that  Leonard  shall 
pay  or  discharge  on  or  before  the  1st  of  November  following  the 
whole  amount  due  by  Jarvis  to  Peabody  on  the  letter  of  credit, 
and  give  his  note  to  Jarvis  at  three  years  for  $2315,  to  take  up 
Nathaniel  J.  Wyeth's  note  to  him  for  that  amount,  and  Jarvis  on 
his  part  agrees  to  supply  to  Leonard,  on  or  before  the  15th  of 
October  following,  the  sum  of  $15,000,  '^  being  the  amount  of  the 
consideration  expressed  in  the  deed"  to  him  for  the  Assabet  estate, 
and  made  payable  to  said  Leonard  by  the  written  authority  and 
request  of  the  said  Nathaniel  to  said  Jarvis  hereto  annexed. 

The  annexed  authority  here  referred  to  is  an  order  by  which 
Nathaniel  J.  Wyeth,  in  consideration  of  the  promise  and  under- 
taking of  the  said  Leonard  expressed  in  said  agreement,  directs 
Jarvis  to  pay  to  Leonard,  on  or  before  the  15th  day  of  October 
next,  the  sum  of  $15,000,  ^'  being  the  amount  of  consideration 
expressed  in  my  deed  of  this  date  to  said  Jarvis  of  the  Assabet 
estate  in  Sudbury." 

Subsequently  to  the  execution  of  these  papers,  an  agreement 
was  endorsed  by  Jarvis  on  the  lease,  modifying  it  so  as  to  extend 
to  seven  years  after  the  1st  of  January,  1855,  but  in  all  other 
things  to  remain  as  it  is  now  in  October  1854 ;  and  on  the  agree- 
ment or  indenture  accompanying  the  deed  is  endorsed  by  Jarvis 
of  date  the  13th  of  November  1854,  this  agreement :  ^^  The  lease 
mentioned  in  this  agreement  having  been  by  memorandum  on  the 
back  of  the  lease  extended  to  seven  years  after  the  Ist  of  Janu- 
ary 1855,  the  said  Leonard  Jarvis  agrees  to  extend  also  the  right 
to  redeem  the  land  herein  mentioned  upon  the  payment  of  the 
sum  of  $15,000,  at  any  time  within  said  term  of  seven  years,  and 
not  to  foreclose  within  said  term." 

Looking  to  the  face  of  the  deed,  the  lease  and  the  accompany- 
ing agreement,  though  the  latter  is  badly  drawn,  and  in  some 
respects  almost  unintelligible,  we  think  the  intention  of  the  par- 
ties is  very  apparent  that  the  property  was  to  be  conveyed  abso- 
lutely to  Jarvis,  subject  to  a  reconveyance  upon  payment  of 
$15,000,  within  three  years,  and  if  the  property  was  sold  after 
that  time  and  within  six  years,  Jarvis  was  to  receive  from  the  sale 
only  the  $15,000  with  costs  and  expenses  of  the  sale,  but  after 
that  period  of  six  years  the  deed  was  to  remain  indefeasible  and 
absolute.  No  other  construction  can  in  our  opinion  be  placed 
upon  the  last  condition  in  the  agreement  that  any  sale  made  by 
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Jarvis  of  the  property,  after  said  period  of  six  years,  shall  be  a 
perpetaal  bar  against  all  claims  of  Wyeth,  his  heirs  and  assigns, 
without  notice  given  or  account  rendered.  This  is  what  the  books 
call  a  conditional  sale.  The  right  to  make  such  contracts  being 
conceded,  we  see  no  limitation  that  can  be  placed  on  the  condi- 
tions upon  which  the  parties  may  choose  to  agree,  fixing  the  con- 
tingency upon  which  the  deed  is  to  be  void,  or  to  remain  absolute, 
and  what  objection  can  there  be  in  so  treating  this  transaction  7 
The  fact  that  the  parties  previously  stood  in  the  relation  of  mort- 
gagor and  mortgagee  rather  strengthens,  than  otherwise,  the  posi- 
tion that  this  was  a  conditional  sale  of  the  equity  of  redemption 
in  this  particular  estate.  No  inequitable  advantage  was  taken  by 
the  mortgagor  of  the  necessities  of  his  nephew ;  he  did  not  use  his 
encumbrance  for  the  purpose  of  forcing  a  hard  bargain  out  of  the 
mortgagor,  for  though  Wyeth  speaks  of  being  in  difficulties,  there 
is  nothing  to  show  his  necessities  were  such  or  the  pressure  upon 
bim  so  imminent  as  to  make  him  willing  to  sacrifice  his  property 
for  the  sake  of  relief.  The  parties  appear  to  have  dealt  at  arms' 
length.  Jarvis  in  the  first  instance  took  a  mortgage  according  to 
Wyeth's  statement  upon  ^150,000  worth  of  property  to  secure 
$30,000,  and  also  a  guarantee  from  other  parties  for  $15,000  of 
this  sum.  He  placed  his  mortgage  upon  record.  Wyeth  complains 
of  this  locking  up  of  his  resources,  and  wants  a  change  of  secu- 
rity, and  offers  the  Assabet  estate.  Jarvis  replies  he  is  willing  to 
make  the  change  provided  it  can  be  done  legally  and  securely, 
but  if  such  change  is  made  he  must  have  ample  security. 

He  then  sends  some  one  to  fix  the  value  of  the  proffered  estate. 
Wyeth,  hearing  of  this,  places  his  own  estimate  upon  it,  and^gets 
certificates  from  others,  of  its  value.  Jarvis  then  goes  to  Massa- 
chusetts, for  it  appears  he  was  there  when  the  papers  of  the  17th 
of  August  were  executed.  These  papers  are  the  consummation 
of  the  negotiations  and  the  embodiment  of  the  final  contract  be- 
tween the  parties,  and  from  them,  it  clearly  appears,  in  our  judg- 
ment, that  Wyeth  sold  and  Jmrvis  purchased  the  Assabet  property, 
upon  the  terms  and  conditions  expressed  in  the  agreement  accom- 
panying the  deed.  The  motive  for  this  on  the  part  of  Wyeth, 
was  to  relieve  the  residue  of  his  property  from  the  incubus  of  the 
mortgage  in  the  hands  of  Jarvis,  who  had  manifested  a  determina- 
tion to  hold  on  to  the  whole  and  to  place  it  in  the  hands  of  Leonard 
J.  Wyeth  with  whom  he  was  engaged  in  business,  and  where  he 
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could  more  readily  use  it  for  business  purposes,  and  on  the  part 
of  Jarvis  to  permit  his  nephew  access  to  his  resources  so  far  as  he 
could  do  it  "with  perfect  safety  to  himself.  We  have  no  doubt 
the  first  proposal  from  Wyeth  contemplated  a  continuance  of  the 
mortgage  upon  the  Assabet  property  alone,  as  security  for  the 
debt,  but  we  are  well  satisfied  this  proposal  was  not  accepted  by 
Jarvis.  He  did  not  trust  to  Wyeth's  representation  of  its  value, 
for  if  he  did,  we  cannot  see  why,  in  view  of  the  kindly  disposi- 
tion manifested  in  his  letter  of  the  4th  of  March,  he  should  not 
have  consented  to  remain  mortgagee  of  property  worth  ^27,000 
or  930,000  to  secure  $15,000  of  debt  or  liability,  and  have  sim- 
ply released  the  residue  of  the  mortgaged  estates  or  transferred 
his  interest  in  them  to  Leonard  J.  Wyeth.  We  cannot  perceive 
the  necessity  of  formally  executing  all  these  papers  if  the  design 
of  the  parties  was  that  the  relation  of  mortgagor  and  mortgagee 
was  thereafter  to  continue  between  them  as  to  this  property. 

The  reference  to  the  mortgage,  and  the  use  of  the  words  "  secu- 
rity," "redeem,"  and  "foreclose,"  which  appear  in  the  antecedent 
correspondence  and  in  the  papers  themselves,  are  strongly  relied 
on  by  the  appellant's  *  counsel  as  evidencing  an  intention  of  the 
parties  that  these  instruments  were  to  operate  simply  as  a  mort- 
gage for  the  security  of  the  debt.  Such,  it  is  true,  are  the 
phrases  usually  employed  when  mortgages  and  instruments  in- 
tended as  security  merely  are  spoken  of.  But  in  these  deeds 
and  papers  of  the  17th  of  August,  we  find  no  such  use  of  them 
as  will  warrant  us  in  concluding  such  was  the  intention  of  the 
parties  in  face  of  the  plain  purport  of  the  instruments  themselves, 
and  the  express  and  unequivocal  language  used  in  other  parts  of 
them.  The  reference  to  the  mortgage  and  the  retention  of  his 
interest  thereunder  by  Jarvis  as  to  the  Assabet  estate,  of  which 
he  was  then  taking  an  absolute  deed,  was  made  and  done  as  one  of 
the  papers  state  "  for  the  better  protection  of  his  title"  to  the 
property.  The  letter  of  Wyeth  of  the  2d  of  March  had  disclosed 
to  him  the  fact  that  there  were  unre6orded  mortgages  and  encum- 
brances prior  in  date  to  his  own  on  this  property.  By  releasing 
his  mortgage  and  taking  a  deed  with  notice  of  these  encumbrances 
they  would  be  let  in  as  against  him  and  any  title  he  might  acquire 
under  the  deed.  To  prevent  this  as  well  as  the  operation  of  inter- 
vening encumbrances  and  claims  against  the  property,  Jarvis  was 
careful  to  retain  his  interest  under  the  mortgage  to  protect  his 
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title  under  the  deed.  This,  we  think,  satisfactorily  explains  the 
reference  to  the  mortgage,  and  goes  far  to  show  the  parties 
intended  something  more  than  the  mere  continuance  of  the  mort- 
gage by  this  absolute  deed  and  the  accompanying  papers.  The 
expressions  in  the  agreement  of  the  18th  of  November  1854,  ex- 
tending that  of  August  17th  1852  for  seven  years,  must  also,  we 
think,  be  taken  in  reference  to  the  agreement  to  which  they  refer. 
When  Jarvis  thereby  agrees  to  extend  the  right  to  redeem  the 
land  for  seven  years,  we  must  infer  he  meant  that  Wyeth  should 
have  the  privilege  of  repurchase  on  payment  of  the  915,000  as 
expressed  in  the  agreement,  and  when  he  agrees  not  to  foreclose 
within  that  time,  he  must  have  meant  he  would  not  proceed  to  sell 
under  the  agreement  before  that  period. 

If  the  parties  had,  for  the  first  time,  met  on  the  17th  of  August 
1852,  and  these  instruments  had  then  been  executed,  and  the  fact 
of  the  pre-existing  debt  or  liability  had  been  shown,  there  would 
have  been  a  much  stronger  case  presented  for  treating  the  trans- 
action as  a  mortgage,  especially  at  the  instance  of  the  grantor. 
But  such  is  not  the  case.  The  parties  were  perfectly  cognisant 
of  the  existing  relation  between  them  of  mortgagor  and  mort- 
gagee, and  without  the  use  by  the  mortgagee  of  the  influence  of 
his  encumbrance  on  the  one  hand,  or  the  pressure  of  necessity 
inducing  the  mortgagor  to  part  with  his  property  for  less  than  its 
value  on  the  other,  they  deliberately  changed/  their  relations,  and 
contracted  for  and  consummated  a  sale  and  purchase  of  the  equity 
of  redemption  in  part  of  the  mortgaged  premises  upon  the  terms 
and  conditions  expressed  in  these  papers.  We  can  discover  no 
reason  and  can  find  no  authority  which  will  compel  us  to  disturb 
such  a  transaction,  certainly  not  at  the  instance  of  the  grantee  or 
his  representatives.  The  parties  were  capable  of  so  contracting, 
aad  the  contract  must  in  this  case  stand  as  they  have  made  it. 

We  are  strongly  fortified  in  our  conclusions  both  as  to  law  and 
fact  by  the  case  of  Sicks  v.  HicJcSy  5  G.  &  J.  75.  In  that  case  a 
mortgage  was  given  to  secure  an  existing  debt,  and  two  years 
afterwards  the  mortgagee  having  also  in  the  mean  time  purchased 
up  an  intervening  mortgage,  took  from  the  mortgagor  an  absolute 
deed  of  the  property,  and  at  the  same  time  executed  an  instru- 
ment in  writing  by  which  he  agreed  to  reconvey  the  property  to 
the  mortgagor  at  the  end  of  two  years,  upon  the  latter's  paying 
him  the  sum  mentioned  in  the  deed,  and  in  the  mean  time  the 
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mortgagor  was  to  pay  to  the  mortgagee  the  sum  of  $125  per 
year. 

The  grantor  failing  to  pay  within  the  two  years,  filed  his  bill 
after  that  period  to  redeem,  and  insisted  the  deed  should  be 
treated  as  a  mortgage.  Bat  both  the  Chancellor  and  the  Court 
of  Appeals  decided  the  transaction  to  be  a  conditional  sale  of  the 
equity  of  redemption,  and  refused  relief.  The  Court  of  Appeals 
in  that  case  said  the  provision  in  the  instrument  executed  con- 
currently with  the  absolute  deed,  that  the  grantor  was  to  pay  the 
grantee  $125  per  year,  constituted  the  former  a  tenant  of  the 
premises  to  the  latter  at  a  rent  of  that  sum  per  annum ;  and  th&t 
this  circumstance,  with  others,  tended  to  show  the  transaction 
was  intended  as  a  sale,  and  not  as  a  security  for  the  repay- 
ment of  money.  In  this  case,  by  an  express  lease,  Wyeth  was 
constituted  the  tenant  of  Jarvis,  and  we  cannot  suppose  that  if 
the  instrument  in  JSicka  v.  SickSy  instead  of  the  simple  form  there 
used,  had  assumed  the  more  complex  one  of  a  lease,  and  an  agree- 
ment containing  stipulations  and  conditions  such  as  are  found  in 
the  present  case,  the  decision  of  the  Court  of  Appeals  would  have 
been  different.  Force  was  also  given  in  that  case  to  the  fact  that 
the  grantor  had  said  the  property  was  not  to  pass  out  of  his 
family,  if  he  could  raise  the  money  within  two  years  to  pay  for  it. 
And  this  was  held  to  be  evidence  that  the  grantor  regarded  the 
transaction  as  a  sale,  and  not  as  a  mortgage.  Much  stronger 
circumstances  of  that  character  are  presented  in  this  case.  Wyeth 
applied  for  and  obtained  an  extension  of  the  lease  and  the  agree- 
ment for  seven  years,  and  during  his  life  paid  the  rent,  showing 
full  knowledge  and  consent  on  his  part  to  hold  the  property  in 
the  sole  capacity  of  tenant,  and  under  the  terms  and  stipulations 
of  the  agreement.  He  desired  an  extension  of  the  time  of  the 
continuance  of  that  relation,  and  of  the  power  to  repurchase. 

Jarvis  died  in  1855,  and  Wyeth  in  1856,  and  in  the  last  will 
of  the  latter  is  this  clause :  ''  I  direct  my  said  executors  to  carry 
into  effect  a  bond  which  I  hold  against  the  estate  of  the  late 
Leonard  Jarvis,  of  Baltimore,  dated  August  17th  1852,  and 
extended  November  13th  1854,  concerning  the  Assabet  estate,  in 
Sudbury,  if,  in  their  judgment  at  the  time,  it  will  be  for  the 
interest  of  my  estate  so  to  do,  intending  hereby  to  leave  it 
optional  with  my  said  executors  to  redeem  said  estate  or  not,  as 
they  shall  deem  best  under  all  the  circumstances  then  existing, 
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saving  any  lease  I  may  have  made  of  the  premises."  He  thus/ 
by  the  last  act  of  his  life,  declared  in  effect  that  he  had  no  hold 
upon  this  estate  except  by  carrying  out  this  bond,  and  that  unless, 
when  the  extended  time  should  expire,  his  executors  should  think 
best  to  redeem  it,  as  the  bond  had  provided,  the  property  would 
not  go  to  his  devisees. 

We  are  aware  numerous  authorities  may  be  found,  both  English 
and  American,  in  which  absolute  deeds  have  been  treated  as 
mortgages,  and  the  right  of  redemption  upheld.  A  large  number 
of  such  cases  have  been  carefully  collected  by  the  appellant's 
counsel  in  their  brief,  and  presented  in  argument.  Most  of  the 
cases  upon  the  same  subject  will  also  be  found  collected  and 
collated  in  White  &  Tudor 's  Lead.  Gases  in  Equity  in  72  Law 
Lib.  414  to  447. 

We  find  nothing  in  those  decisions  in  conflict  with  the  law  as 
announced  by  Chief  Justice  Marshall,  in  Conway  %  Exec.  v. 
Alexander^  7  Cranch  218,  or  overruling  the  case  of  Hicks  v. 
Hicks,  and  if  any  such  conflict  existed  we  should  follow  the 
decision  of  our  own  court  and  that  of  the  Supreme  Court  of  the 
United  States.  The  English  authorities  upon  the  same  subject 
will  also  be  found  to  have  been  carefully  examined  and  fully 
reviewed  by  Lord  Chancellor  Cottenham  in  the  case  of  Williams 
V.  OwenSj  5  Mylne  &  Craig  308,  where  the  law  is  declared  to  the 
same  effect  as  stated  by  Chief  Justice  Marshall. 

We  have  given  this  case  an  attentive  and  careful  consideration, 
and  are  of  opinion  the  order  of  the  court  below  should  be  affirmed. 
The  case,  however,  is  one  in  which  the  executor  and  devisees 
were  warranted  in  raising  the  question  and  in  taking  this  appeal ; 
and  the  costs  of  the  appeal  will  be  allowed  out  of  the  funds  in 
the  hands  of  the  executor  and  trustee. 

Order  affirmed.     Cause  remanded. 


The  general  subject  covered  by  this 
decision  is  one  of  great  practical  interest 
to  a  large  proportion  of  business  men. 
It  does  not  appear  upon  the  face  of  it,  to 
be  attended  with  any  serious  difficulty  ; 
but  the  circumstances  attending  such 
transactions  are  so  infinitely  various, 
that  there  are  very  few  subjects  where 
the  actual  administration  of  the  law  is 
attended  with  greater  embarrassment. 


It  is,  indeed,  next  to  impossible,  for 
counsel  always  to  give  reliable  advice, 
as  to  the  precise  grounds  upon  which 
the  particular  case  will  be  determined 
by  the  courts.  It  would  seem  tliere  might 
be,  and  that  there  should  be,  some  safe 
mode  of  escape  from  this  uncertainty. 
There  is  really  no  difficulty  in  determin- 
ing the  question,  whether  in  form  and 
in  fact  a  contract  is  a  mortgage,  or  a 
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%Ale  with  the  right  of  Mpvrchase.    The        Bat  the  deciiion  in  this  case,  and  the 

one  is  no  more  like  the  other  in  form,  settled  law  of  courts  of  equitj,  at  the 

than  a  lease  for  life  and  for  a  term  of  present  daj,  may  he  regarded  as  being, 

years.     But  the  difficulty  arises  mainly,  that  there  is  nothing  in  the  relation  of 

we  think,  from  the  fact,  that  sales  of  debtor  and  creditor,  or  of  mortgagor 

roal  estate,  with  the  right  of  repurchase,  and  mortgagee,  which  will  enable  the 

do  not  seem  ordinarily  to  hare  any  other  courts  of  equity,  as  matter  of  law,  to 

supposable  motive  except  as  the  cover  declare  that  contracts  for  the  sale  of 

for  a  loan,  and  a  mode  of  securing  its  land,  with  the  right  of  repurchase  for  s 

repayment.     And  in  that  view  it  must  given  period,  are  not  to  be  upheld  be- 

be  regarded  as  a  virtual  mortgage.     If  tween  the  parties,  in  the  form  in  which 

there  is  a  debt,  and  a  promise  of  repay*  they  are  made  and  understood.     So, 

ment  of  the  agreed  price  of  the  land,  it  too,  the  sale  of  an  equity  of  redemp- 

is  in  fact  a  mortgage — whatever  it  may  tion  by  the  mortgagor  to  his  mortgagee, 

be  called,  or  whatever  form  it  may  as-  must  be  regarded  as  presumptively  fair 

sume.   The  principal  point  to  which  the  Bnd  obligatory  between  the  parties.    In 

courts  should  bring  this  branch  of  4he  this  riew  of  the  law,  and  we  think  then 

law,  would  seem  to  be,  that  every  con-  can  be  no  question  in  regard  to  its  entire 

tract  of  sale  and  repurchase  must  be  re-  soundness,  contracts  of  sale  of  real  estate 

garded  as  valid,  and  as  such  be  enforced,  ^ith  the  right  of  repurchase  must  be 

unless  there  is  evidence,  either  express  'ipbeld  between  debtor  and  creditor,  or 

or  resulting  from  the  relation  of  the  par-  even  between  mortgagor  and  mortgagee, 

ties,  or  from  established  rules  of  con-  ^^®  same  as  between  other  parties.    But 

struction,  that  the  contract  was  a  mere  ^  ordinarily  such  contracts  do  not  exist 

cloak  for  a  loan,  or  the  security  of  a  unless  resorted  to  for  the  purpose  of 

debt ;  or  that  some  unreasonable  or  un-  covering  usury,  or  where  the  real  trans- 

conscionable  advantage  was  taken  of  action  is  the  seenrity  of  a  debt,  by  the 

the  vendor  in  inducing  the  sale  at  a  pl^go^  so  to  speak,  of  the  estate,  it 

price  very  much  below  the  actual  value,  is   very   justly    regarded    with   sospi- 

The  rule  is  well  stated  by  Walwobth,  cion,  and  slight  circumstances  will  in- 

Chanccllor,  iu  Robinson  v.  Cropsey^  6  ^oce  courts  to  treat  what  is  in  form  t 

Paige  480 ;  s.  c,  2  Edw.  Ch.  138.    As  sale,  as  in  fact  a  mortgage.    There  can 

a  general  rule,    it    is    here    declared,  ^  ^<*  question  of  the  justice  and  neces* 

<*  where  there  is  an  application  for  a  sity  of  such  a  rule  of  construction  is 

loan  of  money,  the  court,  for  the  pur-  order  to  protect  borrowers  and  debtors 

pose  of  preventing  usury  and  extortion,  generally  from  unjust  pressure.    There 

will  construe  an  agreement  for  a  sale  ^^    ^^    doubt    whatever,    that    in  the 

and  repurchase  of  property  to  be  a  mort-  P^**  majority  of  cases,  any  lender  of 

gage,  in  case  the  person  to  whom  the  nioney,  or  creditor,  who  obtains  secn- 

application  for  the  loan  is  made  agrees  nty  upon  real  estate,  might  induce  the 

to  receive  back  his  money  and  interest,  debtor  to  stipulate  for  an  absolute  fore- 

or  a  larger  sum,  within  a  specified  time,  closure  of  his  title,  upon  the  failure  to 

and  to  reconvey  the  property,  whatever  meet  the  obligation  promptly  on  the  ver^ 

form  the  writing  may  be  put  in,  if  the  day  it  fell  due.    And  so,  in  fact,  the 

real  object  of  the  transaction  was  a  loan  contract  of  mortgage  reads,  and  so  it 

of  money."    And  the  relative  value  of  must  have  been  upheld  by  the  courts, 

the  property  and   the   agreed  price  is  but  for  the  inequality  in  the  position  of  . 

there  said  to  form  an  essential  indication  the  parties.   And  the  same  rule  extendi, 

whether  the  contract  is  to  be  treated  as  a  in  a  degree,  to  many  other  relations, 

mortgage  or  a  sale.  where  the  law  regards  the  parties  ai 
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standing  in  nneqnal  relations  ;  as  that  opinions.  The  snbject  is  also  examined 
of  guardian  and  ward,  or  trustee  and  in  Hyndman  v.  Hyndman^  19  Yt.  9,  and 
cestui  que  trust  of  anj  class.  in  a  yery  large  number  of  cases  in  the 
And  it  seems  to  us  that  it  is  mainly  American  reports,  and  in  many  English 
upon  this  ground,  that  the  courts  of  cases.  WilUanu  y.  Ouwn,  5  Hy.  &  Cr. 
equity  have  interfered,  in  declaring  con-  303,  is  a  leading  English  case, 
tracts  of  sale  of  real  estate  with  the  So,  also,  in  the  execution  of  a  power 
right  of  repurchase  to  be  mortgages,  of  sale  by  the  mortgagee,  although  al- 
It  is  true,  that  if  the  debt  is  kept  on  lowed  to  become  the  purchaser  by  the 
foot,  and  the  mortgagee  or  vendee  has  terms  of  the  power ;  yet  if  he  fails  in 
an  election,  whether  to  go  against  the  the  utmost  diligence  in  protecting  the 
land  or  for  the  debt,  the  substantial  ele-  rights  of  the  mortgagor,  the  latter  will 
ments  of  the  mortgage  still  exist  or  be  allowed  to  redeem:  Montagu  t. 
continue.  But  this  class  of  cases  will  Dawes,  14  Allen  369.  This  question  of 
never  bring  any  embarrassments  upon  the  distinction  between  a  mortgage  and 
the  courts,  unless  it  be  in  regard  to  the  a  conditional  sale  is  extensively  and 
proofs.  The  cases  of  embarrassment  learnedly  discussed  in  a  late  case  in 
under  this  head  are  where  there  is,  in  Vermont,  Wing  y.  Cooper^  37  Vt.  169, 
form,  no  debt ;  nothing  but  a  bare  sale  and  the  present  doctrines  upon  the  sub- 
of  the  land  with  the  right  of  repurchase,  ject  thoroughly  and  clearly  presented. 
And  this  must  be  regarded  as  entirely  It,  seems  to  be  considered  that  a  provi- 
valid  and  binding  between  the  parties,  sion,  that  if  the  interest  upon  a  mortgage 
unless  there  is  virtual  fraud  or  oppres-  falls  in  arrear  for  a  given  time,  the 
sion.  And  in  the  determination  of  this  whole  debt  shall  be  treated  as  due,  is 
question,  the  important  consideration  entirely  valid :  Rubens  v.  Prindle,  44 
will  be  the  relative  value  of  the  land,  Barb.  336.  But  where  the  creditor 
and  the  agreed  price.  Where  there  agreed  to  remit  a  portion  of  his  debt  on 
is  any  considerable  under-price  paid,  the  debtor  giving  a  mortgage  for  the 
and  the  parties  stood  in  unequal  rela-  balance,  with  a  proviso  if  not  paid  with- 
tions,  the  courts  uniformly  interfere  and  in  two  years  the  whole  of  the  original 
declare  the  sale  a  mortgage,  and  redeem-  debt  should  be  recovered,  it  was  held 
able  upon  the  payment  of  the  price  and  the  proviso  was  a  penalty  against  which 
interest.  The  purchaser,  standing  in  equity  would  relieve,  and  allow  the 
the  relation  of  creditor,  or  mortgagee,  mortgagor  to  redeem  upon  payment  of 
or  guardian,  or  trustee  of  any  kind,  the  smaller  sum :  Thompson  v.  Hudson^ 
must  see  to  it,  if  he  desires  to  have  the  Law  Rep.  2  Eq.  612. 
transaction  upheld  in  a  court  of  equity,  Tlie  principal  case  seems  to  maintain 
that  he  pay  the  full  value  of  the  pro-  the  rule  for  which  we  contend,  that  all 
perty.  He  is,  indeed,  by  his  very  atti-  contracts  of  sale  between  mortgagor 
tnde  and  reference  to  the  seller,  in  a  and  mortgagee  are  to  be  upheld  to  the 
position  where  the  law  will  presume  fullest  extent,  unless  there  is  satisfactory 
against  him.  Ho  is  boand  to  show  evidence  that  the  vendor  acted  under 
fairness  in  the  sale,  instead  of  calling  duress  of  circumstances.  In  the  present 
upon  the  seller  to  show  unfairness,  in  case,  as  the  application  comes  from  the 
order  to  avoid  the  sale,  as  he  must  do  in  vendee,  he  must  of  course  stand  upon 
all  other  cases.  This  question  is  dis-  the  contract,  and  has  no  ground  to  de- 
cussed  by  the  chancellor  in  Holmes  v.  mand  an  equitable  interference  on  his 
Grant,  8  Paige  243,  and  by  Dbnio,  V.  behalf.  I.  F.  R. 
C,  in  the  same  case,  in  very  elaborate 
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of  fact,  to  be  determined  upon  the  master's  report  and  the  eri* 
dence  referred  to. 

That  there  was  no  express  contract  for  the  delivery  of  this  pro- 
perty at  Medford  is  conceded. 

Was  there  an  implied  contract  to  that  effect  ? 

From  the  master's  report  and  the  testimony  of  Lawrence 
Brainerd,  one  of  the  defendants,  which  is  referred  to  as  a  part 
of  said  report,  it  appears  that  there  was  a  business  arrangement 
entered  into  between  the  several  roads  that  constitute  a  line  of 
communication  by  railroad  from  Ogdensburgh,  in  the  state  of 
New  York,  to  Boston,  Mass.,  for  the  transportation  of  passengers 
and  freight ;  that  in  this  chain  the  Vermont  and  Canada  and  the 
Vermont  Central  railroads  constitute  links ;  that  under  this  ar- 
rangement, when  a  car-load  of  property  was  sent  from  one  point 
upon  the  line  to  another,  it  went  to  its  destination  without  a  change 
of  cars ;  the  amount  to  be  paid  for  carrying  the  property  through 
the  whole  distance  was  agreed  upon  and  fixed  at  its  place  of  depart- 
ure by  the  parties  receiving  it.  This  sum  might  be  paid  in  gross 
by  the  consignor  in  advance,  or  by  the  consignee  on  its  arrival. 
The  freight  was  not  to  be  paid  to  the  several  roads  over  which  the 
property  passed  in  its  transit,  but  the  amount  which  each  was  to  re- 
ceive was  adjusted  between  themselves  in  their  monthly  settlements. 
This  property  was  billed  through  from  the  place  where  received 
to  the  place  to  which  it  was  sent,  and  the  way-bill  in  this  case  is 
quite  significant  of  what  the  practice  was,  and  how  the  parties 
understood  the  transaction.  It  is  as  follows :  ^'  Merchandise 
transported  by  the  trustees  first  mortgage  bonds  Vt.  Central  Rail- 
road Co.  from  Swanton^  Vtj  to  Medford^  Mass.,  Nov.  14th  1859.*' 
then  is  entered  the  No.  of  the  car  and  name  of  its  owner,  name 
of  the  consignee,  description  of  the  property,  receipt,  rate  per 
hundred,  and  the  whole  amount  of  the  freight,  ^^ payable  at  the 
station  sent  to.*' 

When  a  party  sends  a  car-load  of  live-stock  over  the  roads,  he 
is  entitled  to  a  free  pass  over  all  the  intermediate  roads  on  the 
train,  with  the  car,  to  its  place  of  destination.  Such  a  pass  vas 
given  to  Morse.  These  facts,  and,  in  short,  without  stopping  to 
enumerate  further,  the  great  mass  of  facts  and  testimony  reported 
by  the  master,  are  consistent,  and  many  of  them  only  consistent 
with  the  idea  of  an  assumed  liability,  to  transport  the  property  in 
this  case  from  Swanton  to  Medford. 
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Such,  we  think,  must  have  been  the  understanding  and  expecta- 
tion of  Morse  and  the  station  agent  at  Swanton  at  the  time  the 
property  was  put  on  to  the  defendants'  road  at  that  place.  It  was 
according  to  the  regular  and  established  course  of  their  business, 
and  such  an  arrangement  would  have  been  within  the  legitimate 
scope  of  the  authority  of  the  station  agent. 

We  think  the  fair  and  just  implication  from  the  whole  case  as 
we  have  it  before  us  is,  that  the  defendants,  when  they  received 
the  property  of  Morse,  took  upon  themselves  the  obligation  to 
transport  the  property  safely  from  Swanton  to  Medford,  and  such 
being  the  case,  they  are  liable  to  Morse  for  the  injury  the  pro- 
perty sustained  on  its  way,  as  reported  by  the  master. 

As  there  are  two  cases  now  before  us  between  the  same  parties, 
depending  upon  the  same  principles  and  similar  facts,  the  entries 
will  be  in  both  cases  that  the  decree  of  the  Chancellor  accepting 
the  report  of  the  master  and  fixing  the  liability  of  the  defendants, 
and  the  account  thereof,  is  affirmed,  and  the  cases  remanded  to 
the  Court  of  Chancery  for  final  disposition. 

The  foregoing  case  is  interesting  to  for  damage  occarring  upon  the  line  of 

the  profession  and  to  bnsiness  men,  as  the  other  companies  without  practically 

tending  to  define  the  grounds  upon  which  adopting  the  English  rule,  that  such  is 

the  courts  will  imply  a  contract  to  de-  always  the  implied  understanding.   This 

liTer  goods    at    their  destination,  the  implication  obtains  in  the  English  courts, 

transit  extending  over  more  than  one  even  where  part  of  the  line  is  by  steam- 

company's  line.    That  is,  at  tlie  present  boat :  Wilby  v.  West  Cornwall  Railwatfy 

time,  the  most  embarrassing  problem  2  H.  &  N.  702.     And  where  there  is  in 

oonnected  with  the  duty  of  railways  as  such  case  an  agreement  between  the 

common  carriers.  Almost  all  the  through  railway  company  and  the  steamboat  line 

transportation   extends  over  numerous  to  run  in   connection   and   divide   the 

successive  lines,  and  many  of  them  al-  freight,  both  companies  are  held  respon- 

most  completely  consolidated  into  one  sible  for  all  contracts  made  by  either : 

tnmk  line,  and  under  one  management.  Hayes  v.   South  Wales  Railwatfy  9  Ir. 

In  all  such  cases  it  must  be  expected,  Com.  Law  474 ;  Webber  v.  Great  West* 

of  course,  that  the  company  receiving  ern  Railwatfy  3  H.  &  C.  771. 
the  goods  and  executing  the  bill  of  lad-        From  the  extremedifRculty  of  defining 

ing  stipulating  for  a  delivery  at  the  end  precisely  what   is  suflicicnt   ground  to 

of  the  route,  as  in  the  present  case,  will  imply  a  contract  by  the  first  company  to 

be  held  responsible  for  safe  delivery  at  carry  through,  there  is  a  constant  ten- 

that  point.    But  where  any  such  respon-  dcncy  toward  the  adoption  of  the  English 

sibility  is   expressly  repudiated  in  the  rule,  as  being  more  easy  of  application, 

bill  of  lading,  as  is  now  the  more  com-  and,  on  the  whole,  not  unjust  in  its  ope* 

mon   practice  on   these   long  lines   of  ration  with  reference  to  connecting  lines 

transportation,    it   will    be    impossible  of  freight  transportation.     Indeed  in  all 

*o  hold   the  first  company  responsible  cases,  where  the  companies  for  the  en- 
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tire  line  are  so  connected,  that  eacii  com-  the  different  companies,  bat  only  one  of 

pany  rcceiying  goods  for  transportation,  agency,  this  will  rebnt  the  implication, 
fixes  the  rate  of  compensation  for  the        The  role  stated  in  the  principal  case 

whole  route,  and  it  is  all  received  and  seems  qnite  unobjectionable,  that  where 

receipted  for  in  one  gross  sum,  there  there  is  a  business  connection  between 

should  be  an  implied  undertaking  raised  the  different  companies  throughout  the 

for  safe  transportation  through  the  entire  route,  and  the  consignor  has  reason  to 

route  on  the  part  of  the  company  re-  believe  that  the  company  to  whom  he 

ceiving  the  goods :  Angle  v.  Mississippi^  delivers  the  goods  held  themselves  out 

^c,  Railway,  9  Iowa  487.     But  it  is  as  responsible  for  the  entire  route,  he 

said  here,  that  if  the  consignee  knew,  or  will  be  entitled  to  so  hold  them, 
might  readily  have  learned,  that  there  I.  F.  B. 

was  no  partnership  connection  between 


Louiiville  Cawrt  of  Chancery. 

WILSON,  PETERS  k  CO.  ».  SEIBERT. 

A  mortgage  of  future-acquired  chattels  is  valid  only  when  the  property  mort- 
gaged may  be  regarded  as  a  part  of,  or  accretion  to^  property  in  actual  or  legal 
possession  of  the  mortgagor  at  the  time  of  making  the  mortgage. 

A  mortgage  of  property  in  which  the  mortgagor  has  no  present  interest,  and 
which  he  must  acquire,  if  at  all,  in  substitution  for  or  independently  of  any  pro- 
perty he  now  has,  is  not  valid  to  create  any  lien  which  equity  will  recognise  or 
enforce. 

The  opinion  of  the  court  was  delivered  by 

WooLLEY,  Chancellor. — Can  a  mortgage  upon  chattels,  to  be 
acquired,  and  having  then  no  existence,  create  a  lien  against 
future  creditors  ?  And,  if  so,  in  what  cases  will  such  a  mortgage 
be  sustained  ? 

These  questions  have  never  been  decided  expressly  by  the  Su- 
preme Court  of  Kentucky,  and  that  fact  and  their  importance 
have  made  them  obtain  from  me  great  attention. 

The  arguments  of  both  counsel  were  unusually  elaborate  and 
satisfactory,  and  the  large  number  of  authorities  to  which  they 
referred  me  pointed  at  once  to  the  true  line  of  inquiry. 

In  the  case  of  Marrell  v.  NayeBy  decided  in  Maine  in  1864,  and 
reported  in  8  Am.  Law  Reg.  N.  S.  18,  it  was  held  that  such  a 
mortgage  was  good  by  a  railroad  corporation  upon  rolling-stock 
and  machinery  to  be  purchased  in  the  future,  and  to  be  applied 
to  the  road  itself,  as  an  accretion  to  the  property  of  the  mort- 
gagor.    It  will  be  observed  that  use  and  accretion,  and  not  traffic 
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or  sale,  mark  the  property  covered  by  the  mortgage  in  the  case 
referred  to. 

In  the  case  of  Pennock  v.  CW,  ^c,  23  Howard  119,  the 
Supreme  Court  of  the  United  States  gave  a  similar  decision. 
The  counsel  for  the  mortgagee  made  a  vigorous  attempt  to  induce 
the  court  to  lay  down  the  broad  doctrine  that  there  was  no  differ- 
ence between  a  mortgage  upon  things  m  esse  and  things  mfnturoy 
and  in  which  the  mortgagor  had,  at  the  time,  neither  potential 
nor  contingent  interest.  In  support  of  his  attempt  he  referred  to 
Fonblanque,  B.  1,  No.  4 ;  Powell  on  Mortgages  190 ;  Coote  on 
Mortgage  Law  185 ;  Noel  v.  Burley^  3  Simons  103 ;  Metcalfe  v. 
Archbishop  of  York^  1  Mylne  &  Cr.  553;  Langhton  v.  Hortonj 
1  Hare  539 ;  Matter  of  Howe,  1  Paige  125,  129 ;  White  v.  Car- 
penter,  2  Paige  217,  266 ;  Foreman  v.  Proctor^  9  B.  Monroe  124 ; 
Abbott  V.  Q-ordoUj  7  Shepley  408;  Jenkes  v.  Ooffe,  1  Rhode 
Island  511 ;  Field  v.  The  Mayor  of  New  York,  2  Selden  179, 
186 ;  Winston  v.  Mitchelly  2  Story  630,  and  Story's  Eq.  Jur. 
§§  1040,  1055. 

I  have  carefully  examined  all  of  these  authorities,  which  were 
either  in  the  public  or  in  my  private  library,  and  found  that  they 
were  either  foreign  to  the  question,  or  were  cases  in  which  the 
mortgage  covered  future  property,  which  was  to  be  an  accretion 
to  the  property  then  owned  by  the  mortgagor,  either  by  adding 
the  future  to  the  present,  or  by  growth. 

This  idea  of  accretion  runs  through  all  the  cases,  which  evi» 
dently  contemplate  that  the  present  property  is  to  be  retained, 
and  that  the  future  property  is  not  to  be  substituted,  but  merely 
added.  Hence  the  Supreme  Court,  in  the  case  above  referred 
to,  refused  to  yield  to  the  counsel  of  the  mortgagee,  and  sus- 
tained the  mortgage  upon  the  restricted  ground,  that  the  rolling- 
stock  afterwards  to  be  acquired  was  intended  not  to  displace  the 
old  capital  fund,  but  would  be  a  necessary  accretion  to  it ;  because 
without  rolling  stock  the  railroad,  which  was  the  capital  fund, 
would  be  valueless. 

In  the  case  of  Mitehell  v.  Winston,  2  Story's  Rep.  630,  decided 
by  Judge  Stort,  the  mortgage  covered  the  machinery  and  tools 
then  in  possession,  and  machinery,  tools,  and  stock  in  futuro. 
The  learned  judge  held  the  mortgage  good.  I  looked  into  every 
case  to  which  he  referred,  and  to  which  I  had  access,  and  he  re- 
ferred to  many,  and  I  found  that  all  had  reference  to  future  pro- 
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perty,  to  accrue  to  or  grow  upon  that  which  was  already  in  exist- 
ence, which  was  to  be  retained  and  not  circulated  in  trade.  In 
other  words,  the  future  property  was  to  be  an  accretion,  not  a 
substitution.  So  far,  therefore,  as  that  case  held  good  the  mort- 
gage upon  future  machinery  to  be  added  to  that  which  was  then  in 
possession,  and  which  it  was  contemplated  would  be  retained,  the 
decision  was  correct,  but  so  far  as  it  held  that  the  future  goods 
were  also  covered,  it  is  not  supported  by  previous  authorities, 
and  is  disregarded  in  England,  Maryland,  Maine,  and  Massacha- 
setts.  It  may  have  doubtful  rest  if  placed  upon  the  ground  that 
the  future  stock  would  be  the  growth  or  product  of  the  machinery 
then  in  use ;  otherwise  it  is  singular. 

But  that  case  does  not  apply  to  this,  because  in  that  the  stock 
would  be  the  product  of  great  labor  and  change  coming  from 
capital,  skill,  and  machinery,  and  these  things  carry  with  them 
some  idea  of  accretion. 

But  where  there  is  the  mere  sale  of  goods  unchanged  in  shape 
or  quality,  and  the  mere  investment  of  the  proceeds  in  the  same 
species  of  goods,  which  are  again  to  be  sold  in  like  manner,  and 
80  on  totie$  quotieSj — ^under  such  circumstances  there  may  be  profit, 
but  surely  there  is  neither  accretion  nor  growth.  The  proper 
word  is  substitution. 

In  the  case  of  PhiUipB  v.  WinsUnVj  18  B.  Mon.  445,  the  mort- 
gage was  upon  the  railroad,  and  the  question  was  whether  the 
recital  that  its  engines  and  machinery,  to  be  afterwards  acquired, 
should  be  included,  created  a  lien.  The  court  held  that  the  lien 
attached,  and  lodged  their  reasoning  expressly  upon  the  ground 
that  the  future-acquired  property  was  to  be  added  to  the  present, 
and  for  its  benefit. 

And  lest  they  might  be  misunderstood,  the  learned  judges  de- 
clared, '^  We  do  not  deem  it  necessary  to  decide  in  this  case  whe- 
ther, under  ordinary  circumstances,  a  mortgage  on  subsequently 
acquired  property  would  be  valid,  or  pass  any  title  to  the  pro- 
perty." And  in  the  next  sentence  they  declare  that  their  decision 
is  governed  by  the  particular  facts  of  the  case,  ''  and  not  by  the 
general  law  upon  the  subject." 

I  was  informed  that  the  question  had  been  decided  by  my 
learned  predecessor.  Chancellor  Logan,  whose  opinion  was  affirmed 
by  the  Court  of  Appeals  in  the  case  of  Sayre  v.  Lamdiftj  No. 
13,227,  in  this  court.     An  examination  of  that  case,  assisted  by 
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both  counsel,  has  shown  that  no  such  opinion  is  now  in  th«  papers, 
and  high  authority  has  suggested  to  me  that  Chancellor  LooAN 
entertained  different  riews. 

It  is  upon  these  and  many  other  similar  cases,  that  the  mort- 
gagee rests  his  claim. 

When  we  now  turn  to  cases  directly  against  him,  and  directly 
upon  the  question,  the  authorities  are  numerous,  consistent,  and 
logical. 

In  the  case  of  Holroyd  v.  Marshall^  9  Jurist  213,  decided  in 
1863  by  a  great  court,  and  supported  by  the  illustrious  names  of 
Lord  Westbijry,  Lord  Wensleydalb,  and  Lord  Cranworth,  it 
was  held  that  the  mortgage  would  not  cover  after-acquired  pro- 
perty, unless  it  was  to  be  an  accretion  by  addition  or  growth. 
In  Mbgg  v.  Bakery  3  Meeson  &  Welsby  195,  it  was  declared  by 
Baron  Parke  that  "if  it  was  only  an  agreement  to  mortgage  fur- 
niture to  be  subsequently  acquired,  to  give  a  bill  of  sale  at  a 
future  day  of  the  furniture  and  other  goods  of  the  insolvent,  then 
it  should  cover  no  specific  furniture,  and  would  confer  no  right  in 
equity." 

In  Morrill  v.  NoyeBy  referred  to  above,  the  whole  question  is 
examined  with  consummate  ability  and  decided  with  singular  ac- 
curacy. The  cases  of  Edgitt  v.  JTarf,  5  Selden  216,  Davi8  v. 
Ran$om^  18  Illinois  401,  Collins  v.  Myen^  16  Ohio  647,  are  suflS- 
ciently  decisive  of  the  illegality  of  the  mortgage  in  this  case. 

It  is  laid  down  in  Comyn's  Dig.,  tit.  Grants  D.,  "  that  a  man 
cannot  grant  a  thing  which  he  has  not."  So  in  Bacon's  Abridg- 
ment, tit.  Chrant^  D.,  it  is  said,  "  a  man  cannot  grant  all  the  wool 
that  shall  grow  upon  his  sheep  that  he  shall  buy  afterwards,  for 
there  he  hath  it  not  actually  or  potentially."  The  thing  sold 
must  have  an  actual  or  potential  existence.  See  2  Kent  468.  If 
the  seller  own  the  sheep  he  can  sell  the  wool  afterwards  to  grow. 
See  also  4  Metcalf  (Mass.)  806,  2  Cush.  300,  and  7  Ad.  &  E.  850, 
which  illustrate  the  question.  Nothing  can  be  stronger  in  the 
same  direction  than  the  decision  of  Chief  Justice  Tindal  in  Lunn 
V.  Thornton,  1  Man.  Gr.  &  Scott  879,  decided  in  1845. 

It  must  be  conceded,  as  a  general  proposition,  that  a  mortgage 
of  such  goods  as  may  be  in  store  on  a  future  day,  or  of  such  fur- 
niture as  may  be  in  a  house,  when  no  particular  property  is  refer- 
red to,  will  not  convey  any  title  to,  or  create  any  lien  upon,  such 
property  subsequently  acquired  which  can  be  upheld  or  enforced 
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in  a  suit  at  law.  All  the  books  declare  that ;  and  equity,  accord- 
ing to  the  cases  I  have  examined  in  England  and  America,  holds 
the  same  doctrine,  except  when  there  is  a  thing  in  possession  of 
the  seller  to  which  the  other  things  can  attach  in  future  as  a  part 
of  the  thing  possessed,  and  not  in  substitution  for  it.  A  man 
cannot  give  or  sell  that  which  at  the  time  of  sale  is  not  either 
within  his  actual  or  potential  possession.  Qui  nan  habety  ille  mn 
dat  The  Maine  Case  affirms :  ^^  The  vendor  or  mortgagor  most 
have  a  present  actual  interest  in  it  or  concerning  it/' 

And,  according  to  the  14th  rule  of  Bacon's  Maxims,  ^^  the  lair 
doth  not  allow  of  grants  except  there  be  the  foundation  of  an 
interest  in  the  grantor.''  And  in  the  case  just  referred  to  the 
court  says  that  ^'  there  must  be  something  in  presently  of  which  the 
thing  infiUuro  is  to  be  the  product,  or  with  which  it  is  to  be  con- 
nected, as  necessary  for  its  use,  or  as  incident  to  it^  constituting 
a  tangible  existing  basis  for  the  contract." 

If  a  merchant  owning  one  bale  of  cloth  should  by  mortgage 
declare  that  that  bale,  and  all  other  bales  he  should  hereafter  ac- 
quire, should  be  subject  to  the  mortgagee's  claim,  surely  one  hun- 
dred bales,  bought  months  or  years  afterwards,  could  not  be 
considered  the  product  of  the  present  bale  in  possession.  I  hare 
yet  to  learn  that  if  a  liveryman  sell  one  horse,  and  with  the  money 
buy  another,  the  second  is  the  product  of  the  first.  It  has  been 
held  that  if  a  man  contracts  for  the  construction  of  a  carriage  or 
ship,  and  even  pays  for  it,  he  cannot  sell  or  mortgage  the  ship  or 
carriage ;  but  if  he  buy  one  in  process  of  construction  he  can. 

After  having  examined  the  English  and  American  cases,  I  iras 
curious  to  see  how  the  question  was  treated  in  the  civil  law,  and 
I  have  looked  into  it. 

I  find  the  doctrine  the  same  as  in  England  and  America.  On 
page  649,  1  Domat,  Cushing's  edition,  it  is  said,  "  this  mortgage 
extends  to  all  the  things  which  they  shall  afterwards  acquire,  that 
are  capable  of  being  mortgaged,  by  what  title  soever  it  be  that 
they  acquire  them,  and  even  to  those  which  are  not  in  being  when 
the  obligation  is  contracted ;  so  that  the  fruits  which  shall  grow 
upon  the  lands  will  be  comprehended  in  the  mortgage  of  an  estate 
to  come."  On  page  650  it  is  said :  "  Although  the  mortgage  be 
restrained  to  certain  things,  yet  it  will  nevertheless  extend  to  all 
that  shall  arise  or  proceed  from  that  thing  which  is  mortgaged,  or 
shall  augment  it  and  make  a  part  of  it.     Thus  the  fruits  which 
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grow  upon  the  lands  that  are  mortgaged  are  subject  to  the  mort« 
gage,  while  they  continue  unseparated  from  the  ground."  The 
great  jurist  proceeds  to  give  a  number  of  like  instances,  as  the 
foals,  the  lambs  and  other  produce  of  beasts  that  are  mortgaged ; 
and  the  accretion  to  mortgaged  lands  by  the  alluvion  which  the 
river  may  make. 

All  these  go  to  illustrate  the  established  English  doctrine  that 
a  mortgage  of  property  to  be  acquired  in  futuro  extends  only  to  . 
such  things  as  may  be  the  product  of,  or  the  accretion  to,  a  thing 
already  in  existence  to  which  those  to  come  will  or.  may  attach. 

The  idea  of  substitution  is  everywhere  ignored. 

An  eminent  jurist  and  author,  Chief  Justice  Redfield,  in  his 
review  of  the  Maine  Case,  in  8  American  Law  Jiegister,  referred 
to  above,  confesses  that  a  mortgage  of  future-acquired  goods, 
merely  for  the  purpose  of  merchandise,  is  void  both  at  law  and 
equity,  and  he  bitterly  laments  that  courts  of  equity  are  not  as 
progressive  as  merchants,  otherwise  such  a  mortgage  would  now 
be  sustained. 

I  am  not  persuaded  that  I  should  share  his  lament.  Policy  and 
principle  indicate  a  different  course. 

It  is  the  very  essence  of  commerce  that  merchandise  shall  be 
shipped  the  world  over,  without  clogs,  hindrance  or  fetters,  ex* 
cept  while  in  the  hands  of  the  possessor.  If  every  bale  of  goods 
which  comes  to  this  city  should,  the  moment  it  touches  the  wharf, 
be  fettered  with  a  long-made  and  unknown  mortgage,  the  mer- 
chants of  New  York  would  look  elsewhere  for  their  correspond- 
ents. If  every  barrel  of  pork  or  hogshead  of  tobacco  shipped  to 
New  York,  at  once  became  liable  there  to  a  previous  debt  of  the 
consignee,  with  which  the  consignor  had  no  part  or  acquaintance, 
the  merchants  of  Louisville  would  look  elsewhere  for  a  market. 
If  all  the  cities  of  the  world  were  to  adopt  such  a  course,  I  doubt 
whether  commerce  would  be  advanced. 

I  am  of  opinion  that  the  mortgage  is  invalid,  and  that  it  was 
made  for  the  purpose  of  hindering  creditors  in  the  collection  of 
their  debts.  It  is  fraudulent  in  law,  and  I  am  not  sure  that  it  is 
not  fraudulent  in  morals.     The  attachment  should  be  sustained. 
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District  Court  of  the  United  States  for  the  District  of  Wisconsm. 

In  Admiralty. 

THE  QERMANIA  INSURANCE  CO.  and  Othbrs  v.  THE  STEAMBOAT 
LADY  PIKE,  CHRISTOPHER  G.  PEARCE  and  Others,  Claimants. 

A  steamboat  towing  three  loaded  barges  down  the  Mississippi  river,  in  approscfa- 
ing  bridge  piers  too  closely  to  back  or  stop,  the  tow  b  driren  against  a  pier  bj  a 
sadden  and  unanticipated  gast  of  wind  :  the  carrier  is  not  liable  for  loss  or  injorj 
of  the  cargo  of  one  of  the  barges. 

Miller,  J.— This  steamboat,  at  a  port  on  the  Mississippi  river 
below  St.  Paul's,  was  contracted  with  to  proceed  up  that  river  and 
up  the  Minnesotjk  river  to  Shokopee,  in  the  state  of  Minnesota, 
with  three  barges ;  and  there  to  take  on  board  the  barges  wheat 
in  bulk,  and  to  transport  the  same  to  Saranak,  on  the  first- 
named  river,  in  the  state  of  Illinois.  The  wheat  was  put  aboard 
the  barges  to  be  delivered  in  good  order,  unavoidable  danger9  of 
the  river  and  fire  only  excepted.  Heading  down  the  Mississippi 
river,  the  steamboat  with  the  three  loaded  barges,  two  on  her 
larboard  and  one  on  her  starboard  side,  and  running  between 
piers  of  the  railroad  bridge  near  St.  Paul's,  the  larboard  barge 
collided  with  a  pier,  and  the  wheat  on  board  said  barge  was 
greatly  damaged.  The  insurance  companies  having  paid  the  loss, 
brought  this  libel. 

The  accident  happened  about  three  or  four  o'clock  in  the  after- 
noon of  April  24th. 

Claimants  allege  in  the  answer  that  the  steamboat  and  barges 
left  Shokopee  in  good  order,  and  proceeded  on  the  trip  with  all 
possible  care,  caution,  and  skill ;  that  when  passing  through  the 
piers  in  the  usual  way,  and  while  in  the  usual  channel  for  such 
passage,  the  steamboat  and  barges  were  by  a  sudden  gust  of  wind 
blown  to  the  larboard,  so  that  the  larboard  barge  struck  the  pier 
on  that  side  and  was  sunk.  It  is  further  alleged  that  the  steam- 
boat and  barges  were  fully  and  completely  manned  and  equipped, 
and  in  all  respects  river-worthy,  and  were  carefully  and  skilfnllj 
managed  at  the  time  of  the  injury,  and  that  the  sinking  and  con- 
sequent loss  was  an  unavoidable  danger  of  the  river.  The  charge 
in  the  libel  of  negligence  and  improper  conduct  is  denied  in  the 
answer. 

There  is  no  doubt  from  the  evidence  that  the  boat  and  barges 
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were  in  good  order  for  the  service,  fully  equipped  and  manned, 
and  in  every  respect  river-worthy.  There  happened  to  be  on 
board  two  captains  and  also  two  pilots  at  the  wheel,  at  the  time 
of  the  accident,  and  every  man  on  board  was  then  at  his  post  of 
duty. 

The  river  was  high,  with  a  current  at  the  piers  of  about  three 
miles  to  the  hour,  and  nearly  in  line  with  the  piers.  By  measure- 
ment on  the  ice  the  space  between  the  piers  was  116  feet,  which 
probably  would  be  increased  some  at  a  high  stage  of  water  by  an 
inWard  inclination  of  the  walls  of  the  piers.  The  tow  measured 
in  breadth  about  105  feet.  The  tow  was  running  for  the  centre 
between  the  piers,  and  in  a  calm  would  clear  them  by  about  five 
and  a  half  or  six  feet.  Occasional  gusts  of  wind  met  the  tow 
through  the  day,  but  for  an  hour  before  reaching  the  piers  there 
was  a  calm,  and  those  on  board  had  no  anticipation  of  wind  on 
approaching  the  piers.  But  when  within  the  length  of  the  boat 
from  the  piers  a  sudden  gust  of  wind  struck  the  tow  and  forced 
it  against  the  pier  and  stove  the  barge.  The  boat  was  light, 
and  having  but  a  stern  wheel  she  could  not  back  with  the  three 
loaded  barges  in  time  to  avoid  the  collision,  but  was  obliged  to 
keep  on  her  course.  The  rate  of  speed  was  then  about  seven 
miles  an  hour.  The  channel  seems  to  be  divided,  a  portion  pass- 
ing between  the  piers,  which  was  pursued  by  the  tow,  and  a  por- 
tion between  the  adjoining  piers,  which  is  wider,  but  it  is  said  was 
not  then  taken  by  tows  on  account  of  a  sunken  barge.  Other 
tows  loaded  passed  in  the  course  taken  by  this  tow  in  safety ;  and 
this  tow  passed  up  safely  three  days  before  the  accident,  with  the 
knowledge  of  the  shipper.  It  is  not  settled  that  the  current  could 
have  qaused  the  collision  with  the  pier.  Some  witnesses  testify 
that  it  is  unsafe  to  pass  a  tow  of  that  breadth  between  those  piers. 
And  it  is  also  testified  that  the  piers  should  have  been  approached 
at  a  slow  bell.  On  the  other  hand  it  is  testified,  by  experienced 
river  steamboat  men,  that  the  boat  would  be  more  manageable  at 
the  rate  of  seven  miles  an  hour  than  slower.  I  think  this  latter  opi- 
nion is  the  more  satisfactory.  And  experience  has  tested  the  safety' 
of  passing  between  those  piers  with  tows  about  the  breadth  of  this 
one.  I  am  well  satisfied  that  if  the  piers  had  been  approached 
by  the  tow  under  a  high  wind  the  boat  should  bf  condemned  for 
unskilfulness  of  the  ofiicers.  But  there  was  a  calm  until  the 
approach  to  the  pier  was  too  close  to  admit  of  avoiding  the  efiect 
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of  an  unanticipated  and  sudden  gust  of  wind.  It  is  contended 
that  the  alleged  cause  of  the  collision  was  an  afterthought,  as  it 
is  not  mentioned  in  the  protest.  The  omission  may  possibly  tend 
to  weaken  the  force  of  the  testimony  on  this  subject ;  but  it  is  not 
probable  that  such  a  number  of  witnesses,  including  nearly  every 
man  on  board,  would  testify  to  a  fabrication.  I  consider  the 
alleged  cause  of  the  collision  established  by  the  proof.  Libellants 
insured  against  the  consequences  of  the  collision;  but  did  the 
contract  of  the  carrier  guarantee  indemnity  to  the  shipper  ? 

The  Supreme  Court  of  the  United  States  in  The  Niagara  y. 
Corde8j  21  How.  8,  lay  down  the  position  that  a  common  carrier 
is  responsible  for  every  loss  or  damage  however  occasioned,  unless 
it  happened  by  the  act  of  God  or  the  public  enemy,  or  by  some 
other  cause  or  accident,  without  any  fault  or  negligence  on  the 
part  of  the  carrier,  and  expressly  excepted  in  the  bill  of  lading. 
In  Clark  v.  Barmwell^  12  How.  272 :  Although  the  injury  to  a 
portion  of  the  cargo  may  have  been  occasioned  by  one  of  the 
excepted  causes,  yet  still  the  owner  of  the  vessel  is  responsible  if 
the  injury  might  have  been  avoided  by  the  exercise  of  reasonable 
skill  and  diligence  in  the  storage  or  care  of  the  goods  on  the  part 
of  the  persons  employed  in  the  conveyance  of  the  goods.  The 
<yrm»  probandi  then  becomes  shifted  upon  the  shipper  to  show  the 
negligence.  This  case  involved  exclusively  the  duty  of  a  master 
in  the  stowage  and  care  of  the  cargo.  In  Stainiack  v.  Rae^  14 
How.  532,  the  collision  being  considered  the  result  of  inevitable 
accident,  neither  party  was  held  liable ;  also  The  Morning  LighXy 
2  Wallace  550.  Inevitable  accident  must  be  understood  to  mean 
a  collision  when  both  parties  have  endeavored  by  every  means  in 
their  power,  with  due  care  and  caution,  and  a  proper  display  of 
nautical  skill,  to  prevent  the  occurrence  of  the  accident :  Steam- 
ship Co.  V.  The  New  York  and  Virginia  Steamship  Co.,  24  How. 
807.  In  New  Jersey  Nav.  Co.  v.  Merchants*  Bank^  6  How.  344- 
847-383;  it  appears  to  be  the  understanding  that  under  the 
exception  in  this  bill  of  lading  it  is  incumbent  on  the  carrier,  in 
order  to  relieve  himself  from  responsibility,  to  prove  that  due 
diligence  and  proper  skill  were  used  to  avoid  the  accident,  and 
that  it  was  unavoidable.  The  carrier  must  satisfy  the  court  by 
clear  and  conclusive  testimony  that  there  was  no  default  on  his 
part;  and  that  every  reasonable  effort  was  made  to  avoid  the 
accident.    But  he  is  not  expected  to  warrant  that  his  crew  is 
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perfect,  or  that  his  boat  or  vessel  is  perfectly  secure,  or  that  he 
pursued  the  best  course  on  his  voyage.  It  is  sufficient  if  the  crew 
and  vessel  are  in  all  respects  adequate  to  the  particular  duty  and 
service,  and  that  the  course  taken  was  used  ordinarily  and  proved 
to  be  safe. 

I  am  satisfied  that  the  defence  is  available  to  claimants  within 
the  exception  in  the  bill  of  lading.  A  carrier  is  not  responsible 
for  the  effects  of  sudden  gusts  of  wind.  This  is  a  danger  and 
accident  of  navigation  over  which  he  has  no  control,  and  against 
which  his  contract  contains  no  warranty.  Boisterous  weather, 
adverse  winds,  and  low  tides  are  beyond  the  control  of  carriers  on 
the  ocean,  and  relieve  them  from  responsibility  for  delay  in  the 
voyage,  or  injury  to  the  cargo.  Upon  the  same  principle  should 
a  carrier  not  be  answerable  for  goods  lost  by  tempest  or  a  sudden 
gust  of  wind.  An  act  of  God  relieves  the  carrier  when  using  due 
caution  and  skill. 

In  the  'Case  of  Amies  v.  Stevens^  1  Strangers  Rep.  128,  the 
plaintiff  put  goods  on  board  the  defendant's  hoy,  who  was  a  com* 
mon  carrier.    Coming  through  a  bridge  by  a  sudden  gust  of  wind 
the  hoy  sunk,  and  the  goods  were  spoiled.     The  plaintiff  insisted 
that  the  defendant  should  be  liable,  it  being  his  carelessness  in 
going  through  at  such  a  time.     The  defendant  was  held  not  an- 
swerable, the  damage  being  occasioned  by  the  act  of  God,  an 
extraordinary  accident.     In  Colt  v.  McMechan,  6  Johns.  Rep. 
160,  where  a  vessel  was  heading  up  the  Hudson  river  against  a 
light  and  variable  wind,  and  being  near  shore,  and  while  changing 
her  course  the  wind  suddenly  failed ;  in  consequence  of  which  she 
ran  aground  and  sunk.     It  was  held  that  the  sudden  failure  of 
the  wind  was  the  act  of  God  and  excused  the  master,  there  being 
no  negligence  on  his  part.    Kent,  C.  J.,  concurred  in  the  opinion 
that  the  sudden  failure  of  the  wind  was  the  act  of  God ;  and  an 
event  which  could  not  happen  by  the  intervention  of  man,  nor  be 
prevented  by  human  prudence.      But  he  thought  there  was  a 
degree  of  negligence  imputable  to  the  master  in  sailing  so  near 
the  shore  under  a  "light  and  variable  wind,"  that  a  failure*  in 
coming  about  would  cast  him  aground.     "  God  caused  the  gust 
to  blow  in  the  one  case,  and  in  the;  other  the  wind  was  stayed  by 
Him."     It  is  well  settled  that  when  collision  or  loss  occurs  in  the 
absence  of  fault  on  the  part  of  the  carrier,  and  under  circum- 
stances beyond  his  control  from  vis  major,  as  from  storm,  or  waves, 
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or  reflux  of  the  tide,  or  lightning,  he  is  not  held  liable :  Abbott  on 
Shipping  (Perkins'  ed.)  470,  471,  472,  478,  474,  476,  and  cases 

cited. 

The  bill  will  be  dismissed. 


tm 
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Pardon — Delivery — Revocation  by  new  Executive.     Matter 
of  Moses  Be  Fiiy^  in  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  New  York  (June  1869),  was  a  petition  for  dis- 
charge on  habeas  corpus.     It  will  be  recollected  that  the  petitioner  had 
been  convicted  at  the  January  Term  1869,  of  this  court,  of  having 
rescued  distilled  spirits  from  the  custody  of  a  revenue  officer  of  the 
United  States,  and  on  March  3d  1869,  President  Johnson  had  signed  a 
pardon,  which  was  revoked  by  President  Grant  among  the  first  acts  of 
his  administration.     The  facts,  which  elicited  much  comment  at  the 
time,  appear  by  the  judicial  investigation  to  have  been  as  follows :     One 
James  M.  Nelson  presented  a  petition  to  the  President  on  behalf  of 
De  Puy,  praying  a  pardon.     On  March  3d  1869,  the  President  endorsed 
on  this  petition  a  direction  that  a  pardon  be  issued,  and  handed  this  to 
Nelson  with  a  direction  to  take  it  to  the  Attorney-General.     Nelson 
took   the   petition  to  the  Attorney-General  and  left  it  with  him,  re- 
ceiving a  letter  to  the  Secretary  of  State,  requesting  the  Secretary  to 
issue  a  warrant  for  the  pardon  of  De  Puy,  with  certain  recitals.     Nelson 
took  this  letter  to  the  Secretary  of  State,  obtained  ^  pardon  which  he 
took  to  the  Prcsideut,  procured  his  signature  and  brought  it  back  to  the 
Secretary  of  State,  who  then  signed  it  and  directed  his  clerk  to  have 
the  seal  put  to  it,  and  to  transmit  it,  with  a  letter  ;n  relation  to  it,  to 
the  Marshal  of  the  Southern  District  of  New  York.     Nelson  asked  if 
he  could  not  take  the  pardon,  but  was  told  that  it  must  go  by  mail  to 
the  marshal  in  the  usual  course  of  business.     The  pardon  was  dated 
March  3d  1869,  and  recited  the  conviction  of  De  Puy,  and  the  reasons 
in  consideration  of  which  the  President  pardoned  him  on  condition  of 
the  payment  of  the  fine  which  was  part  of  his  sentence.     This  pardon 
was  sent  by  mail  to  the  marshal,  with  a  letter  in  the  following  terms  : 
^^  Sir,  I  transmit  herewith  the  President's  warrant  for  the  conditional 
pardon  of  Jacob  and  Moses  De  Puy,  the  receipt  of  which   you   will 
please  acknowledge.     Yr.  obt.  servant,  F.  W.  Seward."     The  pardon 
and  letter  were  received  by  the  marshal  March  5th  1869.     On  the 
next  day,  while  the  pardon  was  still  in  the  marshal's  hands,  he  received 
a  message  by  telegraph  from  the  Secretary  of  State  directing  him  to 
regard  it  as  cancelled  and  return  it  to  the  State  Department,  which  was 
accordingly  done.     The  invariable  custom  of  the  State  Department  in 
issuing  pardons,  is  to  send  them  by  mail  to  the  United  States  marshal 
of  the  district  in   which  the   prisoner  is   confined,  and  the  marshal 
usually  transmits  them  to  the  keeper  of  the  prison.     The  turning-point 
of  the  case  was  as  to  the  delivery  of  the  pardon,  the  petitioners  insisting 
that  the  act  of  mailing  it  to  the  marshal  was  a  full  aelivery  in  the  only 
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manner  recognised  by  the  Executive  Department,  and  passed  the  entire 
control  of  the  pardon  out  of  the  hands  of  the  President,  and  entitled 
the  petitioner  to  his  liberty  on  compliance  with  the  condition — ^that  is, 
payment  of  the  fine,  which  had  been  done.  The  district  attorney,  on 
the  other  hand,  contended  that  the  marshal  was  a  part  of  the  executive, 
and  until  the  pardon  had  passed  out  of  his  hands  and  into  those  of  the 
prisoner  or  his  agent,  it  was  not  delivered,  and  was  therefore  revocable. 

Blatchford,  J.,  in  giving  judgment,  made  an  elaborate  review  of 
the  subject  of  delivery  in  relation  to  pardons,  citing  Marhury  v.  Madi- 
9on,  1  Cranch  137 ;  U.  S.  v.  Wilson,  7  Peters  150,  and  Commonwealth  v. 
Hallowai/f  44  Penn.  210, 2  Am.  Law  Beg.  N.  S.  474,  and  held,  that  as  the 
marshal  in  this  case  was  the  messenger  of  the  President,  and  not  the 
agent  of  the  prisoner,  and  there  had  been  not  only  no  delivery  to  the 
prisoner,  but  none  to  the  warden  of  the  prison  who  had  sole  control  and 
custody  of  the  prisoner,  there  had  been  no  delivery  of  the  pardon,  and 
it  was  legally  revoked  by  the  action  of  the  President. 

Our  readers  will  find  all  the  principal  American  cases  on  the  subject 
of  pardons,  collected  in  the  note  to  the  very  curious  and  interesting 
case  of  Oommonioealth  v.  ffalloway,  2  Am.  Law  Reg.  N.  S.  474. 

Constitutional  Law — Power  op  the  President  to  appoint 
TO  a  Vacant  Office,  when  the  Vacancy  did  not  occur  in  the 
Recess  of  the  Senate.  Schenk  v.  Peay  and  Bliss,  in  the  United 
States  Circuit  Court,  District  of  Arkansas  (April  1869),  was  a  bill  in 
equity  to  quiet  title  to  certain  real  estate  as  against  one  defendant,  and 
for  partition  as  to  the  other.  Peay,  one  of  defendants,  was  the  original 
owner  of  the  real  estate ;  Bliss,  the  other  defendant,  was  the  purchaser 
under  a  tax  sale  under  the  Direct  Tax  Act  of  Congress  of  1861,  and  the 
amendment  of  June  7th  1862,  and  Schenk,  plaintiff,  was  a  purchaser 
from  Bliss.  Peay  filed  an  answer  and  a  cross-bill  against  plaintiff  and 
his  co-defendant,  which  the  court  (Miller,  Circuit  Judge,  and  Cald- 
well, D.  J.)  after  argument  allowed,  although  Peay  and  Bliss  were 
both  citizens  of  Arkansas,  the  parties  being  already  before  the  court, 
and  the  court  being  satisfied  that  the  matters  in  the  cross-bill  were 
strictly  defensive  to  the  original  bill,  and  necessary  to  bring  before  the 
court  in  a  proper  shape  the  defence  relied  on,  and  also  that  the  interests 
of  Bliss,  though  he  was  nominally  a  co-defendant,  were  substantially  with 
the  plaintiff  and  against  Peay.  The  court  also  appointed  a  receiver  on 
the  petition  of  plaintiff  in  the  cross-bill,  although  defendants  (in  the 
cross-bill)  were  in  possession  of  the  land  under  legal  title. 

The  main  question  in  the  case,  however,  was  the  validity  of  the  sale 
by  the  tax  commissioners,  under  which  plaintiff  claimed  title.  The 
Act  of  June  7th  1862  (12  Stat.  422),  authorized  the  President  to 
appoint  three  persons  who  should  constitute  a  board  of  tax  commis- 
sioners. The  court  held  that  all  three  must  act  to  make  the  exercise 
of  their  authority  valid,  and  that  the  Act  of  March  Sd  1865,  §  3  (13 
Stat.  502),  declaring  that  a  majority  of  the  board  should  have  power  to 
act,  was  not  retrospective,  and  did  not  cure  a  title  under  sale  by  two 
commissioners  prior  to  the  passage  of  the  act. 

Subsequently,  on  final  hearing  on  amended  pleadings,  the  court 
(Caldwell,  D.  J.)  held : — 

1.  The  Act  of  July  20th  1868  (15  Stat.  123),  is  retrospective  in  its 
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terms,  but  does  not  give  validity  to  the  acts  of  two  tax  commissionere 
unless  there  were  three  in  office  at  the  time. 

2.  One  who  was  appointed  to  office  without  authority  of  law,  and 
who  never  performed  any  duty,  and  never  had  the  reputation  of  being 
such  officer,  is  not  an  officer,  de  jure  or  de  facto. 

8.  Where  an  office  was  created  and  took  effect  during  a  session  of  the 
Senate,  and  that  and  a  subsequent  session  of  Congress  passed  without 
the  office  being  filled,  the  President  could  not  make  a  valid  appointment 
to  the  office  during  the  recess  of  the  Senate. 

On  the  last  point  the  court  cited  with  strong  commendation,  and 
relied  on  the  opinion  of  Cadwalader,  J.,  in  The  case  of  the  Dtttrict 
Attorney^  7  Am.  Law  Reg.  N.  S.  786,  and  also  People  ex  rel.  v.  For- 
quier^  1  Breese  70. 

The  subject  of  sales  under  the  Direct  Tax  Acts  was  elaborately  con- 
sidered in  the  opinion  of  Caldwell,  J.,  and  the  sale  in  this  case 
declared  void,  both  for  defect  of  jurisdiction,  and  for  fraud  in  the  acta 
of  the  commissionere. 

Estoppel  to  allege  Unconstitutionality  of  a  Law.  Fer- 
guson et  al.  V.  Landrum  et  aL,  in  the  Court  of  Appeals  of  Kentucky 
(June  1869),  decides  a  novel  point  in  relation  to  the  law  of  estoppel. 
In  1864  the  President  of  the  tlnited  States  ordered  a  draft  for  military 
service.  The  people  of  Gallatin  county,  to  avoid  the  draft,  held  a 
public  meeting  and  resolved  to  raise  a  bounty  fund  to  induce  the 
requisite  number  of  men  to  volunteer ;  and  appointed  a  committee  to 
borrow  the  money,  and  obtain  an  Act  of  the  Legislature  authorizing 
the  levy  of  a  tax  to  repay  it.  This  plan  was  carried  out,  the  act  passed 
by  the  legislature  authorizing  a  bounty  tax,  the  money  borrowed,  and 
the  volunteers  obtained.  In  1865  a  number  of  citizens  of  the  county 
filed  a  bill  to  restrain  the  collection  of  the  tax  on  the  ground  that  the 
act  authorizing  it  was  unconstitutional,  and  the  Court  of  Appeals  so  held 
(Robertson,  J.,  dissenting)  on  the  ground  that  the  United  States 
having  called  on  the  people  for  military  duty  as  a  government  directly, 
and  not  through  the  medium  of  the  states,  the  state  had  no  constitu- 
tional power  to  levy  an  involuntary  tax  on  the  people  of  the  counties  to 
give  the  Federal  soldier  an  additional  compensation,  nor  had  it  power  to 
levy  such  tax  on  those  not  liable  to  military  duty,  to  aid  those  who 
were,  in  avoiding  its  performance  by  the  additional  compensation  to 
volunteers.  (On  this  point  see  Opinion  of  S.  C.  of  JUaine,  2  A.  L.  R. 
N.  S.  621 ;  Speer  v.  School  Directors^  4  Id.  661  ,•  Booth  v.  Woodbury, 
5  Id.  202 ;  Taylor  v.  Thompson,  6  Id.  174.)  But  the  most  interesting 
point  is  the  farther  opinion  of  the  court,  based  on  grounds  of  general 
equity,  that  all  persons  liable  to  military  duty,  either  in  their  own 
pereons  or  those  of  their  minor  sons  or  slaves,  had  received  a  valuable 
consideration  for  the  money  loaned,  and  would  not  be  allowed  now  to 
refuse  payment,  and  all  who  participated  in  the  procurement  of  the 
law,  or  afterwards  voluntarily  ratified  the  action  of  the  committee  under 
it,  were  estopped  from  now  setting  up  its  unconstitutionality  as  a 
defence  to  the  collection  of  the  tax  under  it. 

Federal  and  State  Courts — the  Conflict  of  Jurisdiction 
IN  Iowa.  The  County  of  Lee,  Iowa,  in  1857,  under  a  statute  of  that 
state,  issued  its  bonds  in  aid  of  certain  railroads.     At  the  time  of  issue, 
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the  right  to  make  such  bonds  was  sustained  by  the  Supreme  Court  of 
Iowa.  (^Duhuqae  County  v.  Dulmqtie  and  Pacific  Railroad  Co,,  4 
Greene  1 ;  State  v.  Johnson  County ,  10  Iowa  157,  and  other  cases.) 
Subsequently,  in  June  1862,  in  the  case  of  State  ex  rel.  v.  Wapello 
County ,  13  Iowa  390,  the  Supreme  Court  of  Iowa  overruled  its  pre- 
vious decisions,  and  held  that  the  constitution  prohibited  the  issue  of 
such  bonds,  and  that  they  were  absolutely  void.  A  holder  of  a  similar 
bond  then  brought  an  action  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Iowa,  and  it  was  there  decided,  on  the  authority  of 
State  V.  WapeUo  County,  that  he  could  not  recover  ]  but,  on  a  writ  of 
error,  the  Supreme  Court  of  the  United  States,  at  the  December  Term, 
1863,  in  Gelpcke  v.  CUy  of  DuhuquCf  1  Wall.  175,  said  that  although 
it  was  the  practice  to  follow  the  latest  decbions  of  the  state  courts  in 
construing  state  laws  and  constitutions,  yet  it  would  not  necessarily 
follow  a  decision  overruling  previously  settled  law^  and  which  might 
prove  to  be  a  mere  oscillation  in  the  course  of  a  judicial  construction. 

The  court  therefore  held  that  the  bonds  were  good,  and  refused  to 
follow  the  decision  in  State  v.  WapeUo  County,  so  far  as  regarded  bonds 
issued  before  that  decision  was  made.  This  view  has  since  been 
affirmed  in  Thompson  v.  Lee  County,  3  Wall.  327,  Rogers  v.  Burlington, 
3  Wall.  664  ]  while,  on  the  other  hand,  the  Supreme  Court  of  Iowa  has 
adhered  to  its  decision  in  State  v.  Wapello  County  in  numerous  subse* 
queut  cases :  Meyers  v.  Johnson  County,  14  Iowa  47 ',  McMillan  v. 
Boyle,  Id.  107 ;  Rock  v.  Wallace,  Id.  593 ;  Smith  v.  Henry  County, 
15  Iowa  385,  and  Ten  Eyck  v.  Mayor  of  Keokuk,  Id.  485. 

From  this  difference  of  views  between  the  courts  of  the  United 
States  and  the  state  of  Iowa,  a  conflict  of  jurisdiction  has  recently 
arisen,  which  we  should  regard  as  very  serious  were  it  not  for  the  good 
judgment  and  moderation  of  the  courts  by  which  it  must  finally  be 
determined. 

The  county  of  Lee  was  one  of  those  which  issued  bonds  in  aid  of 
railroads,  in  the  year  1857.  Interest  on  these  bonds  was  paid  for 
several  years,  and  in  July  1860,  a  bill  was  filed  by  certain  citizens  and 
taxpayers  of  that  county,  for  an  injunction  to  the  supervisors  of  the 
county  to  restrain  the  assessment  a«d  collection  of  any  tax  for  payment 
of  interest  or  principal.  The  bondholders  were  not  made  parties  to  this 
bill;  the  county  officers  alone  were  made  defendants.  The  only  relief 
sought  was  to  restrain  the  levy  and  collection  of  taxes  by  the  county 
officers  for  the  payment  of  railroad  bonds  or  coupons. 

The  ca.se  went  on  appeal  to  the  Supreme  Court,  which,  on  December 
1st  1862,  gave  judgment  for  complainants,  and  on  June  5th  1863,  entered 
a  decree  nunc  pro  tunc,  perpetually  enjoin ibg  the  defendants  from 
levying  or  collecting  any  tax  for  payment  of  said  bonds  :  McMillan  v. 
Boyle,  14  Iowa  107. 

This  decision  of  the  Iowa  Supreme  Court  was  made  before  the  deci- 
sion of  the  United  States  Supreme  Court  in  Gelpcke  v.  City  of  Dubuque, 
supra,  and  also  before  the  commencement  in  the  United  States  courts  of 
the  action  next  to  be  mentioned. 

In  April  1863,  J.  Edgar  Thompson,  a  citizen  of  Pennsylvania,  and 
a  holder  of  bonds  of  Lee  county,  brought  an  action  upon  his  coupons, 
against  the  supervisors,  in  the  United  States  Circuit  Court  for  Iowa, 
which  was  subsequently  transferred  to  the  Circuit  of  Northern  Illinois, 
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which,  at  the  October  Term,  1864,  rendered  judgment  for  plaintiff. 
The  judgment  being  unpaid,  and  there  being  no  property  on  which  an 
execution  could  operate,  the  United  States  Circuit  Court  for  N.  Illinois, 
in  July  1868,  issued  an  alternative,  and  in  October,  a  peremptory 
mandamus  to  the  supervisors  of  Lee  county,  commanding  them  to 
levy  a  tax  to  pay  the  judgment.  No  return  was  made  by  the  supervi- 
sors to  either  writ,  but  on  the  day  the  peremptory  writ  was  served  on 
them,  they  passed  a  resolution  setting  forth  the  above  mentioned  in- 
junction, proceedings  and  decree  of  the  Supreme  Court  of  Iowa,  and 
that  they  were  unable  to  comply  with  the  mandate  of  the  writ  without 
committing  a  contempt  of  the  Iowa  court,  and  violating  their  oath  of 
office  to  obey  the  laws  of  the  state  of  Iowa.  At  the  January  Term, 
1869,  the  Circuit  Court.,  on  application  and  proof  of  the  foregoing 
facts,  issued  an  attachment  against  the  supervisors  for  contempt  in 
disobeying  the  mandate  of  the  mandamus.  The  opinion  of  Drtjm- 
MOND,  J.,  will  be  found  in  full  in  Chicago  Legal  News,  for  Januarv 
16th,  1869. 

Under  this  attachment,  the  United  States  marshal  for  Iowa,  on 
March  3d,  took  the  supervisors  in  custody,  but  before  getting  out  of  the 
state,  was  served  with  a  habeas  corpus  issued  by  Judge  Beck  (of  the 
Supreme  Court  of  Iowa)  sitting  at  chambers,  who,  on  hearing,  discharged 
the  supervisors  from  custody.  We  have  been  furnished  with  a  pamphlet 
copy  of  the  opinion  of  Judge  Beck,  and  regret  that  its  length  prevents  our 
giving  it  in  full.  The  first  point  made  was  on  the  jurisdiction  of  a  state 
judge  to  inquire  on  habeas  corpus  into  the  cause  of  detention  after  a 
return  setting  forth  that  the  prisoners  were  held  under  process  issued 
by  a  court  of  the  United  States.  On  this  vexed  point  Judge  Beck's 
conclusion  is  :  "  That  where  one  is  held  in  imprisonment  under  claim 
of  Federal  authority,  and  it  appears  that  such  restraint  is  illegal,  in  that 
the  officer  holding  him  has  no  power  to  do  so  under  the  law,  his 
authority  therefor  being  based  upon  a  judgment  void  for  want  of  juris- 
diction, the  state  court,  under  the  writ  of  habeas  coipuSy  has  the  power 
to  release  from  the  imprisonment.''  The  judge  admits  that  the 
authority  of  the  Supreme  Court  of  the  United  States,  in  Ableman  v. 
Booth f  21  How.  516,  is  against  his  conclusion ;  but  expresses  a  confident 
opinion  that  that  case  will  be  overruled  when  the  point  shall  again  arise 
in  the  same  court.  Judge  Beck  does  not  claim  any  authority  to  examine 
into  the  legality  of  the  attachment  for  contempt  on  any  other  ground 
than  the  want  of  jurisdiction  of  the  court  over  the  persons  of  the 
supervisors,  or  the  subject-matter  in  the  mandamus  proceedings. 

Being  of  opinion  that  he  had  authority  to  inquire  into  the  jurisdiction 
of  the  court  issuing  the  attachment,  Judge  Beck  then  proceeds  to  show 
that  it  had  no  jurisdiction  of  the  subject  matter,  because  it  was  a 
subject  of  concurrent  jurisdiction  in  the  United  States  and  the  state 
court,  and  the  latter  having  acquired  jurisdiction  first  by  injunc- 
tion issued  before  the  commencement  of  the  action  by  Thompson, 
its  jurisdiction  became  exclusive  by  the  well-settled  doctrines  of 
comity.  On  this  point  the  judge  distinguished  the  case  from  Bujffs 
V  Johnson  County,  6  Wall.  166,  and  Weber  v.  Lee  County,  Id.  210, 
in  which  the  Supreme  Court  of  the  United  States  decided  fCHASB, 
C.  J.,  and  Grier  and  Miller,  JJ.,  dissenting)  that  the  Federal  courts 
could  bsue  mandamus  to  a  state  officer  to  do  an  act,  from  which  he  had 
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been  enjoined  by  a  state  court,  the  Federal  court  in  those  cases  having 
first  acquired  jurisdiction  of  the  parties  and  subject-matter. 

The  marshal  has  appealed  from  the  order  of  Judge  Beck  to  the 
Supreme  Court  of  Iowa,  where  the  case  (under  the  name  of  Holman 
et  al.  V.  Falfon)  has  been  heard  by  the  full  court,  but  not  yet  decided. 
Should  the  court  reverse  Judge  Beck's  order,  the  supervisors  will  be 
remanded  to  the  custody  of  the  marshal,  who  will  of  course  take  them 
before  Judge  Drummond,  as  commanded  in  the  writ.  If,  however, 
the  court  affirm  Judge  Beck's  order,  the  case  will  go  to  the  Supreme 
Court  of  the  United  States,  whose  decision  will  be  final,  and  will,  without 
doubt,  be  promptly  obeyed  by  the  Supreme  Court  of  Iowa.  Indeed  it 
is  proper  to  say  in  reference  to  that  court,  whose  position  has  been 
somewhat  misunderstood,  that,  while  firmly  maintaining  its  right  to 
conclusively  construe  the  laws  and  constitution  of  Iowa,  it  has  from  the 
beginning  of  the  difference  of  opinion  between  it  and  the  United 
States  Courts,  yielded  a  ready  obedience  to  the  judgments  of  the  ulti- 
mate tribunal,  even  when  unconvinced  of  their  intrinsic  soundness. 
Thus  in  Thompsons,  Lee  County y  22  Iowa  206,  (1867),  plaintiff  recovered 
a  judgment  in  the  federal  court  upon  railroad  bonds,  which  would  have 
been  held  void  by  the  state  courts  had  he  sued  originally  in  them. 
Upon  the  record  of  this  judgment  he  sued  in  the  state  court,  and 
recovered  judgment,  the  Supreme  Court  of  the  state  holding  that  the 
judgment  of  the  Federal  court  was  conclusive,  and  the  county  could  not 
again  raise  the  question  of  the  constitutionality  of  the  bonds. 

The  moderation  and  sincere  desire  to  have  every  point  settled  in  the 
due  and  regular  course  of  law,  manifested  by  the  Iowa  court  in  every 
apparent  conflict  like  the  present,  is  in  praiseworthy  contrast  with  the 
hasty  and  reckless  action  of  the  New  York  court,  in  the  matter  of 
Pratt  referred  to  below. ^ 

Federal  and  State  Authority — Conpltct  op  Jurisdiction 
IN  New  York.  One  J.  H.  Pratt  was  arrested  (^August  6th  1869)  by 
the  United  States  Marshal  for  the  southern  district  of  New  York,  on  a 
warrant  issued  by  United  States  Commissioner  Osborn,  charging  thai 
said  Pratt,  on  October  4th  1868,  at  Jefferson,  in  the  state  of  Texas,  did 
commit  murder  by  forcing  the  safeguard  of  United  States  troops  and 
killing  certain  persons  named,  and  that  he  did  then  and  there  with 
others  commit  the  crime  of  treason  against  the  United  States.  Pratt 
was  committed  by  the  commissioner  to  the  custody  of  the  marshal,  to 
be  produced  for  examination  on  August  9th,  at  2  P.  M.,  and  was  by 
the  marshal  placed  in  custody  of  the  keeper  of  the  county  jail.  On 
August  7th,  Judge  McCunn,  of  the  Superior  Court  of  New  York, 
issued  a  writ  of  habeas  corpus  to  the  keeper  of  the  jail,  commanding 
him  to  produce  Pratt  before  him  (McCunn)  on  August  9th,  at  12  M. 
At  that  time  the  jailer,  following  the  course  laid  down  in  Ableman  v 
Booth,  21  How.  506,  made  return  that  Pratt  was  held  under  process  of 
the  commissioner,  setting  forth  the  warrant,  but  not  producing  Pratt 

1  Since  writing  the  above,  we  learn  that  the  Legislature  of  Iowa  at  its  last 
session,  passed  *'  an  act  to  enable  public  corporations  to  settle  their  indel)tedne9s" 
(Laws  1868,  dh.  67,  p.  85,)  under  which  the  counties  and  towns  indebted,  are 
taking  up  their  bonds  and  paying  in  new  bonds,  so  that  this  long  and  unpleasant 
controTersy  will  be  speedily  settled. 
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Judge  McCuNN  thereupon  said  that  Pratt  must  be  produced,  and 
directed  the  jailer  to  haTe  him  in  court  at  2  p.  m.,  on  pain  of  attach- 
ment for  contempt.  This  was  the  hour  at  which  the  marshal  had  been 
directed  to  have  Pratt  before  the  commissioner,  and  accordingly  the 
marshal,  at  about  half  past  one  o'clock,  took  Pratt  in  charge  and 
brought  him  before  the  commissioner.  At  2  o'clock  the  jailer  came  in 
and  requested  the  commissioner  to  allow  Pratt  to  be  taken  before  Judge 
MgCunn,  which  the  commissioner  refused.  Afler  consultation,  how- 
ever, and  under  the  supposition  that  the  production  of  Pratt  would  be 
sufficient,  and  that  the  judge  would  not  assert  further  jurisdiction,  the 
marshal  took  Pratt  over  to  the  court-room  and  allowed  the  jailer  to 
produce  him  before  Judge  McCuNN.  Judge  McCunn  however  pro- 
ceeded to  hear  the  case  on  the  merits,  and  afler  argument  by  Pratt's 
counsel  and  the  United  States  District  Attorney,  made  an  order 
remanding  Pratt  to  the  custody  of  the  marshal  pending  his  decision. 
The  marshal,  claiming  to  hold  Pratt  not  under  any  such  remand  but 
under  the  commissioner's  warrant,  removed  him  to  Fort  Schuyler  for 
greater  security. 

On  the  11th  Judge  McCunn  delivered  an  opinion  discharging  Pratt, 
on  the  ground  that  the  warrant  was  not  a  legal  commitment,  because, 
first,  the  charge  of  treason,  if  taken  unconnected  with  the  acts  alleged, 
was  too  general  to  be  valid,  and  if  taken  in  connection  with  the  acts 
charged,  they  did  not  amount  to  treason  ;  and  secondly,  the  charge  of 
murder  as  set  forth,  was  a  crime  not  against  the  United  States,  but  the 
state  of  Texas,  and  the  commissioner  in  New  York  had  no  jurisdiction 
to  arrest  for  such  cause. 

On  the  following  day  the  marshal  was  served  with  an  order  signed  by 
Judge  McCunn,  entitled  "  In  the  matter  of  J.  H.  Pratt,"  commanding 
John  H  Tracy  (the  jailer)  and  Francis  C.  Barlow  Tthe  marshal)  to  dis- 
charge Pratt  from  custody.  It  will  be  observeoi  that  the  marshal, 
though  named  in  this  order  and  served  with  a  copy  of  it,  teas  not  in 
any  way  a  party  to  ^Ae^rc7cee£ftn^<,or  judicially  before  Judge  McCuNN. 
He  was  not  named  in  the  habeas  corpus  nor  served  with  process,  tier 
was  the  jailer  (against  whom  alone  the  writ  issued)  his  agent  or  deputy. 
(See  Randolph  v.  Donaldsouy  9  Cranch  76.)  The  marshal,  therefore, 
consideriog  that  Judge  McCunn  had  no  jurisdiction  to  examine  the 
merits  of  the  case  after  being  judicially  informed  that  the  prisoner  was 
held  under  the  warrant  of  a  United  States  commissioner  (^Ahleman  v. 
Booth,  21  How.  506),  and  also  that  even  if  there  was  jurisdiction  io 
Judge  3IcCuNN  to  make  such  order,  the  marshal  not  being  party  to  the 
proceedings  could  not  be  bound  by  it,  refused  to  discharge  Pratt,  and 
to  prevent  a  rescue  and  protect  himself  from  arrest  for  contempt  by 
Judge  McCunn,  he  called  upo^  the  United  States  military  authorities 
for  a  guard,  which  was  accordingly  furnished.  Some  prominence  was 
given  to  this  part  of  the  case  by  the  fact  that  the  President,  being  in 
New  York,  was  consulted  by  the  marshal,  and  ordered  the  commanding 
officer  at  Fort  Schuyler  to  furnish  whatever  force  should  be  necessary  to 
protect  the  marshal  in  the  discharge  of  his  duty.  Judge  McCuNN 
thereupon  prepared  an  order  to  the  sheriff  of  New  York  to  take  Pratt 
by  force  out  of  the  possession  of  the  marshal  and  the  coriimandant  of 
Fort  Schuyler,  but  this  order  was  not  issued,  as  on  August  16th,  Com- 
missioner Osborn,  on  final  hearing,  discharged  Pratt  from  custody,  for 
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want  of  evidence   to  snstain  the  charges  on  which  the  warrant  had 
issued.     With  this  the  whole  matter  terminated. 

Constitutional  Law — Right  to  Vote — Test  Oath.  Green  v. 
Shumway  el  al.,  in  the  Court  of  Appeals  of  New  York,  was  an  action 
against  the  inspectors  of  election  of  the  city  of  Syracuse  for  refusing 
to  receive  plaintiff's  vote  at  the  election,  in  April  1867,  for  delegates  to 
the  Constitutional]  Convention.  The  Act  of  Assemhiy  of  New  York 
providing  for  the  convention  and  the  election  of  delegates  to  it,  provided 
that  no  person  should  vote  who  would  not,  if  duly  challenged,  take  the 
following  oath:  "I  do  solemnly  swear  (or  affirm)  that  I  have  never 
voluntarily  home  arms  against  the  United  States  since  I  have  heen  a 
citizen  thereof;  that  I  have  voluntarily  given  no  aid,  countenance, 
counsel,  or  encouragement  to  persons  engaged  in  armed  hostility 
thereto;  that  I  have  neither  sought  nor  accepted,  nor  attempted  to 
exercise,  the  functions  of  any  office  whatever  under  any  authority  or 
pretended  authority  in  hostility  to  the  United  States ;  that  I  have  not 
yielded  a  voluntary  support  to  any  pretended  government,  authority, 
power,  or  constitution  within  the  United  States,  hostile  or  inimical 
thereto ;  and  did  not  wilfully  desert  from  the  military  or  naval  service 
of  the  United  States,  or  leave  this  state  to  avoid  the  draft  during  the 
late  rebellion." 

The  plaintiff  was  challenged  and  refused  to  take  the  oath,  whereupon 
defendants  rejected  his  vote.  The  court,  per  Miller,  J.,  held  the  law 
requiring  such  an  oath  invalid,  being  in  violation  of  the  constitutions 
both  of  the  United  States  and  of  New  York. 

Municipal  Corporation — Contract  to  supply  Patented  Ar- 
ticle— Nicholson  Pavement.  Astor  v.  The  Mayor,  dhc,  in  the 
Supreme  Court  of  New  York,  was  a  bill  for  injunction  against  the 
paving  of  Thirty-third  street,  in  the  city  of  New  York,  with  Nicholson 
pavement,  on  the  ground  that  the  law  required  that  all  work  done  for 
the  corporation  should  be  on  contract  made  with  the  lowest  bidder,  after 
public  notice,  &o.,  and  the  pavement  being  patented  could  not  be  the 
subject  of  public  competition,  and  the  contract  was  therefore  unlawful. 
The  same  point  was  decided  in  opposite  ways  in  Dean  v.  Charlton,  7 
Am.  Law  Register  564,  and  Hohart  v.  Detroit,  Id.  741.  The  court, 
Ingraham,  J.,  held  that  the  article  in  the  charter  and  the  statutes  of 
New  York  did  not  apply  to  such  a  case,  and  dissolved  the  injunction, 
citing  the  two  cases  already  mentioned,  and  also  People  v.  Flagg^  17 
N.  Y.  584,  and  Harhm  Gas  Co,  v.  Mayor,  33  N.  Y.  309. 

Ecolesiastioal  Tribunal — ^Interference  bt  a  Court  of 
Equity.  Charles  E,  Cheney  v.  Samuel  Chase  et  al,  in  the  Superior 
Court  of  Chicago  (August  1869,)  was  a  bill  for  injunction.  Complainant 
was  a  minister  of  the  Episcopal  church,  and  defendants  were  also 
ministers  of  that  church  claiming  to  sit  as  a  'court  for  the  trial  of 
plaintiff,  on  the  charee  of  having,  "  on  divers  occasions  within  the  last 
two  years  or  within  the  last  six  months,  omitted  the  words  '  regenerate' 
or  '  regeneration,'  in  the  office  of  infant  baptism."  The  bill  set  forth 
that  the  court  was  not  constituted  in  accordance  with  the  canons  of  the 
church ;  that  the  proper  notice  was  not  given  complainant ;  that  at  least 
one  member  of  the  court  had  expressed   beforehand  an  opinion  of 
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complaiDant's  guilt,  and  that  his  right  of  challenge  was  denied ;  and 
that  the  presentment  did  not  specify  time,  place  or  circumstances  of  the 
offence  alleged,  or  the  names  of  witnesses  to  he  called  to  prove  the 
allegations.  The  case  was  fully  argued  hy  distinguished  counsel  od 
hoth  sides,  and  the  court^  Jameson,  J.,  commenting  with  much  severity 
on  the  proceedings  of  the  ecclesiastical  court,  held  all  the  ohjections  in 
the  hill  to  he  good,  and  awarded  an  injunction.  His  judgment  was 
delivered  orally  (in  advance  of  a  full  opinion  to  he  filed  hereafter),  and 
is  reported  in  the  Chicago  Legal  News  for  August  7th,  from  which  we 
extract  the  following  synopsis : — 

1.  If  an  ecclesiastical  trihunal  proceeds  to  try  an  offender  who  is  a 
church  memher,  according  to  the  canons  of  the  church,  a  civil  court 
has  no  right  to  interfere ;  but  if  such  ecclesiastical  tribunal  transgress 
such  canons,  and  thereby  injure  the  temporal  rights  of  the  accused,  the 
civil  courts  will,  upon  proper  application,  interfere. 

2.  An  ecclesiastical  court  in  this  country  is  nothing  more  than  a 
voluntary  association  of  individuals. 

3.  Under  canon  20  of  the  Protestant  Episcopal  Church,  in  the 
Diocese  of  Illinois,  the  bishop  can  only  institute  proceedings  for  the 
trial  of  a  person  for  offences,  on  information  coming  to  him  from  one  of 
three  sources — ^from  a  majority  of  the  vestry,  from  three  presbyters  of 
the  church,  or  from  public  rumor,  and  it  is  not  sufficient  for  him  to  saj 
that  he  has  been  **  credibly  informed,"  &c. 

4.  Under  the  canons  the  bishop  should  select  eight  persons,  out  of 
whom  the  accused  has  the  right  to  select  five,  and  also  to  twenty  days' 
notice  from  the  bishop  in  which  to  make  the  selection. 

6.  The  accused  has  the  right  of  challenge. 

6.  When  the  members  of  an  ecclesiastical  tribunal  have  no  right  to 
proceed  at  all,  it  will  be  presumed  that  they  intend  all  that  may  befall, 
even  the  worst  consequences,  under  the  canons  of  the  church. 

7.  The  presentment  should  state  the  offence  clearly,  giving  time  and 
place,  and  it  is  insufficient  to  state  that  the  accused  has  omitted  the 
word  regeneration  in  the  infant  baptism  service  on  divers  occasions  within 
the  past  two  years,  without  specifying  the  time,  or  place,  oreircumstaDces, 
or  names  of  the  witnesses  who  were  to  be  called  against  the  accused. 

8.  The  wrongful  deposition  of  a  minister  of  the  gospel,  who  is 
receiving  a  salary,  is  such  an  injury  to  his  temporal  rights,  as  will  call 
for  interference  by  a  court  of  equity. 

It  is  understood  that  the  case  goes  by  appeal  to  the  Supreme  Court  of 
Illinois. 

Income  Tax — Meaning  or  the  Word  "  Person" — Shaker  Com- 
munity. Commissioner  Dekno  has  decided  that  the  word  person  in 
the  Internal  Revenue  Acts,  for  the  purpose  of  taxation  on  incomes, 
includes  an  association  or  community  holding  its  property  in  ooramon, 
like  the  Shaker  Community  at  New  Lebanon,  Ohio.  This  is  a  commu- 
nity of  forty-six  covenanting  male  members,  making  return  through  one 
Boyd,  of  the  entire  income  of  the  community,  and  claiming  to  deduct 
$1000  for  each  member.  The  commissioner  holds  that  this  is  not 
correct;  that  the  community  is  a  person  within  the  acts,  and  is  entitled 
to  only  one  deduction  of  81000.  This  is  in  reversal  of  «  previous 
decision  of  Commissioner  Lewis,  but  is  supported  by  a  late  decision  of 
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the  Supreme  Court  of  Ohio,  which  held,  in  Boyd  v.  LcuJcay  et  aL  (not 
yet  reported),  that  the  individual  members  of  this  community  are  not 
tax-payers  within  the  statute  requiring  a  petition  for  highway  to  be 
signed  by  a  majority  of  resident  freehold  tax-payers.  The  letter  of 
Commissioner  Delano  will  be  found  in  full  in  10  Int.  Rev.  Record  39. 

Admiralty — Collision  on  the  hiqh  seas  between  Steamer 
AND  Sailing  Vessel  oarrtinq  forbidden  light— Application 
OF  Statutory  Rules  where  Foreign  Vessel  is  concerned. 
Sears  et  al,  v.  Steamer  Scotia,  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  (Feb.  1869),  was  a  libel 
by  the  owners  of  the  American  ship  Berkshire,  against  the  British 
steamer  Scotia,  for  loss  by  collision.  It  appeared  that  about  two  o'clock 
in  the  morning  of  April  11th  1867,  in  the  Atlantic  Ocean,  the  Berk- 
shire was  sailing,  with  the  wind  somewhat  free,  on  a  course,  as  ^et 
forth  in  the  libel,  S.  E.  by  E.  half  E.,  and  the  Scotia  was  steering  W. 
by  N.  half  N.  The  Berkshire  discovered  a  white  light  on  her  port 
bow  four  or  five  miles  off,  which  seemed  to  come  directly  towards  the 
Berkshire,  whose  helm  was  put  to  starboard.  The  Scotia  had  all  her 
regulation  lights  set,  and  on  discovering  a  white  light  on  her  port  bow ' 
apparently  about  five  miles  off,  ported  her  helm  and  kept  on,  taking  the 
light  to  be  a  steamer.  The  light  appeared  to  recede  gradually  from  the 
Scotia's  bow  until  very  shortly  before  the  collision,  when  it  began  to 
close  in,  and  the  Scotia  at  once  reversed  her  engines,  but  too  late  to 
avoid  the  collision. 

The  Berkshire  claimed  that  the  Scotia  was  in  fault  as  she  had  time  to 
avoid  the  Berkshire,  but  put  her  helm  to  port  knowing  that  the  Berk- 
shire had  the  wind  free,  and  attempted  to  cross  her  bows.  The  Scotia 
claimed  that  the  course  of  the  Berkshire  was  more  southerly  than  was 
alleged  in  the  libel,  and  that  she  was  in  fault  because  she  had  only  a 
white  light  carried  low  down  on  her  anchor  stock,  thereby  violating  the 
laws  both  of  England  and  America,  and  leading  the  Scotia  to  suppose 
it  was  a  steamer  too  far  off  for  her  colored  lights  to  be  visible,  and  that 
the  Scotia's  action  in  porting  her  helm,  under  the  circumstances,  was  in 
accordance  with  the  laws  of  both  England  and  America. 

The  new  and  important  question  involved  was,  whether  the  Scotia, 
being  a  British  vessel,  could  set  up  as  a  defence  the  violation  by  the 
Berkshire  of  the  statutes  of  the  United  States.  The  court,  Blatch- 
FORD,  J.,  held  that  it  could  not;  that  a  foreign  vessel  cannot  set  up 
against  an  American  vessel  a  statute  which  is  not  mutually  binding,  and 
which  would  not  therefore  be  available  in  favor  of  the  American  vessel 
against  the  foreigner ;  citing  Tfie  Dum/n'es,  1  Swa.  63 ;  The  Zollverein, 
Id.  96 ;  Cope  v.  Dougherty ^  4  K.  and  J.  367,  389,  390,  s.  c.  on  appeal, 
2  DeG.  and  J.  614;  The  Saxonia,  1  Lush.  410;  The  Chancellor,  A 
Law  Times  N.  S.  627 ;  and  WiUiams  v.  ChUch,  14  Moore  P.  C.  C.  202. 

The  claim  on  the  part  of  the  Scotia  that  the  statute  of  the  United 
States  should  be  enforced  in  her  favor  because  the  rules  prescribed  by 
the  British  and  American  statutes  are  the  same,  was  held  not  to  be 
tenable.  The  court  said  that  the  practice  of  the  English  courts  to 
enforce  the  English  rules  against  vessels  of  other  nations  was  founded 
upon  the  Queen's  orders  in  Council,  under  the  authority  of  sect.  58  of 
the  Merchant  Shipping  Amendment  Act  of  July  29th  1862,  which 


628  LEGAL  NOTES. 

proyides  that  whenever  it  is  made  to  appear  to  her  Majesty  that  the 
government  of  any  foreign  country  is  willing  that  the  regulations  shall 
apply  to  the  ships  of  such  country  when  beyond  the  limit»of  British 
jurisdiction,  her  Majesty  may  by  order  in  Council  so  direct,  and  the 
passage  of  the  Act  of  Congress  of  April  29th  1864,  prescribing  rules 
for  American  vessels  substantially  identical  with  the  British,  was 
properly  taken  as  an  expression  of  willingness  on  the  part  of  the 
American  government  that  the  British  rules  should  be  so  applied.  The 
Act  of  Congress,  however,  contains  no  such  authority  for  courts  of  the 
United  States  to  apply  the  rules  prescribed  by  it  either  in  ^sivor  or 
a^inst  foreign  vessels. 

'<  The  merits  of  the  collision  in  this  case/'  said  Blatchford,  J., 
"must  therefore  be  adjudicated  according  to  the  rules  of  navigation  and 
usages  of  the  sea  which  usually  prevailed  and  were  customarily  observed 
at  the  time  and  place  of  the  collision,  among  the  ships  which  navigated 
the  waters  where  the  collision  took  place :    The  I^enoordj  1  Swabey 
874,  377.     I   can   have   no  hesitation  in  saying  what  such  rules  and 
usages  were,  when  I  find  them  to  have  been  before  that  time  adopted, 
.with  such  identity,  by  nearly  all  the  nations  whose  ships  usually  navi- 
gated  the  waters  where  this  collision  took  place,  embracing,  amoog 
others,  the  United  States,  Great  Britain,  France,  Spain,  Prussia,  Russia^ 
Norway,   Sweden,   Belgium,   Bremen,    Denmark,    Hamburg,    Lnbec, 
Hanover,  Schleswig  and  the  Netherlands.     I  rest  my  decision  on  that 
ground,  and  not  on  any  municipal  statute  or  statutes,  as  such,  of  the 
United  States,  or  of  Great  Britain,  or  of  both  countries.     I  have  not 
been  referred  to,  nor  have  I  met  with,  any  case  in  the  United  States  in 
which  this  question  is  discussed  or  decided.     I  must,  therefore,  resolve 
it  on  principle.     But  I  have  no  hesitation  in  saying,  that  the  result  I 
have  arrived  at  is  very  satisfactory,  as  bearing  on  the  interests  of 
commerce  and  the  safety  of  human  life,  in  substituting  fixed  writteo 
rules  observed  by  all  the  maritime  nations,  for  those  which,  it  is  no  dis- 
paragement to  say,  were  not  as  definite  or  certain,  or  as  univeraally 
recognised." 

On  this  ground  therefore  the  court  held  that  the  Berkshire  was  in 
fault,  both  in  carrying  a  white  light  and  in  not  carrying  colored  lights. 
The  answer,  however,  the  court  said  must  be  amended  bo  as  to  set  up 
properly  the  fact  that  the  Berkshire  did  not,  as  to  lights,  comply  with 
the  rules  of  navigation  and  the  usages  of  the  sea,  customarily  observed, 
at  the  time  and  place  of  the  collision,  by  the  vessels  which  navigated 
the  waters  where  the  collision  took  place.     On  the  answer  being  so 

amended,  the  libel  would  be  dismissed  with  costs. 

w.,     .»   _ 

Admiralty — Damages  to  Seaman  for  Neglect  while  Sick. 
Tomlinson  v.  Bewettj  in  the  United  States  District  Court  for  California, 
was  a  libel  for  damages  against  the  master  of  a  vessel.  Libellant  was  a 
seaman,  and  while  on  board  ship  was  taken  with  small  pox.  The  cap- 
tain on  assurances  that  he  had  made  arrangements  for  his  care,  induced 
the  seaman  to  go  in  a  small  boat  to  a  town  some  fifteen  miles  up  the 
river.  On  arriving  there  he  found  not  only  no  such  arrangements 
made,  but  no  physician  living  there,  and  he  had  only  $17  given  him 
bv  the  captain.  He  accordingly  returned,  but  was  not  allowed  to  come 
anoard  the  vessel,  and  finally  went  in  the  small  boat  six  miles  down  the 


ABSTRACTS  OF  RECENT  DECISIONS.  629 

river,  and  then  rode  on  horseback  twenty  miles  to  another  town,  where 
he  arrived  so  exhausted  that  he  fell  from  his  horse  and  lay  on  the  beach 
for  thirty-six  honrs  before  he  received  aid.  The  town  to  which  he  went 
was  distant  tweoty-six  miles  by  water  from  the  place  where  libellant  was 
put  out  of  the  vessel,  and  was  in  the  direct  line  of  the  voyage ;  but 
the  captain  refused  to  take  him  there  on  board  the  vessel.  Hoffman, 
J  ,  in  giving  judgment,  said  that  the  fact  of  the  disease  being  malignant 
and  infectious  was  good  reason  why  the  master  should  put  the  seaman 
ashore  at  the  earliest  moment  consistent  with  his  receiving  proper  care ; 
but  was  no  justification  of  the  course  pursued,  especially  as  the  captain 
knew  that  at  a  port,  only  twenty-six  miles  distant,  and  to  which  the 
vessel  was  to  sail  the  next  day,  proper  medical  attention  and  care  could 
be  secured.     Judgment  was  therefore  entered  for  libellant  for  $2500. 

Constitution  of  New  York — The  Judiciary.  The  new  con- 
stitution, framed  by  the  convention  last  year,  will  be  submitted  to  the 
direct  vote  of  the  people  for  adoption  or  rejection  in  November.  The 
Judiciary  article,  which  is  submitted  to  a  separate  vote,  provides  for 
the  establishment  of  a  Court  of  ^Appeals,  to  consist  of  seven  judges, 
holding  their  office  for  fourteen  years.  The  other  courts  remain  very 
much  as  they  now  are,  except  that  the  terms  of  the  judges  are 
lengthened  to  fourteen  years.  This  is  a  great  improvement  on  the 
present  wretched  system,  under  which  the  highest  court  in  the  state  is 
liable  to  change  one-half  its  members  yearly.  The  most  notable  feature, 
however,  in  the  new  constitution  is  a  provision  that  in  1873  the  question 
shall  be  submitted  to  a  vote  of  the  people  whether  the  judges  shall  not 
thereafler  be  appointed  by  the  governor.  The  results  of  making  the 
judiciary  elective,  have,  it  thus  seems,  become  so  apparent,  that  the 
state  which  first  made  the  fatal  blunder  is  beginning  to  look  to  its  cor- 
rection. We  regret  that  the  convention,  certainly  one  of  the  ablest  and 
most  laborious  that  ever  sat  in  that  state,  proceeded  so  timidly,  and  did 
not  at  once,  and  without  hesitation,  declare  for  a  return  to  the  system 
of  appointment  to  judicial  office  for  good  behavior — the  only  system 
by  which  the  bench  can  permanently  retain  its  independence  or  its 
respectability.  J.  T.  M. 
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SUPREME  COURT  OF  NEW  YORK.' 

SUPREME  COURT  OF  PENNSYLVANIA.* 
SUPREME  COURT  OF  VERMONT.' 

Attorney.     See  Debtor  and  Creditor, 

'  From  Hon.  O.  L.  Barbour,  Reporter ;  to  appear  in  vol.  53  of  his  Reports. 
'  From  P.  Frazer  Smith,  Esq.,  Reporter ;  to  appear  in  58  Pa.  Rep. 
•  From  W.  O.  Veazey,  Esq.,  Reporter ;  to  appear  in  41  Vt  Rep. 
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Bills  and  Notes. 

Gttaranty  of. — A  note  drawn  by  Henninger  and  for  his  accommoda- 
tion with  an  endorsement  in  the  name  of  Noll,  was  also  endorsed  with  a 
guaranty  by  Eyer  and  was  discounted  by  a  bank.  The  bank  sned 
Eyer.  Hddj  that  the  court  erred  in  charging  that  it  was  incumbent  od 
the  bank  to  proye  affirmatively  that  the  contract  of  guaranty  was  made 
with  them  :   The  Northumberland  County  Bank  v.  Eyer^  58  Penna. 

As  Noll  endorsed  for  the  accommodation  of  Henninger  and  the  bank 
was  the  first  holder  for  value,  the  law  implied  that  the  guaranty  was 
made  to  them :  Id. 

The  guaranty  was  not  distinguishable  from  a  general  letter  of  credit, 
on  which  an  action  may  be  maintained  in  the  name  of  the  person  who 
gives  credit  on  the  faith  of  it :  Id. 

A  guaranty  is  not  assignable  so  as  to  enable  the  assignee  to  sue  on  it 
in  his  own  name :  Id, 

Conflict  of  Laws. 

Debt  contracted  in  Foreign  Country. — A  debt  contracted  in  a  foreign 
country,  in  the  absence  of  a  contrary  understanding,  is  payable  there 
and  in  the  legal  currency  of  that  country :  Benners  v.  Clemens,  56 
Penna. 

A  judgment  here,  for  such  debt,  should  be  in  amount  the  value  of 
gold  in  legal  tender  notes  :  Id, 

The  lex  loci  contractus  must  control  in  interpreting  such  contract:  Id, 

Constitutional  Law. 

Obligation  of  Contracts. — When  town  authorities  have  taken  the 
land  of  an  individual  for  the  purposes  of  a  public  highway,  and  have 
paid  the  proprietor  therefor,  the  right  to  the  easement  becomes  a  vested 
right  in  the  public ;  and  the  public  having  received  the  land,  and  the 
proprietor  the  compensation,  it  becomes  a  fixed  contract  between  them, 
and  the  provision  of  the  Constitution  of  the  United  States  declaring 
'^  that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts" 
applies :  The  People  ex  rel.  Failing  v.  The  Commissioners  of  JBfightcap 
of  the  town  of  Palatine,  3  Barb. 

After  land  taken  for  a  road  has  been  paid  for  by  the  public,  it  cannot 
be  taken  from  the  public  and  donated  to  the  former  owner  without  any 
consideration  paid  therefor,  by  an  act  of  the  legislature  purporting  to 
reduce  the  width  of  the  highway :  Id. 

*  Contract. 

In  Restraint  of  Trade. — Contracts  restraining  the  exercise  of  a 
trade,  &c.,  in  particular  localities,  when  there  is  reasonable  ground  for 
the  restriction,  are  valid  :  McClurg's  Appeal,  58  Penna. 

An  agreement  for  a  valuable  consideration  not  to  practise  medicine 
within  12  miles  of  a  particular  locality  is  not  unreasonable,  and  the 
exercise  of  the  profession  within  the  prescribed  limit  may  be  restrained 
by  injunction :  Id. 

The  court  will  not  inquire  into  the  adequacy  of  the  consideration : 
Id. 

Corporation. 
Dissolution, — Where  the   complaint,   in  an  action   by   the  people 
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against  the  corporation  for  its  dissolution,  alleged  that  the  corporation 
wag  insolvent  13  years  before;  that  it  then  surrendered  its  property  to 
its  creditors ;  that  it  had  remained  insolvent  ever  since ;  had  ever  since 
neglected  to  pay  its  notes  and  other  evidences  of  debt,  and  entirely  sus- 
pended its  ordinary  and  lawful  business ;  and  that  another  corporation 
with  the  same  general  object  had,  under  the  authority  of  the  state, 
organized  and  was  in  actual  operation  in  its  place  and  stead ;  which 
facts  were  not  denied  in  the  answer,  although  the  alleged  forfeiture  was 
attempted  to  be  excused :  Hdd^  that  it  was  a  proper  case  for  a  judg- 
ment of  forfeiture,  dissolving  the  corporation,  and  restraining  defend- 
ants, who  were  charged  with  usurping  and  attempting  to  exercise  its 
franchise,  from  further  exercising  the  same,  &c. :  The  People  v.  The 
Northern  Railroad  Co,  et  al.,  63  Barb. 

Seld  alsoy  that  the  fact  of  insolvency  and  suspension  of  business 
being  admitted  in  the  answer,  the  law  admitted  no  excuse  for  the  for- 
feiture, nor  was  any  explanation  available :  Id, 

Right  to  use  Streets  of  a  City — Subject  to  RegtUations  by  the  City. — 
A  grant  to  a  corporation  to  carry  passengers  in  cars  over  the  streets  of 
a  city  does  not  necessarily  involve  exemption  from  liability  to  municipal 
regulation.  The  right  is  neither  greater  nor  less  than  a  natural  person 
possesses :  The  Frankford  and  Philadelphia  Passenger  Railway  Co,  v. 
The  City  of  Philadelphia^  58  Penna. 

When  a  corporation  is  authorized  to  carry  on  a  specified  business 
within  a  municipal  corporation,  it  is  intended  that  the  business  shall  be 
conducted  under  the  restrictions,  &c.,  which  govern  others  transacting 
the  same  business  :  Id, 

A  reasonable  regulation  of  the  use  of  a  privilege  is  not  a  denial  of 
the  right :  Id, 

Corporations  chartered  to  do  business  in  a  city  are  to  be  regarded  as 
inhabitants  of  the  city  and,  unless  exempted,  are  subject  to  its  ordi- 
nances: Id, 

Liability  to  restrictions,  &c.,  is  involved  in  the  designation  of  the 
place  where  the  corporation's  business  is  to  be  carried  on  :  Id. 

The  right  to  construct  and  own  a  railway  neither  enlarges  nor  dimi- 
nishes the  right  to  run  cars  and  carry  passengers  :  Id. 

An  ordinance  of  Philadelphia  requiring  passenger  cars  to  be  num- 
bered, to  be  licensed  on  paying  a  stipulated  sum  for  each  car,  is  a  police 
regulation :  Id, 

Such  ordinance  may  be  enacted  under  the  Act  of  April  15th  1850, 
authorizing  the  councils  to  pass  ordinances  for  the  regulation  of  omni- 
buses, &c. :  Id. 

Whether  the  ordinance  could  be  enacted  under  the  general  power  to 
councils  to  ordain  such  ordinances,  &c.,  as  shall  be  necessary  for  the 
government  and  welfare  of  the  city,  dubitatur :  Id. 

Forfeiture  of  Charter. — It  is  no  cause  of  forfeiture  of  a  charter  from 
Pennsylvania  that  the  same  corporation  has  obtained  a  charter  from 
another  state:  The  Commonwealth  ex  rel.  Tlie  Attorney- General  v. 
The  Pittsburgh  and  Connellsville  Railroad  Co.,  58  Penna. 

A  corporation  chartered  by  one  state  cannot  transfer  its  allegiance  by 
accepting  a  charter  from  another.     It  does  not  thus  throw  off  its  original 
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obligation,  nor  can  it  shelter  itself  under  its  new  relation  from  anj  yio- 
lation  of  its  duties  under  its  old  one  :  Id. 

All  the  rights  of  the  Commonwealth  against  her  own  corporation  will 
be  enforced,  without  regard  to  immunities  claimed  from  process  beyond 
her  territories  and  within  the  jurisdiction  of  another  state :  Id. 

A  corporation  which  undertakes  to  drag  its  sovereign  to  a  foreign 
examination,  before  the  bar  of  the  tribunals  of  another  state,  yiolates 
its  first  and  paramount  duty  and  subjects  itself  to  the  extremest  conse- 
quences: Id, 

The  Circuit  Court  of  the  United  States  is  not  the  court  of  another 
sovereign  to  one  of  the  states  :  Id. 

A  Pennsylvania  corporation  was  incorporated  also  by  Maryland,  and 
as  a  Maryland  corporation  commenced  suit  against  the  Pennsylvania 
corporation  to  declare  an  Act  of  Assembly  void.  Heldy  that  the  corpo- 
ration violated  no  duty  to  Pennsylvania :  Id. 

No  mere  intention  of  a  corporation  to  violate  its  duty  is  a  cause  of 
forfeiture:  Id. 

The  legislature  is  not  the  final  judge  of  whether  the  casus  judms, 
upon  which  the  authority  to  repeal  a  charter  is  based,  has  accrued  :  Id. 

COVBNANT. 

Breach. — The  covenant  to  warrant  and  defend  against  all  persons 
claming  the  premises  granted,  by,  from  or  under,  certain  persons  named, 
is  a  covenant  to  warrant  and  defend  against  persons  having  valid  claims, 
not  pretences  of  claims  without  legal  foundation  and  right :  Gleason  v. 
Smith,  41  Vt. 

Debtor  and  Crkditob.    See  Stamp. 

Attachment  of  Judgment. — Fulmer  &  Co.  held  a  policy  of  insurance 
against  fire — a  fire  having  occurred  they  brought  suit  on  the  policy : 
the  attorney  of  Fulmer  &  Co.  marked  on  the  appearance-docket  the  suit 
for  the  use  of  Slate.  Rowland  recovered  a  judgment  against  the  firm, 
and  issued  an  attachment-execution  making  the  insurance  company 
garnishees.  Slate  was  admitted  to  defend :  the  company  made  no 
defence.  Held,  that  evidence  was  admissible  to  show,  that  making  the 
judgment  for  the  use  of  Slate  was  without  authority  of  Fulmer  k  Co., 
and  that  it  was  to  secure  the  individual  debt  of  one  partner :  Rowland 
V.  Slate  and  Moyer,  58  Penna. 

An  attorney  at  law  has  no  authority  as  such  to  sell  or  assign  the 
claim  of  his  client :  Id. 

The  entry  made  by  the  attorney  was  not  part  of  the  record  :  Id. 

An  assignment  is  not  a  judicial  act  but  a  matter  m  pais :  Id. 

'  Ejectment. 

Demand  of  Possession. —^To  maintain  ejectment,  it  must  appear  that 
there  has  been  a  disseisin  of  the  plaintiff,  as  well  as  a  wrongful  pos- 
session by  the  defendant:   Chamherlin^.  Donahte^  41  Vt. 

If  the  defendant  is  in  possession  with  the  plaintiff's  permission  and 
acquiesence,  without  claim  of  ownership  or  refusal  to  yield  the  possession, 
a  demand  of  possession  or  request  to  quit  in  reasonable  time  is  necessary 
in  order  to  render  the  defendant's  occupancy  wrongful,  and  as  constitu« 
ting  an  ouster  of  the  plaintiff:  Id. 
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Entry  hy  License. — To  maintain  ejectment,  the  plaintiff  must  estab- 
lish that  he  is  the  owner  of  the  premises  in  question,  and  lawfully 
entitled  to  the  immediate  possession  of  the  same,  and  that  the  defend- 
ant was,  at  the  time  of  the  commencement  of  the  action,  in  actual 
possession  of  said  premises,  and  unlawfully  and  wrongfully  withholds 
such  possession  from  the  plaintiff:  Pierce  v.  Tattle,  53  Barb. 

An  entry  under  a  contract  to  purchase,  is  an  entry  by  leave  and 
license  which,  while  it  'remains  unrevoked,  protects  such  possession  as 
against  an  action  of  ejectment.  A  vendor  cannot  eject  his  own  vendee 
who  has  entered  by  license,  or  under  an  express  agreement  giving  him 
such  possession,  until  such  license  is  rescinded,  or  such  agreement 
broken  on  the  part  of  the  vendee  :  Id. 

But  if  the  vendee  is  in  default  in  making  any  of  die  payments,  or  in 
performing  any  of  the  conditions  or  covenants  specified  in  the  contract 
of  sale,  ejectment  may  be  brought  by  the  vendor,  without  any  notice  to 
quit  or  demand  of  possession  :  Id. 

If  the  vendor,  on  the  day  appointed,  offers  to  perform  on  his  part,  and 
tenders  a  deed  for  that  purpose,  but  the  vendee  does  not  pay  the  pur- 
chase money  or  offer  to  do  so,  but  refuses  to  receive  the  deed,  this  puts 
the  latter  in  default ;  and  the  legal  consequence  of  such  default  is,  that 
it  revokes  the  vendee's  license  to  occupy  the  premises,  and  makes  his 
occupation  thereafter  wrongful.  The  vendor  may  thereupon  bring 
ejectment  without  giving  any  notice  to  quit :  Id. 

Eminent  Domain. 

The  right  of  eminent  domain,  in  the  state,  does  not  authorize  the 
taking  of  property  belonging  to  the  public  as  a  highway,  and  donating 
it  to  an  individual :  The  People  ex  rel.  Failing  v.  The  Commissioners 
of  Highways  of  the  town  of  Palatine,  53  Barb. 

Evidence. 

Acts  of  Officers  of  United  States — Certificates  from,  Departments. — 
The  official  character  of  persons  acting  in  the  capacity  of  mustering 
officers  of  the  government  during  the  rebellion,  known  to  the  whole 
community  and  recognised  by  the  public  at  large,  is  primdfa^ie  to  be 
assumed :   Chapman  Township  v.  Berrold,  58  Penna. 

In  an  issue  to  determine  whether  the  treasurer  of  a  township  was 
entitled  to  credit  for  bounties  paid  by  him  to  volunteers,  the  mustering 
officers  can  prove  their  own  acts  and  official  papers,  and  persons  who  saw 
and  heard  the  mustering  officers  taking  in  recruits  and  giving  their  official 
papers  evidencing  it,  can  give  the  evidence  of  these  facts :  Id. 

The  papers  thus  evidenced  may  be  submitted  to  the  jury :  LI. 

Certificates  from  the  War  Department  of  the  mustering  in  of  recruits 
are  in  no  sense  records  importing  absolute  verity :  Id. 

Boundary  Line — Declarations  of  Deceased  Person. — The  declarations 
of  a  deceased  person  as  to  the  location  of  a  disputed  boundary,  other- 
wise admissible,  are  not  rendered  inadmissible  by  the  fact  that  they 
were  made  off  the  land,  and  because  the  line  referred  to  was  not 
actually  pointed  out  or  shown :  Powers  v.  Smith,  41  Vt. 

The  question  was  which  of  two  lines  fourteen  rods  apart  was  the  true 
range  line.     One  survey  of  5th  division  lots  was  made  in  1806,  and  one 
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in  1808,  and  one  of  these  lines  was  ran  in  one  and  one  in  the  other  of 
said  years,  and  the  one  run  in  1808  was  conceded  to  be  the  true  line. 
In  1830,  G.,  then  an  old  man,  since  deceased,  an  original  proprietory 
and  one  of  the  committee  appointed  to  procure  the  anrvey  of  1808,  and 
who  made  the  report,  as  recorded,  and  for  awhile,  at  an  early  day,  the 
custodian  of  the  proprietors'  records  and  plans,  liring  three  or  four 
miles  from  the  5th  division  lots,  and  haying  one  in  same  range  as 
defendants'  lot  assigned  to  him  as  one  of  the  proprietors,  told  the 
witness  while  at  G.'s  house  to  make  a  copy  of  the  plan  of  surveys  made 
by  direction  of  the  proprietors,  that  when  he  should  survey  in  the  5th 
division  he  would  find  the  range  lines  between  the  lots,  and  that  the 
west  line  was  the  true  one :  Ihldy  that  this* declaration  was  admissible : 

Id. 

Execution. 

Levy  not  satisfaction  of  Judgment. — The  holder  of  a  promissory 
note  sued  the  maker  and  obtained  judgment,  upon  which  execution 
was  issued  and  goods  supposed  to  be  the  property  of  the  maker  levied 
on ;  sale  was  prevented  by  an  interpleader.  Held,  that  the  levy  was  not 
a  satisfaction  of  the  judgment,  and  no  defence  to  an  action  against  the 
endorser  of  the  note  :  Rice  v.  Graff,  58  Penna. 

Ti-ustee  Process — Promissory  Note. — The  principle  is  well  settled  in 
this  state,  that  a  man  cannot  be  made  liable  by  a  trustee  process,  for 
notes  or  securities  which  he  holds  for  the  benefit,  and  as  agent,  of 
another :  Smith  adm.  v.  WUey,  41  Vt. 

But  where  A  gave  his  notes  to  B  for  the  amount  of  B'b  claim  against 
C,  and  took  a  deed  from  C  of  certain  lands,  under  an  agreement  to  sell 
them  when  he  could  advantageously,  and  apply  the  avails  to  pay  A  the 
amount  of  his  notes  to  B,  and  the  balance,  if  any,  to  be  paid  to  C  or 
for  his  benefit,  and,  after  making  some  proper  expenditures  on  said 
lands,  A  sold  the  same  for  a  greater  sum  than  the  amount  of  his  claim 
thereon,  and  took  pay  partly  in  notes  secured  by  mortgage,  both  running 
to  himself,  which  he  held  as  his  own  property,  and  not  as  agent  of  C, 
which  notes  were  good  for  their  amounts,  but  had  not  been  paid  at  the 
time  of  A's  disclosure  as  trustee,  it  was  held,  that  A  was  chargeable  as 
trustee  of  C  for  the  excess  in  the  sale  of  said  lands  above  A's  said  lia- 
bilities and  expenditures,  which  he  had  paid,  and  which  amounted  to 
more  than  the  cash  he  had  received  for  said  lands :  Id. 

Process — Service — Trustee — Motion  to  duimiss. — Where  real  estate  is 
attached  and  the  defendant  does  not  reside  in  this  state,  and  has  no 
tenant,  agent  or  attornev  in  this  state,  the  act  of  the  officer  serving  the 
writ,  in  leaving  a  copy  m  the  office  where  by  law  a  deed  of  such  estate 
is  required  to  be  recorded,  with  a  description  of  the  property  attached, 
for  the  purpose  of  making  the  attachment  and  creating  a  lien  thereon, 
does  not  constitute  notice  to  the  defendant,  but,  in  such  cases,  the 
statute,  (General  Statutes  ch.  83,  §  37,)  requires  another  copy,  having 
the  officers'  return  thereon,  to  be  left  with  the  town  clerk  for  the 
defendant,  in  order  to  complete  the  service  and  constitute  notice  to  the 
defendant :  Washburn  v.  iV".  T,  and  V.  Mining  Co,,  and  AUen,  TrtuUe, 
41  Vt. 

There  can  be  no  judgment  against  a  trustee,  unless  there  is  first  a 
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jadgment  against  the  principal  defendant,  and  where  it  is  apparent  that 
such  judgment  cannot  be  rendered,  as  in  case  of  want  of  service  upon 
the  principal  defendant,  and  he  does  not  appear  and  submit  to  the  juris- 
diction of  the  court,  the  trustee  ought  not  to  be  kept  in  court  and  the 
action  will  be  dismissed  on  his  motion  :  Id. 

If  the  principal  defendant  waives  the  want  of  service  upon  him,  or 
defects  in  the  form  of  the  proceedings,  then  the  trustee  cannot  take 
advantage  of  such  defects,  or  want  of  service  :  Id. 

Executors  and  Administrators. 

Poioer  to  create  Charges  upon  Estate. — An  executor  or  administrator 
in  this  state,  as  a  trustee  of  the  estate,  may  create  a  charge  upon  it  for 
expenses  attending  his  administration,  which  he  is  authorized  to  incur 
in  the  proper  discharge  of  his  trust.  Thus  he  may  render  the  estate 
liable  by  contracting  for  suitable  head-stones  to  be  placed  at  the  grave 
of  the  deceased,  when  there  are  sufficient  assets  properly  applicable  to 
that  purpose  :  Ferrin  v.  Myrick^  53  Barb. 

An  executor  or  administrator  by  ordering  such  articles  as  a  part  of 
the  funeral  expenses,  makes  himself  personally  liable  for  them ;  but  if 
he  pay  them  himself,  the  estate  is  liable  over  to  him  for  the  amount :  Id. 

Frauds,  Statute  op.    See  Husband  and  Wife. 

Gold  Coin.     See  Conflict  of  Laws. 

Guaranty.     See  Bills  and  Notes. 

After  a  guarantor  of  rent  has  become  fixed  and  liable  for  rent  in 
arrear,  such  liability  can  only  be  discharged  by  payment,  release,  or 
other  satisfaction.  It  will  not  be  discharged  by  a  surrender  of  the  un- 
expired term  and  the  possession  of  the  demised  premises,  by  the  lessees, 
without  the  knowledge  or  consent  of  the  guarantor,  upon  an  agreement 
that  the  lessor  will  release  his  claim  for  rent  yet  to  accrue,  but  that  such 
surrender  shall  not  affect  his  claim  for  rent  already  due.  Johnson,  J., 
dissented :  Kingsbury  v.  Williams^  53  Barb. 

Such  a  case  is  not  within  the  principle  which  discharges  a  surety 
upon  the  ground  of  a  variation  of  the  contract  without  his  consent;  the 
remedies  of  the  guarantor  being  in  no  way  impaired  or  delayed  by  the 
surrender:  Id. 

Guardian  and  Ward. 

Liability  of  Guardian  who  deals  with  Trust  Money  as  his  own. — 
A  guardian  received  stocks  as  part  of  his  ward's  estate,  sold  them  and 
kept  his  accounts  as  if  he  had  the  stocks.  Beld,  that  he  was  chargeable 
with  the  stocks  at  the  highest  rate  they  attained  after  the  conversion : 
Lamb^s  Appeal^  58  Penna. 

The  guardian  charged  with  expenses  of  audit,  &c.,  and  denied  com- 
missions iu  this  case  :  Id. 

Husband  and  Wipe. 

Witness — Evidence — Statute  of  Frauds. — ^The  plaintiff  married  the 
defendant's  daughter,  and  the  defendant  claimed,  that,  after  their  mar- 
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riage,  the  plaintiff  agreed  to  pay  him  for  some  articles  of  clothing  which 
he  had  bought  for  his  daughter  before  her  marriage,  with  the  nnder- 
standing  that  she  was  to  pay  for  them.  This  action  of  book  account  in 
which  these  articles  of  clothing  were  the  items  in  dispute,  was  brought 
afler  the  death  of  the  plaintiffs  wife :  Held^  that  the  defendant  was  a 
competent  witness,  the  issue  being  upon  the  plaintiff's  agreement  with 
the  defendant,  not  upon  the  deceased  wife's  agreement,  though  the 
latter  was  a  material  fact,  bearing  on  the  plaintiff's  liability  and  defend- 
ant's right  of  recovery :   Cole  v.  Shurtleff  and  Trustee,  41  Vt. 

The  design  of  the  statute,  Gen.  St.  Sec.  24,  page  327,  is  to  exclude 
a  party  from  testifying  when  the  other  party  to  the  contract  in  issue 
and  on  trial  is  dead,  and  when  in  the  action  such  deceased  party  is  rep- 
resented by  an  executor  or  administrator,  and  contemplates  a  suit  or 
proceeding,  the  determination  of  which  may  affect  the  estate  of  the 
deceased  party :  Id. 

A  naked  parol  promise  of  a  husband  made  prior  or  during  coverture, 
to  pay  an  ant«-nuptial  debt  of  his  wife,  she  not  having  been  discharged 
or  released  from  its  payment,  is  within  the  statute  of  frauds,  and 
cannot  be  enforced  by  action :  Id. 

The  liability  of  a  husband  for  the  ante-nuptial  debts  of  the  wife,  can 
only  be  enforced  during  coverture  by  a  joint  action  against  both.  It 
terminates  on  the  death  of  the  wife,  unless  enforced  during  coverture 
by  the  recovery  of  a  judgment :  Id. 

A  parol  promise  of  the  husband  during  coverture  to  pay  such  debts 
made  only  in  consideration  of  his  existing  liability,  creates  no  new  legal 
liability  on  him,  but  leaves  such  debts  and  the  parties  as  they  were 
before:  Id. 

A  promise  generally  to  pay  on  request  what  the  promiser  was  liable 
to  pay  on  request  in  another  right,  is  without  consideration  and 
invalid :  Id. 

Legal  Tender  Notes.     See  Conflict  of  Laws. 

Municipal  Corporation.    See  Corporation. 

Parent  and  Child. 

Contract — Soldier* s  Pay  and  Bounty. — The  plaintiff  was  the  son  of 
the  defendant,  and  testified  that  while  a  minor  he  went  out  to  work  and 
his  father  told  him  he  might  have  all  he  earned ;  that  he  afterwards 
enlisted  in  the  army,  while  still  a  minor,  with  his  father's  consent  and 
promise  that  whatever  money  he  sent  home  should  be  his,  the  plaintiff's, 
and  he  would  pay  it  to  him,  and  testified  in  detail  the  amount  he  sent 
his  father,  and  when,  &c.  The  defendant  claimed  that  the  testimony 
of  the  plaintiff,  if  truthful,  established  only  a  state  of  facts  from  which 
the  jury  were  at  liberty  to  infer,  or  not  to  infer,  such  a  relation  as  would 
entitle  the  plaintiff  to  recover;  but  the  court  instructed  the  jury  that 
if  they  found  the  plaintifTs  account  of  the  matter,  as  stated  in  hia 
testimony,  was  true,  then  their  verdict  should  be  for  the  plaintiff. 
Held  that  in  this  there  was  no  error :  Ayer  v.  Ayer^  41  Y t. 

Partnership. 
Disaolution. — One  partner  may  at  any  time  withdraw  and  cause  % 
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tecboical  dissolution  of  the  firm,  subject  to  liability  to  his  partners  if 
the  act  be  wrongful :  Slemmer's  Appeal,  58  Penna. 

On  the  subject  of  dissolving  partnerships,  a  large  discretion  is  vested 
in  courts  of  equity.  Dissolution  will  not  be  decreed  on  slight  grounds  : 
Id, 

Where  a  partnership  can  no  longer  be  continued  with  comfort  and 
advantage  to  all  concerned,  the  court  will  consider  not  only  the  express 
contract  of  partnership,  but  also  the  duties  and  obligations  implied  in 
every  partnership  contract :  Id. 

Where  a  valuable  business  has  grown  up  by  the  labors  and  contribu- 
tions of  all,  the  court  should  be  careful  to  preserve  it,  and  put  all  the 
partners  on  a  fair  and  equal  footing  to  compete  for  it :  Id. 

To  appoint  a  receiver,  direct  a  sale  of  the  whole,  and  a  winding  up 
of  the  business,  would  destroy  its  value  without  benefiting  either 
party :  Id. 

Patent. 

Suits  relating  to  Patents  in  State  Courts, — Where  the  question  of 
the  validity  of  a  patent  is  directly  involved  the  jurisdiction  of  the 
United  States  courts  is  exclusive  :  state  courts  have  no  cognisance  either 
at  law  or  in  equity :  Henry  T.  Slemmer^s  Appeal,  58  Penna. 

When  patent  rights  come  into  question  collaterally,  their  validity  may 
be  inquired  into  by  state  courts  :  /(/. 

State  courts  can,  either  at  law  or  in  equity,  enforce  a  contract  or  trust 
whose  subject  is  a  patent,  if  the  validity  of  the  patent  is  not  directly  in 
question,  and  may  pass  upon  that  when  it  arises  ex  necessitate,  as  in 
defence  to  an  action  on  a  contract :  /(/. 

A  joint  patent  taken  out  on  the  sole  invention  of  one,  or  a  sole  patent 
on  an  invention  of  more  than  one,  is  void  :  Id. 

Equity  cannot  decree  an  assignment  of  a  patent  on  the  ground,  that 
the  plaintiff  and  not  the  patentee  is  the  original  inventor  :  Id. 

Mere  suggestions  or  assistance  from  others  will  not  invalidate  the 
right  of  the  patentee.  To  effect  this  the  suggestions  must  furnish  cdl 
the  information  to  enable  the  alleged  inventor  to  construct  the  improve- 
ment or  use  the  new  process  completely  and  perfectly :  Id. 

It  is  not  necessary  to  invalidate  the  right  of  the  patentee  that  every 
minute  thing  about  the  invention  should  be  communicated,  but  the 
substance  must  be :  Id. 

In  a  joint  invention,  each  party  should  invent  or  discover  something 
essential  to  the  whole  result:  Id. 

A  patent  is  the  reward  granted  by  the  public  for  the  skill  and  inge- 
nuity of  the  inventor :  no  one  else  can  have  the  exclusive  right ;  and  he 
may  assign  it  after  the  patent  has  issued :  Id. 

Within  the  limits  prescribed  by  law,  the  inventor  may  grant  the  use 
of  his  invention  before  the  patent  is  issued,  provided  he  does  not  thereby 
forfeit  his  right  or  abandon  his  discovery  to  the  public :  Id. 

If  one  employed  by  another,  whilst  receiving  wages,  experiments  at 
the  expense  of  his  employer,  constructs  an  invention,  and  permits  his 
employer  to  use  it,  without  compensation  paid  or  demanded,  and  then 
obtains  a  patent,  a  license  to  the  employer  to  use  the  patent  will  be  pre- 
sumed: Id. 

Payment. 

Note  of  a  Third  Person. — An  agreement  by  a  creditor  to  take  the 


688  ABSTRACTS  OF  RECENT  DECISIONS. 

note  of  a  third  person  in  payment  of  his  deht,  with  the  actual  transfer 
of  the  same,  and  a  written  acknowledgment  that  it  is  so  taken  withont 
recourse  on  account  of  the  creditor's  claim ,  furnish  sufficient  grounds 
for  the  jury  to  find  that  the  note  was  taken  at  the  risk  of  the  creditor. 
If  so,  the  receipt  of  the  note  is  a  payment  of  the  claim,  and  an  extin- 
guishment of  the  right  of  action  thereon :  Roberts  v.  Fisher  et  al.,  53 
Barb. 

Pleading. 

Assignment'^ Chose  in  Action — Consideration, — In  an  action  by  the 
assignee  of  a  chose  in  cu^tion  not  negotiable,  against  the  maker,  upon  a 
special  promise  to  the  plaintiff  to  pay  him  as  assignee,  the  particular 
consideration  for  the  transfer  as  between  the  plaintiff  and  the  assignor 
need  not  be  alleged  in  the  declaration ;  it  is  enough  if  it  is  averred 
that  by  the  transfer  the  plaintiff  became  the  sole  owner.  Whether  the 
transfer  was  by  purchase  for  a  valuable  consideration,  or  by  way  of  a 
gift,  is  immaterial  to  the  validity  of  the  defendant's  promise,  if  thereby 
the  plaintiff  became  the  absolute  owner :  Smiley  y.  Stevens,  41  Y t. 

Stamp. 

Judgment  on  Unstamped  Bond. — A  judgment  entered  upon  a  bond 
not  stamped  is  not  void,  and  if  erroneous,  can  be  reached  only  by  the 
defendant  not  by  a  creditor  :  Rltter  v.  Brendlinger^  58  Penna. 

An  assignee  for  the  benefit  of  creditors  takes  the  debtor's  estate  as  a 
volunteer,  his  title  must  give  way  to  a  judgment^  and  unless  by  charging 
fraud,  he  cannot  intervene  to  stay  rightful  proceedings  on  the  judg- 
ment: Id, 

Stat  of  Proceedinqs. 

A  motion  for  a  stay  of  proceedings  in  an  action,  on  the  ground 
that  another  suit  is  pending  which  embraces  the  same  matters,  will  not 
be  granted  where  the  parties  to  the  two  actions  are  not  the  same,  and  it 
does  not  appear  that  the  entire  relief  demanded  and  sought  in  the  one 
action  could  be  awarded  in  the  other :  The  People  v.  The  Northern 
Railroad  Co.  et  al,  53  Barb. 

Where  the  material  allegations  of  the  complaint  in  an  action  by  tbe 
people  against  a  corporation  for  its  dissolution,  are  not  denied  by  the 
answer,  and  it  thus  stands  admitted  of  record  that  the  corporation  has 
forfeited  and  surrendered  its  charter  and  franchise,  it  would  not  be  a 
proper  exercise  of  judicial  authority  to  stay  the  proceedings  on  the 
ground  of  another  action  pending,  in  which  the  corporation  is  plaintiff*, 
the  effect  of  which  would  be  to  prevent  the  entering  of  the  judgment 
required  by  law  to  be  awarded,  and  to  permit  the  corporation  to  con- 
tinue in  the  use  of  its  corporate  rights :  Id. 

Tax. 

Set  off  against  Creditor  of  the  Tax  Payer — Tax — Contract — Trustee 
Process. — Where  the  town  summoned  as  trustee,  was  owing  the  defend- 
ant $112  for  professional  services,  and  at  the  same  time  there  was  a 
town  tax  against  the  defendant  unpaid  of  $131.88,  it  was  held  that  the 
town  was  not  entitled  to  apply  said  tax  upon  said  debt  and  thus  avoid 
being  held  under  the  trustee  process :  Johnson  v.  Howardy  and  Toicn  of 
Theiford,  Trustee,  41  Vt. 
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A  town  tax  is  not  a  contract  express  or  implied :  Id. 

As  there  was  no  perfected  application  of  the  debt  upon  the  tax 
between  the  selectmen  and  the  defendant,  there  were  no  equitable  con- 
siderations in  favor  of  the  town :  Id, 

Trustee.     See  Guardian, 

Yendob  and  Purchaser. 

A  vendee  will  not  be  deemed  to  have  assented  to  a  contract  for  the 
sale  of  land,  which  is  binding  on  one  of  two  vendors  only.  And  the 
contract  being,  for  that  reason,  not  binding  upon  him  at  the  time  it  was 
signed,  he  cannot  make  it  a  valid  agreement  as  to  one  vendor  only,  by 
assenting  to  it  as  such  a  contract  afterwards :  Snyder  v.  Nee/us^  53  Barb. 

Witness.     See  Husband  and  Wife, 

Opinions, — The  general  rule  is  that  a  witness  must  state  facts,  and 
not  opinion ;  but  it  is  not  a  universal  rule,  nor  are  the  exceptions  to  the 
role  confined  to  experts  on  matters  of  science,  art,  or  skill.  Where  the 
witness  has  had  the  means  of  personal  observation,  and  the  facts  and 
circumstances  which  lead  the  mind  of  the  witness  to  a  conclusion,  are 
incapable  of  being  detailed  and  described  so  as  to  enable  any  one  but 
the  observer  himself  to  form  an  intelligent  conclusion  from  them,  the 
witness  is  often  allowed  to  add  his  opinion,  or  the  conclusion  of  his  own 
mind :    Town  of  Cavendish  v.  Town  of  Troy^  41  Vt. 

The  claim  being  that  said  Thomas  lived  in  Jay  in  1829,  the  witness, 
64  years  old,  always  acquainted  with  Thomas,  after  detailing  facts 
tending  to  show  that  he  must  know  where  Thomas  was  .living  that 
season,  was  allowed  to  say :  *^  From  what  I  have  stated,  I  should  not 
think  it  possible  for  Thomas  to  have  lived  in  Jay  that  season,  1829,  and 
I  not  know  it."     Held^  there  was  no  error :  Id, 

Parties. — The  death  of  one  party  to  the  cause  of  action  in  issue,  is 
the  ground  of  excluding  the  survivor  from  tes'tifying,  and  not  the  fact 
that  the  estate  of  the  deceased  party  has  an  interest  in  the  result  of  the 
suit.  (Gen.  Sts.  ch.  36,  §  24) :  Bonister,  adm.  of  Barrows  v.  Youn^, 
41  Vt. 

The  legal  representatives  of  the  intestate  quitclaimed  the  premises  in 
question,  prior  to  the  appointment  of  an  administrator,  and  while  the 
defendant  was  in  adverse  possession  claiming  title.  The  grantee  brought 
ejectment  in  the  name  of  the  administrator.  The  question  was  whether 
the  defendant  had  recognised  the  intestate's  title  during  his  life,  and 
had  occupied  under  and  in  subjection  to  it.  Heldj  that  the  defendant 
was  not  a  competent  witness :  Id, 
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CARRIERS  BY  WATER. 

The  rights  and  responsibilities  of  the  owners  and  carriers  of 
goods  transported  bj  water  are  similar  to  those  established  by  law 
in  regard  to  carriers  generally.  The  shipowners  who  employ  their 
yessels  as  general  ships,  the  packet  and  mail  companies  whose; 
boats  are  regularly  despatched  on  fixed  and  certain  lines  of  travel^, 
inji  word,  all  whose  regular  business  it  is  to  carry  godda  by  water 
for  any  one  who  may  choose  to  employ  them,  are  alike,  in  the- 
absence  of  express  or  implied  stipulations  to  the  contrary,^  held 
liable  for  all  loss  of  or  damage  to  the  goods  during  the  carriage,, 
arising  from  whatever  cause  except  the  act  of  God  (or,  as  it  is- 
sometimes  called,  inevitable  accident),  and  the  doings  of  the  pub- 
lic enemy :  2  Redfield  on  Railways  4.  And  the  same  general 
principles,  of  course,  regulate  alike  the  rights,  duties,  and  respon- 
sibilities of  all  carriers  by  land  and  by  water.    But  as  in  practice- 

'  '  McManus  t.  Lancashire  Railway  Co.^  2  H.  ft  N.  693 ;  Austin  t.  Manchester 
Railway  Co,,  10  C.  B.  454  ;  Carr  t.  Lancas^re  Railway  Co.,  7  Exch.  707 ;  Wiss 
T.  Great  Western  Railway  Co,,  1  H.  ft  N.  63;  Phillips  r.  Edwards,  9  Id.  813; 
Nicholson  T.  WUlan,  5  East  507 ;  Riley  r.  Borne,  5  Bin^.  217  ;  Parsons  t.  Mon^ 
teath,  13  Barb.  553 ;  Moore  t.  Evans^  14  Id.  524 ;  Lee  r.  Marsh,  43  Id.  r02 ;  Fay 
T.  Steamer  New  World,  1  Cal.  348 ;  Stale  r,  Townsend,  37  Ala.  247  7  Cooper  r. 
Berry,  21  Ga.  526 ;  Lainy  r.  Colder,  8  Penn.  St.  479 ;  Soger  t.  P,,  S,,  ^  P.  Rail-^ 
road  Co,,  31  Biaine  228. 
Vol.  XVII.— 41  (641) 
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almost  all  maritime  contracts  of  carriage  are,  to  a  greater  or  less 
extent,  taken  out  of  the  rules  of  the  common  law,  by  the  special 
terms  of  the  bills  of  lading,  charter-parties,  or  other  contracts  of 
affreightment,  under  which  merchandise  is  almost  invariably 
shipped,  it  is  proposed  in  this  article  to  consider  solely  some  of 
the  more  important  questions  which  have  arisen,  especially  of  late, 
under  such  contracts. 

Xhe  office  and  effect  of  a  common  bill  of  lading  have  been  fixed 
by  numerous  judicial  decisions.*  It  properly  consists  of  two 
parts :  first,  an  acknowledgment  of  the  receipt  of  certain  good? 
in  a  specified  condition ;  and,  secondly,  an  engagement  to  trans- 
port and  deliver  the  same  to  the  consignee  at  the  place  of  destina- 
tion, on  fixed  terms  and  subject  to  certain  conditions  and  limita- 
tions.^ The  contract,  like  all  other  written  contracts,  must  be 
construed  by  its  own  language,  and  cannot  be  varied  or  explained 
by  parol  evidence,'  although  evidence  of  usage  has  been  admitted 
to  fix  the  meaning  of  such  phrases  as  ''  the  dangers  of  the  seas ;" 
Gordon  v.  Little^  8  S.  &  R.  658 ;  Sampson  v.  0-azzam,  6  Port. 
123 ;  and  as  a  general  rule  parol  evidence  may  be  received  to 
determine  the  signification  of  the  words  used :  Steam  Niav.  Co,  v. 
Silva,  13  C.  B,  N.  S.  616 ;  Bradley  v.  Dunipace,  1  H.  &  C.  521. 
See  Chouteau  v.  Leech^  18  Peun.  St.  224;  Butler  v.  The  Arrow^ 
1  Newb.  Adm.  59.  The  receipt,  however,  a^  between  the  original 
parties,  is  subject  to  such  modification,  and  is  to  be  regarded  as 
primd facie  evidence  only  against  the  carrier:  Sears  v.  Wingate^ 
3  Allen  103 ;  Oowdy  v,  Lyon^  9  B.  Mon.  112 ;  Chreat  Western 
Railroad  Co.  v.  McDonald^  18  111.  172 ;  Illinois  Central  Railroad 
Co.  V.  Cowles,  32  Id.  117 ;  Blade  v.  Chicago  Railroad  Co.^  10 
Wise.  4.  But  where  the  bill  of  lading  has  been  endorsed  for 
value  to  third  parties,  or  where  advances  have  been  made  or  credit 


1  See  Dickerson  v.  Seelge^  12  Barb.  99  ;  Dow»  v.  Greene,  16  Id.  72  ;  s.  c,  52 
Id.  502 ;  24  N.  Y.  638;  Down  v.  Rush,  28  Barb.  157  ;  Wolfe  t.  Myersi,  3  Sandf. 
7;  WanlY,  Whitney,  Id.  399  ;  8.  c,  4  Sold.  442  ;  Covill  v.  Hill,  4  Denio  323; 
Cooaa  Ricer  Steamboat  Co.  v.  Barclay,  30  Ala.  120;  Way  land  r.  Mostly^  5  Id. 
430 ;  G*BrieH  v.  Gilchrist,  34  Maine  554  ;  Knox  t.  The  Ntnetta,  Crabbe  .'i34  ;  The 
Schooner  Emma  Johnson,  \  Sprague  527  ;  Grove  v.  Brieny  8  How.  U.  S.  429  ; 
Bryans  v.  Nix,  4  M.  &  W.  775. 

•  Shaw  V.  Gardner,  12  Gray  488;  Sayward  r,  Stevens,  3  Id.  97;  Wolfe  t. 
Myers^  3  Sandf.  7  ;  Simmons  v.  Law,  8  Bosw.  213;  White  v.  Van  Kirk,  25  Barb. 
16  ;  May  v.  Babcock,  4  Ohio  834  ;  Ind.  Railroad  Co,  v.  Remmy,  13  Ind.  518  ;  Cox 
V.  Peterson,  30  Ala.  608  ;   77^6  Schooner  Reeside,  2  Sumner  567. 
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given  by  third  parties,  acting  bond  fide,  on  the  faith  of  the  state- 
ments contained  in  this  receipt,  it  becomes,  to  that  extent  at  any 
rate,  Conclasive  upon  the  carrier  in  favor  of  such  third  parties : 
Sears  v.  Wingate,  3  Allen  103 ;  Cox  v.  Peterson,  30  Ala.  608 ; 
Howard  v.  Tucker^  1  B.  &;  Ad.  512.  The  bill  of  lading  is  also 
primd  facie  evidence  that  the  goods  were,  at  the  time  of  shipment, 
in  the  condition  in  which  it  describes  them  as  being :  Nelson  v. 
Woodruff,  1  Black  U.  S.  166;  Ellis  v.  WiUard,  5  ^eld.  529. 
See  Benjamin  v.  Sinclair ,  1  Bailey  174 ;  Hastings  v.  Pepper,  11 
Pick.  41;  Hill  v.  Sturgeon,  35  Mo.  212;  Bradstreet  v.  Heran,  2 
Blatchf.  C.  C.  116.  Of  course,  however,  any  such  statements  in 
the  receipt  as  '^contents  unknown,"  or  the  like,  would  prevent 
such  questions  from  arising  against  the  carrier,  even  under  ordi- 
nary circumstances,  in  favor  of  third  parties;  The  Columho,  19 
Law  Rep.  376 ;  Shepherd  v.  Nayhr,  Id.  43 ;  BisseU  v.  Price,  16 
111.  104 ;  Ohrloff  v.  BriscaU,  Law  Rep.  1  P.  C.  231 ;  but  in  one 
case,  where  the  bill  of  lading  contained  the  clause,  ^^  weight,  con- 
tents, and  value  unknown,"  and  on  delivery  goods  packed  in  cases 
were  found  to  be  injured,  it  was  held  that  they  would  be  presumed 
to  have  been  properly  packed  and  fit  for  transportation,  unless 
there  was  something  from  which  the  contrary  could  be  inferred : 
English  v.  Ocean  Steam  Nav.  Co.,  2  Blatchf.  C.  C.  425.  If  the 
master  signs  a  bill  of  lading  for  goods  not  delivered  to  the  ship, 
the  owners  are  not  bound  by  this,  even  to  bond  fide  endorsees  of 
the  bill,  as  it  is  not  within  the  scope  of  the  master's  authority  to 
subject  the  owners  to  responsibility  for  goods  not  received :  Grant 
V.  Norway,  10  C.  B.  665 ;  Hubbersty  v.  Ward,  8  Exch.  330 ; 
Rowley  v.  Bigelow,  12  Pick.  307.  See  The  Bark  Edwin,  1 
Sprague  477 ;  Coleman  v.  Riches,  16  C.  B.  104.  Nor  is  the 
vessel  liable  in  rem  by  reason  of  such  an  acknowledgment ;  The 
Bark  Edwin,  1  Sprague  477 ;  Schooner  Freeman  v.  Buckingham, 
18  How.  U.  S.  182.  But  where,  merely  through  inadvertence,* 
the  bill  of  lading  is  signed  before  the  goods  are  on  board,  but  upon 
the  faith  and  assurance  that  they  are  at  hand  and  ready  to  be 
shipped,  and  afterwards  they  actually  are  shipped,  then,  as  against 
the  shipper  and  master,  the  bill  of  lading  may  operate  upon  these 
goods  by  way  of  relation  and  estoppel :  Shaw,  C.  J.,  in  Rowley 
V.  Bigelow,  12  Pick.  307. 

The  contract  of  a  bill  of  lading  usually  is,  to  deliver  the  goods 
at  the  port  of  destination,  to  the  consignee  or  his  assigns,  he  or 
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they  first  paying  the  freight  or  other  customary  charges  thereon, 
and  with  an  exemption  from  liability  for  certain  perils.  In  this, 
the  only  points  calling  for  special  attention  are,  the  exception  of 
responsibility  for  certain  risks ;  the  provision  for  delivery  to  the 
assigns  of  the  consignee  or  endorsees  of  the  bill  of  lading ;  and 
the  stipulation  for  prior  payment  of  the  charges  for  transpor- 
tation. 

The  carrier  is  not  to  be  charged  for  any  loss  or  injury  arising 
solely  from  the  excepted  risks.  And  the  exceptions  specially  con- 
tracted for  are  in  addition  to  those  made  by  law  to  the  responsi- 
bility of  all  carriers;  thus,  under  a  bill  of  lading  which  excepts 
the  dangers  of  the  seas  only,  the  carriers  are  not  responsible  for  a 
loss  by  the  public  enemy .^  Under  an  exception  of  liability  for 
detention  of  a  ship  by  ice,  where  lighterage  was  necessary  to  load 
the  ship,  a  detention  of  the  ship  from  the  lighterage  being  delayed 
by  ice,  was  held  to  be  excused :  Hudson  v.  EdeSy  Law  Rep.  2  Q. 
B.  566 ;  s.  c,  3  Id.  412.  But  an  agreement  to  load  a  full  cargo 
upon  a  ship,  ^^  fire  excepted,"  is  not  discharged  by  the  ship  catch- 
ing fire  when  part  of  the  cargo  is  on  board  and  tho  rest  at  the 
ship's  side,  though  the  ship  was  scuttled  to  put  out  the  fire,  and 
the  master  afterwards  sold  the  part  of  the  goods  thus  damaged, 
and  forwarded  the  remainder  by  another  vessel  r  Jones  v.  Holm^ 
Law  Rep.  2  Exch.  335.  And  a  snow  storm  is  not  included  in  an 
exception  of  riots,  strikes,  or  any  other  accident  beyond  the  con- 
tractor's control :  Fenwick  v.  Sehmalz,  Law  Rep.  3  0.  P.  313. 
Fire  is  not,  and  cannot  be  made  by  usage,  a  peril  of  the  seas : 
Garrison  v.  Memphis  Ins.  Co.y  19  How,  U.  S.  312.  But  see  Got" 
dmi  V.  Littley  8  S.  &  R.  553 ;  Sampson  v.  Gazzam^  6  Port.  123 ; 
Steam  Nav.  Co,  v.  Silva,  13  C.  B.  N.  S.  616 ;  Bradley  v.  2>m71»- 
pace,  1  H.  &  C.  521.  So,  where  the  cargo  of  a  steam-vessel  was 
damaged  by  water  escaping  from  the  pipe  of  a  boiler  which  had 
been  cracked  by  frost,  this  was  held  not  to  be  the  act  of  God,  but 
the  result  of  negligence  on  the  part  of  the  captain  in  filling  his 
-  boiler  over  night ;  and  a  custom  to  fill  the  boiler  over  night  was 

1  Gage  v.  Turdl,  9  Allen  299.  But  in  this  case  it  appeared  that  there  was  a 
previous  written  contract  for  the  carriage  of  the  goods,  containing  no  clanse  affect- 
ing the  carrier's  responsibility  ;  and  the  bill  of  lading  sued  on  was  giren  merely 
to  furnish  the  nsnal  shipping  documents  for  transmission  ;''and  the  conrt  lay  some 
stress  on  this  fact:  Bioelow,  C.  J.,  citing  Lamb  v.  Parkman^  1  Sprague34S; 
Morrison  v.  Davisy  20  Penn.  St.  117. 
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held  to  be  no  excuse:  Siordet  v.  Hall, A  Bing.  607.  But  under 
the  usual  exception  of  perils  of  the  seas,  the  shipowner  is  not 
responsible  for  an  injury  resulting  from  his  vessel  having  run  foul 
of  another  through  misfortune ;  Buller  v.  Fisher,  3  Esp.  67  ;  Jones 
V.  Pitcher,  3  Stew.  &  P.  176 ;  or  the  fault  of  such  other  vessel : 
Smith  V.  Scott,  4  Taunt.  126.  See  Vennall  v.  Gamer,  1  Cromp. 
&  M.  21 ;  Rtgb^  v.  ffewiU,  6  Exch.  240. 

If  sufficient  care,  in  view  of  all  the  risks,  whq^her  excepted  or 
not,  was  not  used,  this  is  negligence  for  which  the  carrier  will  be 
answerable:  Muddle  v.  Stride,  9  Car.  &  P.  380.  The  carrier 
has  no  right  to  load  the  goods  on  deck,  unless  authorized  by  the 
custom  of  the  particular  trade  (of  which,  when  established,  the 
owner  will  be  taken  to  be  conusant),  or  by  the  agreement  of  the 
parties;  and  for  any  breach  of  his  duty  in  this  regard  he  is,  of 
course,  liable:  Barber  v.  Brace,  3  Conn.  9;  Waring  v.  Morse,  7 
Ala.  343.  And  where  goods  are  carried  on  deck  by  such  autho- 
rity, the  rights  and  responsibilities  of  the  carrier  are  the  same  as 
if  they  had  been  stowed  in  the  hold ;  Gould  v.  Oliver,  4  Bing.  N. 
C.  134;  s.  c,  5  Scott  445;  Smith  v.  Wright,  1  Caines  43; 
Baxter  v.  Leland,  1  Abbott  Adm.  348 ;  except  that  the  shipper 
must  bear  the  risk  of  all  perils  arising  from  the  mode  of  stowage 
which  he  has  himself  authorized ;  Lawrence  v.  Mintum,  17  IIow. 
U.  S.  100 ;  Dodge  v.  Bartol,  5  Greenl.  286.  Where  the  goods 
were  seized  as  contraband  under  the  laws  of  a  foreign  country, 
other  than  that  in  which  the  goods  had  been  shipped  or  to  which 
the  vessel  belonged,  and  were  condemned  by  legal  process  in  the 
foreign  courts,  but  it  did  not  appear  that  there  had  been  any 
wrongful  act  or  neglect  on  the  part  of  the  owner  of  the  goods,  or 
any  knowledge  on  his  part  that  they  were  contraband  in  such 
foreign  country,  it  was  held  that  the  loss  proceeded  from  an 
inevitable  necessity,  for  which  the  carrier  must  be  held  liable,  in 
the  absence  of  any  stipulation  to  the  contrary :  Spence  v.  Chad- 
wick,  10  Q.  B.  517.  See  also  Rowland  v.  Greenway,  22  How. 
U.  S.  491 ;  Schieffelin  v.  Harvey,  6  Johns.  170.  In  Lloyd  v. 
Guibert,  Law  Rep.  1  Q.  B.  115,  it  was  held  that  unless  otherwise'' 
provided  in  the  contracts,  the  law  of  the  country  to  which  the 
ship  belongs  must  govern  in  all  such  agreements.  In  this  case 
the  bill  of  lading  excepted  only  the  act  of  God  and  the  dangers 
of  the  seas.  Moisture  or  dampness  is  a  peril  of  the  seas  for  which 
the  carrier  will  not  be  liable,  there  being  no  defect  in  the  ship  or 
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in  the  manner  of  loading  the  goods,  unless  it  might  have  been  pre- 
vented or  remedied  by  reasonable  skill  and  diligence  on  his  part. 
And  where  any  loss  or  injury  proceeds  from  a  principle  of  decay 
existing  in  the  commodity  itself,  even  though  excited  into  action 
by  the  unavoidable  close  confinement  of  the  ship,  the  shipper 
must  bear  the  loss,  unless  the  usual  and  proper  precautionary 
measures  have  been  omitted  by  the  carrier :  See  2  Redfield  on 
Railways  127  (^  168  of  Sd  ed.),  and  cases  cited.  And  generally 
it  may  be  said  that  a  carrier  by  water  is  bound  to  provide  a  ship 
suflSciently  well  furnished  in  all  respects  for  the  voyage  contem- 
plated, well  manned,  and  supplied  with  all  needful  sails,  anchors, 
and  other  equipage ;  and  for  failure  in  all  or  any  of  these  respects 
he  is  liable.  See  Bancroft  v.  Susse^y  2  Const.  Ct.  114  ;  Bell  v. 
Meed,  4  Binn.  127 ;  Dickinson  v.  Haslettj  3  Har.  &  J.  345.  This 
being  first  done,  he  cannot  afterwards  be  made  liable  for  any  ex- 
cepted risk,  unless  it  arise  from  some  wrongful  or  negligent  act 
or  omission  of  himself  or  his  servants :  Ohrloff  v.  Briscott,  Law 
Rep.  1  P.  C.  231;  Phillips  v,  Clarke,  2  C.  B.  N.  S.  156;  s,  c, 
5  Id.  881 ;  Steamboat  Co.  v.  Basin,  Harp.  262 ;  Williams  v. 
Chrant,  1  Conn.  487 ;  Gordon  v;.  Buchanan,  5  Yerg.  71.  Where 
damage  or  loss  of  the  goods  is  shown,  the  burden  is  on  the  carrier 
to  show  that  it  occurred  from  an  excepted  risk ;  The  Ship  Martha, 
Olcott  Adm.  140 ;  The  Huntress,  Daveis  82 ;  The  Emma  John- 
son, 1  Sprague  527 ;  The  Zone,  2  Id.  19 ;  McManus  v.  Lanca- 
shire Railway,  4  H.  &  N.  327 ;  The  Rappahannock  v.  Woodruff, 
11  La.  An.  698 ;  Edwards  v.  Steamer  Cahawba,  14  Id.  224 ;  but 
when  this  appears  to  be  the  case,  the  burden  is  generally  taken  to 
be  on  the  shipper  or  owner  of  the  goods  to  prove  some  negligence 
that  will  render  the  carrier  liable ;  Hunt  v.  Propeller  Cleveland, 
1  Newb.  Adm.  221 ;  s.  c,  6  McLean  C.  C.  76 ;  Ohrloff  v.  Bris- 
coU,  Law  Rep.  1  P.  C.  231 ;  Thomas  v.  The  Morning  CH&ry,  13 
La.  An.  269 ;  The  May  Queen,  1  Newb.  Adm.  464 ;  Nav,  Co.  v. 
Shand,  4  Moo.  P.  C.  N.  S.  272 ;  though  this  has  been  doubted : 
Tardos  v.  The  Toulon,  14  La.  An.  429 ;  Roberts  v.  Riley,  15  Id. 
103 ;  Phillips  v.  Edwards,  8  H.  &  N.  813 ;  B&rry  v.  Cooper,  28 
Ga.  543 ;  Muddle  v.  Stride,  9  Car.  &  P.  380. 

The  bill  of  lading,  as  it  provides  for  a  delivery  of  the  goods  to 
the  order  or  assigns  of  the  consignee,  is  regarded  as  a  quasi 
negotiable  instrument ;  Fox  v.  Nott,  6  H.  &  N.  630 ;  Lickbarrow 
v.  Mason,  1  Smith's  Lead.  Cas.  388,  and  notes ;  and  the  endorsee 
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takes  all  the  rights  of  the  original  consignee,  and  sometimes,  as 
we  have  seen  {Sears  v.  WingaUy  3  Allen  103;  Howard  v. 
Tucker^  1  B.  &  Ad.  512;  as  to  special  endorsements,  see 
GihbB  V.  Potter^  10  M.  &  W.  70),  even  greater  rights,  inasmuch 
as  he  may  generally  regard  the  receipt  as  conclusive  upon  the 
carrier.  And  the  right  of  stoppage  in  transitu  is  defeated  by  a 
previous  bond  fide  endorsement  and  delivery  of  the  hill  of  lading 
for  value:  lAckbarroto  v.  MasoUy-  supra.  The  endorsee,  under 
the  present  English  statute,  18  &  19  Vict.  c.  Ill,  takes  by 
transfer  all  vested  or  contingent  rights  of  action,  even  though 
the  goods  are  no  longer  at  slBa :  Short  v.  Simpson^  12  Jur.  N.  S. 
258 ;  Lewis  v.  M'Kee^  Law  Rep.  2  Exch.  37 ;  Smurthwaite  v. 
Wilkins,  11  C.  B.  N.  S.  842, 

Unless  there  is  an  agreement  to  the  contrary,  the  carrier  may 
look  for  payment  of  the  agreed  charges  to  the  shipper  named  in 
the  bill  of  lading,  although  he  does  not  own  the  goods,  and  the 
carrier  has  waived  his  lien  thereon :  Wooster  v.  Tarr^  8  Allen 
270 ;  Blamhard  v.  Page,  8  Gray  281 ;  Barker  v.  Havens^  17 
Johns.  234 ;  Layng  v.  Stewart;  1  W.  &  S.  222 ;  Tapley  v.  Mar- 
tensy  8  T.  R.  451 ;  ffolt  v.  WesteoU,  43  Maine  445.  Tobin  v. 
Orawfordy  9  M.  &  W.  716,  contra^  seems  to  have  gone  on  the 
ground  that  the  plaintiff  had  given  credit  to  the  endorsee  of  the 
bill  of  lading.  And  the  consignee,  or  the  endorsee  of  the  bill 
of  lading,  to  whom  the  goods  are  delivered  at  his  request,  im- 
pliedly contracts  to  pay  the  freight  thereon  {Meriam  v.  Funck^  4 
Denio  110 ;  Dougal  v.  KembUy  3  Bing.  383 ;  Scaife  v.  Tobiriy  3 
B.  &  Ad.  528 ;  but  see  Sanders  v.  Vanzeller,  4  Q.  B.  260),  the 
consideration  of  the  promise  being  the  delivery  of  the  goods ; 
Kenip  V.  Clarky  12  Q.  B.  647 ;  see  Coleman  v.  Lambert^  5  M.  k 
W.  502 ;  but  the  consignee  cannot  be  made  personally  li|ible  for 
general  average,  although  before  receiving  the  goods  he  ha3»had 
notice  that  they  have  become  subject  to  that  charge,  where  the 
bill  of  lading  does  not  make  the  payment  of  general  average 
a  condition  precedent  to  the  delivery  of  the  goods:  Scaife  v. 
TobiHy  3  B.  &  Ad.  523.  And  any  consignee,  even  though  an 
intermediate  one,  has  by  virtue  of  his  character  as  such,  the  right 
to  adjust  •and  settle  a  claim  for  damages  to  a  part  of  the  property: 
Davis  V.  Patterson,  24  N.  Y.  317.  But  a  neglect  on  the  part  of 
the  carrier  to  enforce  his  claims  against  the  consignee,  whereby 
the  shipper  is  injured,  may  release  the  shipper  from  liability : 
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Thomas  v.  Snyder,  39  Penn.  St.  317 ;  Tobin  v.  Crawford,  9  M. 
&  W.  716 ;  but  see,  per  Bigelow,  C.  J.,  8  Allen  272.  The  ship 
has  also  a  lien  upon  the  goods  for  freight,  both  under  the  usual 
provisions  of  the  bill  of  lading  and  by  the  general  principles  of 
the  law  of  carriers ;  Skinner  v.  UpshaWy  2  Ld.  Baym.  752 ;  and  this 
lien  covers  also  charges  for  previous  transportation :  Bissell  v.  Price, 
16  111.  408 ;  Lee  v.  Salter,  Lalor's  Sup.  to  Hill  &  Denio  163. 
Bu^t  any  damage  to  the  goods,  for  which  the  carrier  is  liable,  may 
be  recouped  from  the  freight ;  and  the  goods  can  be  held  only  for 
the  balance.^  But  the  master  must  tender  the  goods  as  ready 
for  delivery  on  payment  of  the  freight ;  Palmer  v.  Lorilard^  16 
Johns.  356;  Lanata  v.  Grinnell,  13  La.  An.  24;  and  if  he 
demand  more  than  is  due,  he  or  his  agents  are  liable  in  trover  as 
for  a  conversion  of  the  goods,  the  owner  being  ready  to  pay  the 
proper  amount ;  and  a  formal  tender  of  the  amount  due  is  unne- 
cessary :  Adamst  v.  Clark,  9  Cush.  215 ;  Isham  v.  Greenham,  1 
Handy  357.  And  it  has  been  said  that  the  relation  of  debtor 
and  creditor  must  subsist  between  the  owner  of  the  goods  and  the 
carrier,  so  that  an  action  at  law  might  be  maintained  for  the  pay- 
ment of  the  debt  sought  to  be  enforced :  Fitch  v.  Newbury,  1 
Doug.  Mich.  1.  And  possession  is  necessary  to  the  existence  of 
every  lien  strictly  so  called;  so  that  if  the  goods  are  once 
delivered,  the  lien  is  waived :  Boggs  v.  Martin,  13  B.  Mon.  243 ; 
but  a  delivery  obtained  by  fraud,  and  probably  one  by  mistake, 
if  no  rights  of  bond  fide  purchasers  have  intervened,  will  not 
cause  a  waiver  of  the  lien :  Bigelow  v.  JBeaton,  6  Hill  43 ;  s.  c. 
4  Denio  496  ;  Hays  v.  Riddle^  1  Sandf.  248.  And  the  lien  is 
also  destroyed  by  accepting  security  for  the  future  payment  of 
the  freight,  or  by  agreeing  to  postpone  the  time  of  payment  until 
after  the  delivery  of  the  goods,  Crawshay  v.  Homfray,  4  B.  & 
Aid*  50,  the  rule  being  that  where  the  agreed  mode  of  payment 
is  inconsistent  with  the  existence  of  a  lien,  that  will  be  regarded 
as  waived :  3  Kent  Com.  221 ;   The  Schooner  Volunteer,  1  Sum- 

*  Snow  V.  Carruth,  1  Sprague  324  }  Bartram  v.  McKee^  1  Watts  39 ;  Hill  t. 
Leadbetter,  42  Maine  572  ;  Fitchburg  and  Worcester  Railroad  Co.  y.  Hanna^  6  Gray 
539  ;  Edwards  v.  Toddy  1  Scommon  462 ;  Humphreys  r.  Reedy  6  Whart.  435  ; 
Leech  Y.  Baldwin,  5  Watts  446.  In  England  the  rule  is  different ;  and  an  j  damage 
to  the  goods  can  be  recoYered  for  only  by  cross  action :  Davidson  r,  Gwynne^  IS 
East  380  ;  Shields  v.  Davis,  6  Taunt.  65  ;  Gihsofi  y.  Slurge,  10  Exch.  622  ;  Lord 
Campbell,  C.  J.,  in  Thompson  y.  Gillespie^  5  £1.  &  BI.  209. 
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ner  551 ;  Raymond  v.  JTyaon,  17  How.  U.  S.  63 ;  Ohager  v.  St. 
Katherine'a  Bock,  14  M.  &  W.  794 ;  Foster  v.  Cfe%,  3  H.  &  N. 
705 ;  Kirchner  v.  Venus,  12  Moore  P.  C.  361 ;  The  Bird  of 
Paradise,  5  Wall.  U.  S.  481.  This  lien  is  favored  by  the  law, 
and  will  not  be  overthrown  unless  the  facts  are  clearly  inconsist? 
ent  with  its  maintenance :  Story,  J.,  in  Certain  Logs  of  Ma- 
hogany, 2  Sumner  689 ;  Ware,  J.,  in  Brinkwater  v.  Brig  Spartan, 
1  Ware  168;  The  Schooner  Volunteer,  1  Sumner  551,  570; 
Howard  v.  Macondray,  7  Gray  616 ;  Clarkson  v.  Edes,  4  Cow. 
470.  The  lien  includes  only  the  charges  for  transportation. 
Steamboat  Virginia  v.  Kraft,  25  Mo.  76 ;  and  cannot  be  extended 
to  cover  the  expenses  of  keeping  the  chattels  detained :  Somes  v. 
British  Empire  Shipping  Co.,  6  Jur.  N.  S.  761 ;  but  where  the 
consignee  refused  to  pay  freight  until  after  the  goods  were  placed 
in  his  store,  and  the  shipper  thereupon  stored  them  in  a  ware- 
house, subject  to  his  own  order,  giving  notice  to  the  (jpnsignee,  it 
was  held  that  the  shipowners  Were  not  accountable  for  the  subse- 
quent misconduct  of  the  warehouseman :  The  Eddy,  5  Wall.  U. 
S.  481.  And  it  is  now  well  settled  that  where  goods  are  received 
for  transportation  from  a  wrongdoer,  without  any  knowledge  or 
consent  of  the  rightful  owner,  the  carrier  cannot  set  up  any  lien 
for  freight  as  against  the  real  owner ;  Buskirk  v.  Purington,  2 
Hall  261 ;  Stevens  v.  Boston  ^  Worcester  Eailroad  Co.,  8  Gray 
262  ;  Ames  v.  Palmer,  42  Maine  197  ;  inasmuch  as  carriers  are 
not  bound  to  receive  goods  from  any  but  the  rightful  owners, 
nor  without  taking  payment  in  advance :  Fletcher,  J.,  in  Ste- 
vens V.  Boston  ^  Worcester  Railroad  Co.,  supra.  Such  charges 
as  dead  freight,  demurrage,  or  general  average,  may  be  made  a 
lien  upon  the  cargo  by  agreement;  but  it  has  been  held  that 
where,  by  charter-party,  a  vessel  was  to  be  loaded  and  despatched 
with  all  speed,  freight  payable  on  delivery,  and  the  charterer's 
liability  to  cease  upon  shipment  of  the  cargo,  if  the  cargo  was 
worth  the  freight  upon  arrival  at  the  port  of  discharge,  the  cargo 
to  be  subject  to  a  lien  for  freight,  dead  freight,  or  demurrage, 
which  lien  the  master  was  bound  to  enforce, — the  cargo  being 
worth  the  freight  when  it  reached  the  port  of  destination,  the 
shipowners  could  not  hold  the  charterers  liable  for  delay  in  loading 
the  vessel:  Bannister  v.  Breslauer,  Law  Rep.  2  C.  P.  497; 
Scaife  v.  Tobin,  8  B.&  Ad.  523. 
Freight  is  not  earned  unless  the  goods  are  carried  to  the  port 
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of  destination :  Benner  v.  Equitable  Safety  Ins.  Co.,  6  Allen  222 ; 
Cook  V.  Jennings,  7  T.  R.  381 ;  Welch  v.  Hicks,  6  Cow.  504 ; 
Cage  V.  Baltimore  Ins.  Co.,  7  Cranoh  858 ;  and  the  same  rule 
applies  to  the  carriage  of  passengers :  Bowland  v.  Brig  Lavinia, 
1  Pet.  Adm.  123.  See  Bonsteel  v.  Vanderbilt,  21  Barb.  26 ; 
Leman  v.  Gordon,  8  Car.  &  P.  392 ;  Muhy  v.  Becker,  5  East 
316.  And  freight  or  passage-money  paid  in  advance  may  be 
recovered  back,  if  the  vessel  is  lost  or  the  voyage  abandoned 
before  reaching  its  destination :  Benner  v.  Equitable  Safety  Ins. 
Co.,  6  Allen  222,  without  the  fault  of  the  shipper  or  passenger : 
(^ffff^  V.  Austin,  3  Pick.  20 ;  Betouches  v.  Peek,  9  Johns.  210. 
But  if  the  owner  of  goods  voluntarily  receives  them  at  a  place 
short  of  their  destination,  freight  pro  raid  iUneris  is  due :  Cage  v. 
Baltimore  Ins.  Co.,  7  Cranch  358 ;  Jtossiter  v.  Chester,  1  Doug. 
Mich.  154.  But  if  the  master  refuses  to  repair  the  ship,  or  to 
send  on  the^  goods,  this  is  not  of  itself  such  a  voluntary  accept- 
ance as  will  render  him  liable  for  freight  pro  ratd  ;  and  the  bona 
fides  of  a  subsequent  offer  by  the  master  to  repair  and  complete 
the  voyage  is  a  question  for  the  jury :  Welch  v.  Hicks,  6  Cow. 
504 ;  Cage  v.  Baltimore  Ins.  Co.,  7  Cranch  358.*  The  owners  of 
goods  are  deemed  to  have  accepted  them  voluntarily  at  an  inter- 
mediate port,  when,  knowing  that  the  voyage  has  been  abandoned, 
its  further  prosecution  having  become  impossible  or  extremely 
hazardous,  they  then  demand  the  same  of  the  agents  of  the  for- 
warders with  whom  the  goods  have  been  stored,  at  the  same  time 
tendering  the  charges  for  storage :  but  see  Somes  v.  Br.  Em.  Ship. 
Co.,  6  Jur.  N.  S.  761 ;  and  bring  replevin  to  recover  the  goods 
on  the  refusal  of  the  agents  to  deliver  them :  Rossiter  v.  Chester, 
1  Doug.  Mich.  154.  And  the  consignee  must  bear  the  expense 
of  further  transportation  after  he  has  voluntarily  accepted  the 
goods  at  an  intermediate  port :  Reed  v.  Dick,  8  Watts  479.  A 
reservation  in  the  bill  of  lading  of  the  privilege  of  reshipment 
does  not  vary  the  carrier's  liability  for  the  safe  delivery  of  the 
goods :  Little  v.  Semple,  8  Mo.  99 ;  Whitesides  v.  Russell,  8  W. 
&  S.  44.  If  the  shipper,  after  the  goods  have  been  delivered  to 
the  master  for  transportation,  but  before  the  commencement  of 
the  voyage,  wrongfully  removes  them,  he  is  liable  for  the  stipu- 
lated freight,  less  the  substituted  freight  which  the  shipowner 
either  has  actually  made,  or  by  the  use  of  due  diligence  might 
have  made,  on  that  voyage :  Baity  v.  Damon,  3  Gray  92.     And 
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if  a  bill  of  lading  has  been  given,  the  shipper  must  also  indemnify 
the  master  or  owner  for  the  dilTerence,  if  any,  between  the  value 
of  the  goods  when  shipped  and  the  amount  which  he  may  be  com- 
pelled to  pay  to  an  assignee  of  the  bill  of  lading :  Bartlett  v. 
Darnley^  6  Duer  194. 

Disputes  have  sometimes  arisen  as  to  the  amount  of  freight 
to  be  paid,  generally  either  from  a  variation  in  the  measurement 
of  the  cargo,  or  else  from  a  discrepancy  between  the  charter-party 
or  other  written  contract  of  affreightment  and  the  bill  of  lading. 
In  one  case  a  vessel  agreed  to  carry  a  cargo  of  cotton  at  an  agreed 
rate  "  per  ton  of  fifty  cubic  feet  delivered.**  Previously  to  being 
loaded  the  cotton  had  been  subjected  to  a  high  pressure,  and  so 
expanded  considerably  on  being  taken  from  the  ship ;  whereupon 
the  shipowners  claimed  freight  according  to  the  measurement 
when  delivered.  A  custom  was  proved  to  pay  freight,  under  such 
circumstances,  according  to  the  measurement  when  shipped ;  and 
it  was '  held  that,  independently  of  such  custom,  freight  was  de- 
mandable  only  on  the  measurement  shipped :  Buckle  v.  Knoopj 
Law  Rep.  2  Exch.  125  &  333 ;  s.  p.  in  Oibson  v.  Sturge^  10 
Exch.  622.  In  these  cases,  had  the  cargoes  shrunk  instead  of 
expanding,  there  can  be  no  doubt  that  the  ship  would  not  have 
been  liable  to  deliver  more  than  it  had  received.  In  another  late 
case  a  shipowner  at  L.  requested  the  defendants  to  purchase  goods 
for  him  at  C. ;  and  as  the  goods  were  to  be  on  the  owner's  ac- 
count he  consented  to  a  nominal  rate  pf  freight  being  inserted  in 
the  bills  of  lading.  Before  the  order  was  completed  he  trans- 
ferred the  ship  to  the  plaintiffs ;  but  neither  the  defendants  nor 
the  shipmaster  had  any  notice  of  this  transfer.  The  defendants 
accordingly  procured  and  shipped  the  goods ;  and  the  master 
signed  bills  of  lading  therefor,  with  the  clause,  "  Freight  on  said 
goods  free  on  owner's  account."  Before  the  vessel  arrived  the 
consignee  stopped  payment,  and  the  defendants  thereupon  claimed 
to  stop  the  goods  in  trarmtu  without  paying  anything  for  freight. 
Held,  that  they  were  not  liable  for  any  freight :  Mercantile  Bank 
V.  Gladstone^  Law  Rep.  3  Exch.  233.  Although  the  price  named 
in  the  bill  of  lading  is  generally  conclusive,  Foster  v.  Colby^  3 
H.  &  N.  705,  Palmer  v.  Grade,  4  Wash.  C.  C.  410,  yet  one  party 
is  not  bound  by  it  where  the  other  knew  that  the  master  had  no 
right  to  insert  such  a  rate :  Barnard  v.  Wheeler,  24  Me.  412. 

The  mortgagee  of  a  vessel,  who  intervenes  by  taking  possession, 


652  CARRIERS  BY  WATER. 

or,  where  that  is  impossible,  by  giving  notice  to  the  mortgagor 
and  the  charterers  before  the  freight  is  payable,  but  after  it  is 
earned,  is  entitled  to  the  freight  as  llgainst  the  assignee  in  bank- 
ruptcy of  the  mortgagor :  Ru9den  v.  Pope,  Law  Rep.  8  Exch. 
269.  The  general  question  of  the  priority  of  claims  has  been 
much  discussed  in  some  late  English  cases :  The  Cheat  Eastemy 
Law  Rep.  2  Adm.  &  Ecc.  88 ;  The  Fercniaj  Id.  65 ;  The  Scioy 
1  Id.  353 ;  The  Edward  Oliver,  1  Id.  379 ;  Broum  v.  Tanner, 
Law  Rep.  3  Ch.  597 ;  Bell  v.  Blyth,  Law  Rep.  6  Eq.  201. 

As  the  right  of  lien  upon  the  goods  carried  depends  upon  pos- 
session, it  often  becomes  important  to  determine  whether,  under 
a  charter-party,  the  possession  and  control  of  the  ship  remain  in 
the  general  owners,  or  have  passed  to  the  charterers,  who  thus 
become  owners  for  the  voyage,  or  pro  hoc  vice :  Sandemany.  Scurry 
Law  Rep.  2  Q.  B.  86 ;  Trinity  Rouse  v.  Clark,  4  M.  &  S.  288 ; 
Colvin  V.  Newberry,  1  CI.  &  Fin.  283 ;  JDean  v.  Sogg,  10  Ring. 
345 ;  Lucas  v.  Noekells,  4  Ring.  729 ;  Reynolds  v.  Toppan,  15 
Mass.  370 ;  Piekman  v.  Woods,  6  Pick.  248 ;  Drinhwater  v.  The 
Spartan,  1  Ware  149 ;  Pitkin  v.  Brainard;  5  Conn.  451 ;  Emery 
V.  Hersey,  4  Greenl.  407;  Clarkson  v.  Edes,  4  Cow.  470; 
Schooner  Argyle  v.  Worthington,  17  Ohio  460 ;  Molmes  v.  Paven- 
gtedt,  5  Sandf.  497 ;  McLeUan  v.  Beed,  85  Maine  172 ;  Eames 
V.  Cavaroc,  1  Newb.  Adm.  528;  The  Q^olden  Gate,  Id.  308; 
The  Aherfoyle,  1  Abbott  Adm.  242.  In  one  case  it  was  provided 
that  the  ship  should  receive  on  board  at  London  all  such  goods 
as  the  freighter  thought  fit  to  load,  proceed  therewith  to  Madras, 
there  deliver  the  outward  cargo,  receive  from  the  freighter's  agents 
a  homeward  cargo,  and  deliver  the  same  in  London.  All  the 
cabins  but  one,  which  was  reserved  for  the  captain,  to  be  at  the 
disposal  of  the  freighter,  who  was  to  appoint  the  supercargo ;  the 
captain  and  crew  were  employed  and  paid  by  the  owners.  The 
court  held  that  as  there  were  no  actual  words  of  demise  in  the 
charter-party,  the  possession  remained  in  the  general  owners: 
Saville  v.  Campion,  2  B.  &  Aid.  503.  But  in  another  ease, 
although  the  charter-party  did  contain  express  words  of  present 
demise,  yet  taking  the  whole  instrument  into  consideration,  it  was 
held  that  the  possession  did  not  pass  to  the  freighters,  but  re- 
mained in  the  general  owners :  Christie  v.  Lewis,  5  Moore  211 ; 
s.  c.  2  Brod.  &  B.  440.     And  the  general  rule  is  to  follow  the 
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intention  of  the  parties,  as  they  have  expressed  it  in  their  written 
contracts. 

The  principal  questions  that  have  arisen  in  regard  to  passenger- 
carriers  by  water  have  concerned  the  treatment  of  the  passengers 
by  the  officers  of  the  ship.  The  master  of  the  vessel  is  liable  for 
any  injury  to  a  passenger  caused  by  his  negligence  or  wrongful 
act,  either  towards  the  passenger  or  in  the  management  of  the 
ship :  Nieto  v.  Clark^  1  ClifiF.  C.  C.  85 ;  Chamberlain  v.  Chandlery 
3  Mason  242 ;  Young  v.  FewsoUy  8  Car.  &  P.  55 ;  Boi/ce  v.  Bay- 
liffe,  1  Camp.  58 ;  Malton  v.  NenhiU,  1  Car.  &  P.  70.  The  ship 
is  bound  to  furnish  a  good  and  sufficient  supply  of  provisions ; 
but  an  action  for  breach  of  this  duty  will  not  be  sustained  except 
for  a  real  grievance :  Young  v.  FewsoUy  8  Car.  &  P.  55 ;  The 
Aberfoyle^  1  Blatchf.  C.  C.  360.  The  captain  may  exclude  pas- 
sengers from  the  cabin-table  for  ungentlemanly  conduct,  though 
it  would  be  hard  to  define  the  precise  degree  of  want  of  polish 
which  would  justify  such  exclusion :  Prendergast  v.  Compton^  8 
Car.  &  P.  454.  For  an  unlawful  exclusion,  the  captain  is  liable : 
Ibid.  And  conversely^  the  passengers  are  entitled  to  courteous 
and  proper  treatment  from  the  officers  and  crew  of  the  vessel : 
West  V.  Steamer  Uncle  Sam^  1  McAU.  C.  C.  505 ;  Chamberlain 
V.  Chandler  J  3  Mason  242 ;  see  McGuire  v.  Steamship  Golden 
GatCy  1  McAU.  C.  C.  104.  There  is  some  doubt  as  to  the  extent 
of  the  authority  of  the  captain  of  a  merchant  vessel  to  imprison 
a  passenger  for  refusing,  upon  the  approach  of  an  enemy,  to  take 
the  post  assigned  him :  Boyce  v.  Bayliffe^  1  Campb.  58.  But  a 
passenger,  by  reason  solely  of  his  character  as  such,  is  under  no 
such  obligation  to  the  ship  as  will  deprive  him  of  the  right  to  re- 
cover for  meritorious  salvage  services  performed  by  him :  Newman 
V.  Walters^  3  Bos.  &  P.  612.  But  the  services  must  be  extraordi- 
nary. See  2  Parsons,  Shipping  &  Admiralty,  2d  ed.,  268,  note  5. 
A  passenger  assaulted  by  the  shipmaster,  has  his  remedy  against 
the  shipowners ;  but  he  can  recover  only  his  actual,  and  not  vin- 
dictive damages:  McChiire  v.  Steamship  Golden  Gate^  1  McAU. 
C.  C.  104 ;  Pearson  v.  Ihiane^  4  WaU.  U.  S.  It  has  been  held 
that  the  sale  of  a  passage- ticket  by  a  certain  steamer  does  not 
constitute  an  unconditional  contract  to  carry  the  person  purchas- 
ing such  ticket  by  that  steamer ;  and  if  at  the  time  of  the  sale, 
and  without  the  knowledge  of  either  party,  the  steamer  was  lost  at 
sea,  the  holder  of  the  ticket  can  recover  no  more  than  he  paid 
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therefor:  Bonsteely.  VanderbtUy  21  Barb.  26;  Briggs  v.  Same^ 
19  Id.  22 ;  WilUanis  v.  Same,  29  Id.  491.  See  Williams  v.  Van- 
derhilty  28  N.  ¥•  217 ;  Wefst  v.  Steamer  Uncle  Sam,  1  McAll.  C. 
C.  505. 

In  some  cases  the  liability  of  shipowners  has  been  limited  by 
statate  to  the  value  of  the  ship  and  freight  at  the  time  of  the  loss 
or  injury :  7  Geo.  2,  c.  15 ;  26  Geo.  8,  c.  86 ;  58  Geo.  3,  c.  159 ; 
17  &  18  Vict.  c.  104,  §  503 ;  25  ft  26  Vict.  c.  63,  §  54 ;  9  U.  S. 
Stats,  at  Large  635 ;  Mass.  Gen.  Stats,  c.  52,  §§  18-21 ;  Maine 
Rev.  Stats.  (1857),  c.  35,  §§  6  &  6. 

In  a  late  case  (Duckett  v.  Latterfieldy  Law  Rep.  8  C.  P.  227 ; 
see  13  C.  B.  N.  S.  616)  in  England,  it  appears  that  by  charter- 
party  the  charterer  agreed  to  load  a  full  and  complete  cargo  of 
sugar  in  cases,  or  other  lawful  merchandise,  at  a  certain  rate  per 
ton  for  sugar,  and  for  other  produce  a  rate  proportionate  to  sugar 
in  casks  with  sufficient  bags,  agreeably  to  the  custom  of  the  port 
for  loading.  The  charterer  loaded  a  full  cargo  of  cotton,  with 
sixty-one  tons  of  stone  for  ballast,  which  would  have  been  unne- 
cessary if  sugar  had  been  loaded :  Held,*  that  a  full  cargo  had 
been  loaded,  and  that  the  charterers  were  not  bound  to  furnish 
any  bags  for  broken  stowage  with  this  cargo :  Ibid.  And  under 
a  charter-party,  providing  that  a  ship  should  proceed  to  a  certain 
port  "  with  all  convenient  speed,  on  being  ready,"  delay  for  a  few 
days  from  a  deviation,  unaccompanie(f  by  any  serious  loss  to  the 
freighters,  does  not  justify  them  in  abandoning  the  contract: 
Mc Andrew  v.  Chappie,  Law  Rep.  1  C.  P.  643. 

H.  N.  S. 


RECENT    AMERICAN     DECISIONS. 

Supreme  Judicial  Court  of  Maine. 

AMELIA  A.  KNIGHT  r.  THE  PORTLAND,  SACO,  AND  PORTS- 
MOUTH RAILROAD  COMPANY. 

A  through  ticket  over  three  several  distinct  lines  of  passcnj^er  transportation, 
issued  in  the  form  of  thred  tickets  on  one  piece  of  paper,  and  recognised  bj  the 
proprietors  of  each  line,  is  to  be  regarded  as  a  distinct  ticket  for  each  line. 

The  rights  of  a  passenger  purchasing  such  a  ticket,  and  the  liabilities  of  the  pro- 
prietors of  the  several  lines  recognising  its  validity,  are  the  same  as  if  the  purchase 
had  been  made  at  the  ticket  office  of  the  respective  lines. 
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Common  carriers  of  passengers  are  not  bound  to  insure  the  absolute  safety  of 
their  passengers ;  but  they  are  required  to  exercise  the  strictest  care  consistent  with 
the  reasonable  performance  of  their  contract  of  transportation. 

To  render  them  liable  for  an  injury  to  a  passeuger  while  under  their  charge,  it 
is  enough  if  it  was  caused  solely  by  any  negligence  on  their  part,  however  slight, 
if,  by  the  exercise  of  the  strictest  care  and  precaution,  reasonably  within  their 
power,  the  injury  would  not  have  been  sustained. 

Where  the  plaintiff's  ticket  entitled  her  to  a  passage  over  the  defendants'  road 
to  Portland,  and  by  steamboat  from  Portland  to  Belfast ;  and  the  defendants  had 
built  their  track  upon  their  wharf  down  to  the  steamboat,  and  had  run  their  pas- 
senger train  upon  it  for  a  time,  and  still  continued  to  run  their  baggage  train 
there  ;  and  they  directed  their  passengers  verbally,  or  by  printed  sign,  to  use  the 
wharf  as  a  passage-way  to  the  boat,  and  they  did  so  use  it ;  and  they  made  the 
wharf  subsidiary  and  necessary  to  the  proper  use  and  enjoyment  of  their  road  ;  in 
an  action  by  the  plaintiff  to  recover  for  an  injury  upon  the  wharf : — Hddy 

1.  That  the  defendants  are  bound  to  exercise  the  same  degree  of  care,  in  making 
the  wharf  safe  and  convenient  for  their  through  passengers  to  travel  over,  as  is 
required  of  common  carriers  of  passengers,  although  they  required  them  to  dis- 
embark at  their  depot,  forty  rods  distant  from  the  steamboat ;  and, 

2.  That  this  liability  continued  until,  in  the  ordinary  course  of  their  passage 
over  the  wharf,  they  reached  the  point  where  the  liability  of  the  steamboat  com- 
pany commenced. 

On  exceptions,  and  motion  to  set  aside  the  verdict  as  being 
against  the  weight  of  evidence  and  excessive  in  amount  of 
damages. 

Case,  for  injury  received  at  the  slip  on  the  defendants'  wharf 
in  Portland. 

The  defendants  requested  the  presiding  judge  to  instruct  the 
jury : — 

1.  That  the  defendants  were  under  no  obligations  to  carry  the 
plaintilT  beyond  the  point  at  which  they  regularly  received  and 
discharged  passengers  in  Portland : 

2.  That,  when  they  had  safely  carried  the  plaintilT  from  their 
station  in  Berwick  to  their  station  in  Portland,  and  had  safely 
delivered  her  from  their  depot  in  the  latter  place,  their  duty  as 
carriers  of  passengers  ceased : 

3.  That  the  wharf  in  Portland,  used  by  the  steamboat  company 
for  the  purposes  of  its  business,  though  owned  by  the  defendants, 
was  not  such  a  part  of  the  appliance  of  the  defendants'  railroad 
as  the  defendants,  in  their  cajmcity  of  carriers  of  passengers,  are 
responsible  for  the  condition  of: 

4.  That,  if  the  jury  should  find  that  a  slip  or  drop  was  nece»- 
sarv  for  the  transaction  of  the  business  of  the  wharf,  and  it  was 
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constructed  in  the  best  known  manner  and  with  all  usual  and  rea 
sonable  precautions  for  safety,  and  had  no  unreasonable  or  impro- 
vident space  for  its  movement,  but  only  sufficient  for  its  easy  and 
convenient  operation,  then  the  defendants  have  been  guilty  of  no 
laches  and  cannot  be  held  in  this  action. 

The  presiding  judge  declined  to  give  the  first  three  requested 
instructions,  but  gave  the  fourth,  with  this  addition : — '^  but,  if 
the  space  between  the  wharf  and  slip,  though  necessary  to  be  kept 
open  for  the  movement  of  the  slip  in  raising  it  or  letting  it  down, 
did  not  need  to  be  kept  open  while  in  actual  use  for  passengers 
to  pass  over,  and  the  care  required  for  common  carriers  of  pas- 
sengers rendered  it  necessary  that  it  should  be  closed  or  guarded 
on  such  occasions,  and  the  accident  was  caused  wholly  by  the 
neglect  of  the  defendants  to  close  it  or  to  provide  all  reasonable 
safeguards  against  passengers  stepping  into  it^  the  defendants 
would  be  liable." 

But  the  jury,  together  with  other  things  not  objected  to,  were 
instructed  as  follows : — 

Common  carriers  of  passengers  are  required  to  exercise  the 
strictest  care  which  is  consistent  with  the  reasonable  performance 
of  their  contract  of  transportation. 

While  they  are  not  bound  to  insure  the  absolute  safety  of  their 
passengers,  they  are  required  to  make  use  of  such  safeguards  for 
the  protection  of  their  passengers  as  science  and  art  have  devised, 
and  as  experience  has  proved  to  be  efficacious  in  accomplishing 
their  object. 

It  is  not  sufficient  that  they  exercise  slight,  common,  or  even 
great  care. 

They  have  discharged  their  duty  only  when  they  have  em- 
ployed all  the  means  reasonably  in  their  power  to  prevent 
accident. 

To  render  them  liahle  for  an  injury  to  passengers  while  under 
their  charge,  it  is  not  necessary  that  they  be  guilty  of  gross  or 
great  negligence ;  it  is  enough  if  the  accident  was  caused  solely 
by  any  negligence  on  their  part,  however  slight,  if,  by  the  exercise 
of  the  strictest  care  or  precaution,  reasonably  within  their  power, 
the  injury  would  not  have  been  sustained. 

That  the  arrangements  between  the  several  connecting  com- 
panies, by  which  each  sold  tickets  through,  only  imposed  on  each 
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the  obligation  to  carry  passengers  over  its  own  portion  of  the 
entire  route. 

If  the  plaintiff  purchased  a  through  ticket  to  Belfast  at  Law- 
rence, and  the  defendants  recognised  the  validity  of  that  ticket 
by  passing  her  over  their  road,  they  took  upon  themselves  the 
duties  and  responsibilities  of  common  carriers  of  passengers  as 
effectually  as  if  the  ticket  had  been  purchased  at  their  office  in 
Berwick. 

The  plaintiff's  ticket  entitled  her  to  a  passage  over  the  defend- 
ants' road  to  Portland,  and,  by  steamboat,  from  Portland  to  Bel- 
fast ;  and,  if  the  defendants  built  their  track  down  to  the  steam- 
boat upon  the  wharf,  running  their  passenger  train  down  upon  it 
for  a  time,  and  their  baggage  train  there  at  the  time  of  the  acci- 
dent ;  and,  if  ,they  directed  their  passengers  verbally  or  by  a 
printed  sign  to  use  the  wharf  as  a  passage-way  to  the  boat,  and' 
they  did  so  use  it,  and,  if  they  made  the  wharf  subsidiary  and 
necessary  to  the  proper  use  and  enjoyment  of  their  road,  they  are 
bound  to  exercise  the  same  degree  of  care  in  making  the  wharf 
safe  and  convenient  for  passengers  to  travel  over,  which  is  required 
of  common  carriers  of  passengers,  though  at  the  time  of  the  acci- 
dent they  detained  their  passenger  train  at  their  depot,  and  re- 
quired their  passengers  to  disembark  at  that  place. 

The  jury,  under  these  instructions  and  others  not  excepted  to, 
returned  a  verdict  for  the  plaintiff,  and  assesse'd  damages  at 
$2500,  and  the  defendants  alleged  exceptions. 

The  principal  facts  testified  to  by  the  plaintiff  appear  in  the 
opinion. 

Nathan  Webb,  for  the  defendants,  cited  Seh(ypman  v.  Boston 
and  War.  Railroad  Co.^  9  Cush.  24 ;  Sprague  v.  Smithy  29  Yt. 
421;  Hood  v.  N.  Y.  ^  iV.  Raven  Railroad  Co.^  22  Conn.  1;. 
Naugatuck  Railroad  Co.  v.  Waterbury  Button  Co.^  24k  Id.  468 ;. 
Fanners*  and  Meek.  Bank  v.  Champlain  T.  Co.^  18  Yt.  140 ;. 
StraiUm  v.  N.  Y.  ^  New  Haven  Railroad  Co.^  2  E.  D.  Smith 
184;  Nwway  P.  Co.  v.  B.  ^  M.  Railroad  Co.,  1  Gray  263; 
Nutting  v.  Conn.  Riv.  Railroad  Co.,  Id.  502 ;  2  Redf.  on  Rail- 
ways, 3d  ed.,  227,  228 ;  Ackley.  v.  Kellogg,  8  Cow.  223 ;  Van 
Santroan  v.  St,  John,  6  Hill  158. 

Jewettj  for  the  plaintiff. 
Vol.  XVn.— 42 
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Appleton,  C.  J. — This  was  an  action  on  the  case  against  the 
defendants  for  negligence. 

It  appeared  in  evidence  from  the  plaintiff,  that  she,  on  the  10th 
August,  1866,  purchased  at  Lawrehce,  Mass.,  a  through  ticket 
from  that  place  to  Belfast,  in  this  state,  for  which  she  paid  $4 ; 
that  the  ticket  so  purchased  was  on  one  piece  of  paper,  but  creased 
for  three  different  tickets ;  that  one  part  of  the  ticket  was  taken 
by  the  conductor  on  the  Boston  &  Maine  Railroad,  soon  after  she 
entered  the  cars  at  Lawrence ;  that  a  second  part  was  taken  at 
South  Berwick  by  the  conductor  of  the  defendant  corporation, 
and  the  third  part  on  board  the  steamer,  between  Portland  and 
Belfast ;  that  she  arrived  ^bout  11  o*clock  at  night  at  the  defend- 
ants' depot  at  Portland,  where  the  cars  stopped ;  that  she  left  the 
cars  there  to  walk  to  the  steamboat  Regulator,  which  lay  at  the 
end  of  a  wharf  contiguous ;  that  the  way  to  the  steamboat  was 
'dark ;  that  she  proceeded  in  company  with  other  passengers  from 
the  depot  to  the  place  of  embarkation,  without  accident,  until 
within,  as  she  judged,  from  ten  to  fifteen  feet  of  the  edge  of  the 
wharf,  when,  as  she  was  walking  along  a  level  surface,  without 
warning  of  any  danger,  she  stepped  her  foot  into  a  hole  or  open- 
ing in  the  planking  of  the  wharf,  over  which  she  was  passing, 
and  fell  backward  and  fainted ;  that  it  was  found,  on  examination, 
that  the  small  bone  of  her  right  leg  had  been  fractured  and  her 
right  ankle  spfained  and  lamed,  and  that  her  back  and  side  were 
wrenched  and  lamed;  that  it  was  a  considerable  distance  from 
where  the  passengers  left  the  cars  to  the  place  where  they  go  on 
board  the  boat ;  that  she  heard  no  directions  nor  instructions  by 
any  officer  of  the  railroad  or  steamboat  about  getting  from  the 
cars  to  the  boat,  nor  saw  any  one  to  guide  her,  and  that  no  one 
accompanied  her  with  a  light;  and  that  she  had  been  over  this  route 
twice  before. 

It  was  admitted  that  an  arrangement  for  the  sale  of  through 
tickets  and  division  of  the  price,  existed  between  the  steamboat 
and  railroad  companies  over  which  the  plaintiff  passed,  and 
that  the  baggage  of  passengers  was  checked  through ;  and  that 
the  wharf  from  which  the  steamboat  sailed  and  on  which  the 
plaintiff  was  when  injured,  was  the  property  of  the  defendant 
corporation. 

It  was  in  evidence  that  the  distance  from  the  place  where  the 
cars  stopped  in  the  depot,  at  Portland,  to  the  steamboat,  was 
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about  forty  rods,  and  that  the  defendants  had  a  side  track  running 
from  their  main  track,  near  the  depot,  to  within  six  or  eight  feet 
of  the  steamboat ;  that,  until  within  four  or  five  years,  passenger 
cars  had  been  run  down  this  side  track  to  the  steamboat;  but 
that,  since  that  time,  the  use  of  the  side  track  for  passenger  cars 
had  been  discontinued ;  and  that  it  was  still  and  had  constantly 
been  used  for  running  freight  and  baggage  cars  to  the  steamboat. 

The  defendants  introduced  evidence  tending  to  show  that,  at 
the  entrance  to  the  steamboat  wharf  was  a  guide-board,  or  sign, 
indicating  the  way  to  the  steamboat. 

There  was  evidence  introduced  tending  to  show  that  the  wharf 
was  in  good  condition,  and  that  it  was  amply  lighted,  and  evidence 
to  the  contrary. 

1.  The  through  tickets  in  the  form  of  coupons,  purchased  at 
Lawrence,  entitled  the  plaintiff  to  pass  over  the  defendants'  road. 
They  are  to  be  regarded  as  distinct  tickets  for  each  road,  sold  by 
the  first  company  as  agents  for  the  other  companies.  The  rights 
and  liabilities  of  the  parties  are  the  same  as  if  the  purchase  had 
been  made  of  the  defendants  at  their  station :  Schopman  v.  Bos. 
ton  ^  Worcester  Railroad  Co,y  9  Cush.  24 ;  Sprague  v.  Smith, 
29  Vermont  421 ;  Rood  v.  jST.  Y.  ^  K  H,  Railroad  Ob.,  22 
Conn.  1 ;  2  Redfield  on  Railroads,  §  185.  But  railroads  may 
so  issue  their  tickets  and  so  conduct  themselves  as  to  have  the 
purchasers  understand  that  they  undertake  for  the  whole  route, 
in  which  case  they  will  be  held  responsible  to  that  extent : 
Quiniby  v.  Vanderbilt,  17  N.  Y.,  A.  306 ;  Blake  v.  O-.  W.  Rail- 
road Co.,  7  Hurlst.  &  N.  987. 

2.  The  degree  of  care  and  caution  required  of  the  carriers 
of  passengers  was  correctly  stated  by  the  presiding  justice  and 
in  accordance  with  the  authorities.  The  care  to  be  used  depends 
somewhat  upon  the  value  and  importance  of  what  is  to  be  carried. 
The  greater  the  value  to  be  transported,  the  greater  the  need  of 
care  and  caution  on  the  part  of  the  carrier.  If  the  business  is 
of  the  highest  moment,  then  the  skill,  care,  and  diligence  should 
be  in  proportion  thereto.  In  Ford  v.  London  ^  S,  W.  Railway 
Co.,  2  F.  &  F.  732,  Mr.  Chief  Justice  Erlb  uses  the  following 
language  : — "  The  action  is  grounded  on  negligence.  The  rail- 
way company  is  bound  to  take  reasonable  care,  to  use  the  best 
precautions  in  known  practical  use  for  securing  the  safety  and 
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convenience  of  passengers/'  In  Philadelphia  df  Reading  MaH- 
road  Co,  v.  Lerhyj  14  Howard  486,  Mr.  Justice  Grier  remarks 
as  follows : — "  When  carriers  undertake  to  convey  passengers  by 
the  powerful  and  dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  greatest  possible  care  and 
diligence."  The  question. came  before  this  court  in  Eivoard*  v. 
Lordy  49  Maine  279,  and  the  instructions  given  in  this  case  will 
be  found  in  accordance  with  the  views  of  the  court  as  there 
expressed. 

3.  The  depot  and  the  grounds  around  the  depot  belonging  to 
the  defendant  corporation,  and  used  in  connection  therewith, 
should  be  in  safe  condition  for  those  who,  in  the  course  of  travel, 
are  obliged  to  pass  over  them.  The  defendants  own  the  wharf. 
It  is  in  their  use  for  the  purpose  of  their  business  as  carriers. 
The  cars  containing  the  baggage  for  the  steamboat,  with  which 
the  defendant  corporation  is  connected,  pass  over  it.  The  cars, 
with  passengers  for  the  steamboat,  formerly  passed  over  it,  though 
they  are  now  discontinued.  The  wharf  is  used  by  the  railroad 
and  in  connection  with  the  boat.  The  passengers  for  the  boat 
pass  over  it  on  their  way  to  the  boat.  It  is  the  way  provided. 
It  is  the  way  passengers  in  the  cars  are  directed  to  take.  The 
train  arrives  in  the  evening.  Passengers  from  the  cars  to  the 
boat  pass  rapidly  over  the  intervening  distance.  The  wharf 
should  be  lighted.  The  servants  of  the  defendant  corporation 
should  be  in  readiness  to  point  out  the  way.  The  wharf  should 
be  safe.  The  defendants  should  be  justly  held  responsible  for 
any  neglect  of  their  servants,  or  for  any  deficiencies  in  the  wharf, 
which,  with  due  care,  might  be  avoided.  If  the  defendants  had 
carried  the  plaintiff  over  the  wharf,  as  heretofore,  in  their  cars, 
and  she  had  been  injured  in  consequence  of  the  neglect  of  the 
defendants,  she  would  have  been  entitled  to  recover.  Her  rights 
are  none  the  less  because  she  walks  over  the  wharf  to  reach  the 
steamboat,  than  if  she  had  been  borne  over  it,  if,  on  the  way, 
she  is  injured  through  the  negligence  of  the  defendants  by  leav- 
ing the  wharf  in  an  unsafe  and'dangerons  condition.  The  defend- 
ants are  not  released  from  liability  because,  for  their  convenience, 
she  used  her  own  limbs,  when  she  might  be  entitled  to  tKe  use  of 
their  cars.  Their  liability  did  not  cease  the  moment  the  can 
reached  the  depot.     It  continued,  equally  as  if  at  the  depot,  while 
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she  was  on  her  way  over  the  defendants'  wharf,  and,  by  their 
direction,  to  the  steamboat,  and  until,  in  the  ordinary  course  of 
her  passage,  she  should  reach  the  point  where  the  liability  of  the 
steamboat  company  commences.  The  passage  contracted  for  was 
from  Lawrence  to  Belfast.  The  plaintiff  was  in  itinere  from  the 
point  of  departure  to  the  destined  point  of  arrival.  The  defend- 
ants must,  at  any  rate,  be  deemed  liable  from  the  place  where 
they  received  the  passenger  to  the  place  where  she  was  to  be 
transferred  to  the  next  agent  in  the  course  of  transmission  to  the 
place  of  her  destination. 

These  views  seem  to  be  in  accordance  with  the  general  princi- 
ples of  law  established  in  similar  cases.  The  proprietors  of  a 
railroad,  as  passenger  carriers,  are  bound  to  the  most  exact  care 
and  diligence,  not  only  in  the  management  of  their  trains  and 
cars,  but  also  in  the  structure  and  care  of  their  track,  and 
in  all  subsidiary  arrangements  necessary  to  the  safety  of  pas- 
sengers :  McElroy  v.  The  Nashua  <f  Lowell  Railroad  Company^ 
4  Cush.  400.  Assuredly,  a  safe  passage-way  to  and  from  the 
cars  is  a  subsidiary  arrangement  which  passengers  have  a  right  to 
require  to  be  safe.  The  wharf  was  this  passage-way  for  those 
going  to  the  boat  from  the  cars  or  coming  to  the  cars  from  the 
boat.  A  railway  company,  for  the  more  convenient  access  of 
passengers  between  the  two  platforms  of  a  station,  erected 
across  the  line  a  wooden  bridge,  which  the  jury  found  to  be 
dangerous;  held^  that  the  company  were  liable  for  the  death 
of  the  passenger,  through  the  faulty  construction  of  this  bridge, 
although  there  was  a  safer  one  about  one  hundred  yards  further 
round,  which  the  deceased  might  have  used :  Longmore  v.  G-.  W. 
Railway  Co.^  115  E.  C.  L.  R.  183.  In  Nicholson  v.  L.  ^  Y. 
Railway  Co.,  3  Hurlst.  &  Colt.  634,  the  plaintiff  sued  the  defend- 
ants, common  carriers,  for  not  sufficiently  lighting  their  depot, 
and  for  not  providing  proper  and  sufficient  accommodation  for 
their  passengers  to  depart  safely  from  their  station  after  their 
arrival,  and  for  leaving  hampers  in  the  way  of  passengers  depart- 
ing, over  which  the  plaintiff  falling  was  injured.  The  facts  were 
these.  The  plaintiff,  a  passenger  by  the  defendants*  railway,  was 
set  down  at  T.,  after  dark,  on  the  side  of  the  line  opposite  to  the 
station  and  the  place  of  egress.  The  train  was  detained  more 
than  ten  minutes  at  T.  and,  from  its  length,  blocked  up  the  ordi- 
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nary  crossing  to  the  station,  which  is  on  the  level.  The  ticket 
collector  stood  near  the  crossing  with  a  light,  telling  passengers 
to  ''pass  on.*'  The  plaintiff  passed  down  the  train,  to  pass 
behind  it,  and,  from  the  want  of  light,  stumbled  over  some  ham- 
pers put  out  of  the  train,  and  was  injured.  The  practice  of  pas- 
sengers had  been  to  cross  behind  the  train,  when  long,  without 
interference  from  the  railway  company : — Held,  that  these  facts 
disclosed  evidence  for  the  jury  of  negligence  on  the  part  of  the 
company.  In  Martin  v.  The  Cheat  N.  Railway  Co.^  30  E.  L.  & 
Eq.  478,  the  defendants,  sued  as  common  carriers,  we^e  held 
liable  for  so  negligently  managing  and  lighting  their  station,  that 
the  plaintiff,  being  a  passenger  by  the  railway,  was  thrown  down, 
while  on  his  way  to  the  carriages.  In  Murch  v.  Concord  Railroad 
Corporation^  29  N.  H.  9,  it  was  held  that  the  owners  of  railroads, 
which  are  public  highways,  are  bound  to  make  such  landings  and 
places  of  access  to  their,  roads,  as  are  necessary  for  the  public 
accommodation,  and  to  keep  them  in  a  suitable  and  safe  state  for 
the  accommodation  of  persons  who  may  reasonably  be  expected 
to  use  them.  In  Penn.  Railroad  Co,  v.  HenderBon^  51  Penn. 
(1  Smith)  315,  the  railroad  corporation  was  held  liable,  as  com- 
mon carriers,  for  an  injury  occasioned  by  not  having  a  safe  and 
convenient  platform,  the  court  terming  the  want  of  such  platform 
"an  imperfection  or  defect  in  the  road."  So  the  ferryman  is 
bound  to  have  his  landing  in  a  complete  state  of  repair  for  the 
reception  of  travellers,  and  to  furnish  proper  easements  for  enter- 
ing the  boat,  and  to  provide  fastenings  to  keep  the  boat  in  a  firm 
and  steady  position  while  passengers  are  being  received :  Cohen 
y.  Hume,  1  McCord  (S.  C.)  439. 

Indeed,  natural  persons,  who  assume  no  public  duties,  are 
held  liable  if  they  suffer  their  property  to  remain  in  a  condition 
dangerous  to  the  public ;  Elliot  v.  Pray,  10  Allen  378.  In  Corhy 
V.  Hill,  93  E.  C.  L.  R.  556,  the  defendant  was  held  liable  in  tort 
for  negligently  placing  and  leaving  an  obstruction  in  the  private 
avenue,  known  to  be  used  in  the  ordinary  way,  whereby  a  passer 
lawfully  using  it,  though  having  no  permanent  right  of  way,  was 
injured.  In  Packard  v.  Smith,  100  E.  C.  L.  R.  468,  the  refresh- 
ment-rooms and  a  coal-cellar  at  a  railway  station  were  let  by  the 
company  to  one  S.,  the  opening  for  putting  in  coals  being  on  the 
arrival  platform.     A  train  coming  in  while  the  servants  of  a  coal 
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merchant  were  shooting  coals  into  the  cellar  for  S.,  the  plaintiff, 
a  passenger,  whilst  passing  in  the  usual  way  out  of  the  station, 
without  fault  of  his  own,  fell  into  the  cellar  opening  which  the 
coal  merchant's  servants  had  left  insuflSciently  guarded.  Held, 
that  S.,  the  occupier  of  the  refreshment  rooms  and  cellar,  was 
responsible  for  this  negligence.  Much  more  is  it  the  duty  of 
railway  companies  to  the  public  using  their  railway,  to  keep  the 
approaches  thereto  safe  and  free  from  obstruction  at  all  points 
where  freight  or  passengers  are  received :  1  Redfield  on  Railroads 
144.  So  a  railway  company  is  bound  to  fence  the  station  that 
the  public  may  not  be  misled,  by  seeing  a  place  unfenced,  into 
injuring  themselves  by  passing  that  way,  being  the  shortest  to 
the  station :  Burgess  v.  The  Cheat  N.  W.  Railway  Co.y  95  E.  C. 
L.  R.  923. 

4.  The  damages  assessed  by  the  jury  are  large.  Different 
individuals  would  vary  in  their  estimate  of  what  would  be  a  just 
pecuniary  compensation  for  bodily  pain  and  suffering.  "It  is 
one  thing,"  observes  Mr.  Justice  Story,  in  Thurston  v.  Martin, 
1  Mason  197,  "for  a  court  to  administer  its  own  measure  of 
damages  in  a  case  properly  before  it,  and  quite  another  thing  to 
set  aside  the  verdict  of  the  jury  because  it  exceeds  that  measure.*' 
The  damages  given  are  not  so  excessive  as  to  require  or  justify 
our  interference. 

5.  Under  instructions  of  the  presiding  justice,  deemed  unexcep- 
tionable, the  jury  have  found  the  defendants  guilty  of  negligence. 
The  question  was  one  properly  for  their  determination.  The  law 
makes  them  judges  of  fact.  It  is  not  enough  for  the  court  to  be 
satisfied  that  they  should  have  come  to  a  different  conclusion  to 
authorize  it  to  be  set  aside.  As  was  remarked  by  Erle,  C.  J., 
in  Longmore  v.  6r.  TF.  Railway  Co,^  115  E.  C.  L.  R.  183,  in 
reference  to  the  safety  of  a  bridge :  "  I  think  the  judge  clearly 
would  not  have  been  justified  in  taking  upon  himself  as  matter 
of  law  to  determine  as  to  the  propriety  of  its  construction,  and 
withdraw  that  question  from  the  jury."  So,  too,  in  the  same 
case,  Keating,  J.,  says  :  "  No  doubt  the  jury  might,  if  so  minded, 
have  found  that  there  was  no  negligence  on  the  part  of  the  com- 
pany. And  it  certainly  seemed  to  me  there  was  a  strong  case 
for  the  company."  .Yet  the  verdict  was  sustained.  There  is  no 
such  proof  of  misconduct  that  imperatively  demands  the  verdict 


664  KNIGHT  r.  RAILROAD  CO. 

to  be  set  aside^  The  law  has  made  the  jury  the  judges  to  deter- 
mine whether  the  defendants  have  been  negligent  or  not,  and  to 
their  determination  the  defendants  must  submit. 

Exceptions  and  motion  overruled. 

Kent,  Walton,  Barrows,  and  Danforth,  JJ.,  concurred. 

There  are  several  points  brought  ont  carriers  is  expressed    in   rather  more 

in  the  foregoing  opinion  which  seem  to  moderate  terms  than  we  hare  of  late  felt 

Qs  of  considerable  practical  importance ;  was  consistent  with  the  adrancing  exi- 

and  which,  although  largely  discussed  gencies  of  the  business.    As  the  number 

in  many  other  cases,  have  not  always  of  passengers  and  the  peril  of  transpor- 

been  so  definitely  passed  upon.  tation  has  been  largely  increased  since 

1.  The  precise  point  here  decided  in  the  introduction  of  railways,  it  seems  but 
regard  to  coupon-tickets  for  different  just  and  reasonable  to  demand  of  the 
roads  and  sold  at  the  office  of  one,  where  companies  every  precaution  to  insure 
the  passenger  goes  upon  the  line,  is,  that  safety,  which  is  known  and  in  use  in  the 
the  rights  of  the  passenger  and  the  duty  business,  whether  the  expense  would  be 
of  the  several  companies  are  precisely  consistent  with  profit  or  not.  And  if 
the  same  as  if  the  tickets  had  been  pur-  companies  undertake  to  carry  passengers 
chased  at  the  office  of  each  road.  This  without  these  precautions,  all  hazard 
is  perfectly  definite  and  intelligible  and  should  fall  upon  them,  unless  the  pas- 
at  the  same  time  just  and  reasonable,  sengcr  is  himself  in  fault,  or  the  injury 
It  seems  to  us  impossible  for  any  party  occurred  wholly  without  fault  or  defect 
interested  in  such  transactions,  to  raise  of  appliances  on  the  part  of  the  com- 
any  fair  and  just  objection  to  the  rule  as  pany. 

here  declared,  so  far  as  the  passenger        3.  The  rule  that  the  responsibility  of 

transportation  is  concerned.     The  com-  one  company  continues  until   the  safe 

panics  could  certainly  expect  nothing  delivery  of  its  passengers  to  the  custody 

less.     And  it  is  difficult  to  present  any  and  responsibility  of  the  next  carrier  on 

theory  of  duty  or  demand  on  the  part  the  advancing  line  is  clearly  just  and 

of  the  companies  or  the  passenger,  which  reasonable,  lind  it  has  also  the  merit  of 

will  give  the  passenger  any  further  seen-  clearness  and    definiteness,   and   is  in 

rity  or  indemnity  consistent'with  estab-  strict  analogy  to  the  duty  of  common 

lished  legal  principles.  carriers  of  goods.  I.  F.  R. 

2.  The  responsibility  of  passenger 
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Supreme  Court  of  Indiana. 
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WhenCTcr  an  act  is  done  or  a  statement  made  by  a  party  which  cannot  be  con- 
tradicted or  contravened  without  fraud  on  his  part  and  injury  to  others  whose  con- 
duct has  been  influenced  by  the  act  or  admission,  the  character  of  an  estoppel  will 
attach  to  what  would  otherwise  be  mere  evidence ;  the  estoppel  being  limited  with- 
in such  bounds  as  are  sufficient  to  put  those  who  have  dealt  on  the  faith  of  appear- 
ances that  turn  out  to  be  incorrect,  in  the  same  position  with  reference  to  the 
author  of  such  appearances  as  if  they  were  true. 

When  a  bond  has  been  signed  and  delivered  to  the  principal  obligor  by  a  surety, 
upon  the  condition  that  others  not  named  in  the  instrument  shall  sign  before  it  is 
delivered  to  the  obligee,  and  it  is  delivered  without  such  signatures  being  obtained, 
and  received  by  the  obligee  without  notice  of  such  condition  or  circumstances  which 
should  put  him  upon  inquiry,  the  condition  imposed  will  not  avail  the  surety. 
This  is  not  a  question  of  the  power  of  the  principal  to  deliver  the  bond  in  its  ap- 
parently perfect  condition,  but  simply  a  question  of  estoppel. 

The  principal  obligor  in  a  sheriff's  official  bond  is  not  the  agent  of  the  board  of 
county  commissioners  (whose  duty  it  is  to  approve  the  bond)  in  procuring  its  exe- 
cution. 

A  surety  signing  and  delivering  to  the  principal  obligor  for  delivery  to  the  obligee 
a  bond,  before  the  names  of  the  sureties  have  been  inserted  in  the  body  of  the  in- 
strument, will  be  held  as  agreeing  that  the  blank  for  such  names  may  be  filled 
after  he  has  executed  it. 

A  surety  signed  a  sheriff's  official  bond  after  the  signatures  of  other  sureties, 
without  reading  it,  or  hearing  it  read,  or  asking  what  it  was,  on  being  told  by  the 
principal  that  it  was  a  county  paper  and  requested  by  him  to  sign  it. 

Btldy  that  such  surety  was  not  released  by  the  fact  that  one  of  the  signatures 
before  his  was  forged. 

Tflis  was  an  action  upon  the  official  bond  of  Michael  Batzner, 
treasurer  of  Franklin  county,  for  a  failure  to  pay  over  money 
collected  for  the  state  as  such  treasurer. 

There  was  an  answer  setting  up  the  following  points  of  de- 
fence : — 

First.  Putting  in  issue  the  execution  and  delivery  of  the  bond. 

Second.  The  fact  of  the  supposed  bond  being  intrusted  to  a 
special  agent  for  the  special  purpose  only  of  delivering  this  sup- 
posed bond,  when  certain  conditions  should  be  complied  with,  and 
that  he  fraudulently  handed  the  supposed  bond  over  to  the  obligee 
without  authority. 

Third.  That  after  the  supposed  bond  had  been  delivered  to  the 

1  We  are  indebted  for  this  case  to  the  courtesy  of  J.  B.  Black,  Esq,  State  Re- 
porter.— Ed.  a.  L.  R. 
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obligee,  there  were  material  alterations  made  in  it  without  the 
knowledge  or  consent  of  the  obligors,  which  avoided  the  bond. 

Fourth.  Upon  the  plea  of  those  who  signed  after  the  bond  was 
delivered  to  the  obligee,  that  they  were  induced  to  sign  and  deli- 
ver i.t  by  fraud ;  and  that  they  would  not  have  signed  or  delivered 
it  if  they  had  known  that  it  had  before  been  delivered ;  and  that 
their  signing  made  a  material  alteration  in  it  unknown  to  them 
after  delivery. 

Fifth.  That  when  the  bond  was  delivered  by  the  obligors  they 
all,  except  Batzner  and  Grinkemeyer,  supposed  that  the  signa- 
tures of  all  the  obligors  who  purported  to  have  signed  it  were 
genuine,  and  if  they  had  known  that  any  of  the  signatures  were 
forged,  they  would  not  have  delivered  the  bond;  whereas,  in  fact, 
one  of  the  signatures,  that  of  Grinkemeyer,  was  not  genuine,  but 
a  forgery. 

The  cause  was  submitted  to  the  court  for  trial,  and  there  was  a 
finding  for  the  defendants. 

The  evidence  was  as  follows : — 

Grinkemeyer  testified,  that  he  did  not  sign  the  bond  or  author- 
ize any  one  to  do  it  for  him.  (Judgment  had  been  rendered  in 
his  favor  upon  the  ground  that  his  signature  was  a  forgery.) 

Clark. — Batzner  wanted  me  to  sign  the  bond.  I  told  him  he 
knew  that  I  was  embarrassed  and  could  do  him  no  good.  He  said 
he  wanted  to  get  one  hundred  names  on  the  bond,  and  my  name 
might  induce  others  to  sign  it.     I  was  at  the  time  insolvent. 

Pepper, — Batzner  asked  me  to  sign  his  bond,  and  said  I  must 
or  will  have  one  hundred  names  on  it ;  cannot  say  which.  I  put 
my  name  there  because  he  said  he  must  or  would  have  one  hun- 
dred names  on  it. 

OlteL — Batzner  asked  me  to  sign  my  name.  I  told  him  it  was 
of  no  use,  that  I  had  no  property.  He  said  tluit  made  no  diflfer- 
ence,  that  it  was  just  for  fun.  He  said  that  so  the  paper  was 
full  it  was  right.  I  did  not  read  it,  nor  did  he  read  it  to  me.  I 
thought  I  was  just  signing  for  the  character  of  the  man.  I  can- 
not read  English.  He  did  not  tell  me  what  it  was  for ;  I  sup- 
posed it  was  for  the  character  of  the  man.  I  had  no  property  at 
the  time. 

Witt, — Have  lived  in  this  county  twenty-three  years.  Knew 
Batzner.  I  signed  the  bond  at  my  house.  Batzner  brought  a 
paper  to  me;   I  didn't  ask  what  it   was,  but  signed  ft;  didn't 
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read  it ;  Batzner  said,  here,  Witt,  is  a  county  paper,  sign  it.     I 
didn't  ask  him  what  it  was,  but  signed  it ;  he  didn't  read  it  to  me. 

Martin. — ^Batzner  asked  me  to  sign  the  paper.  I  asked  him 
what  it  was  for.  He  told  me  it  was  for  his  treasurer's  bond.  I 
hesitated,  and  he  then  told  me  I  need  have  no  fears,  for  he  would 
have  one  hundred  good  men  on  it  before  he  attempted  to  file  it. 

Moorman. — Was  sheriflf,  &c. ;  saw  the  bond  the  day  the  com- 
missioners met.  They  met  in  the  auditor's  office.  There  was  no 
court  in  session.  There  was  a  blank  in  the  body  of  the  bond — 
no  names  except  Batzner's,  nor  any  date  to  it.  The  blank  was 
filled  up  after  it  was  approved  by  Archy  Herndon,  by  the  inser- 
tion of  the  names  of  the  sureties. 

Buckingham. — Batzner  asked  me  if  Mr.  D.  D.  Jones  had  seen 
me  about  his  surety  bond.  I  told  him  he  had.  I  asked  him  if 
Mr.  Jones  and  Dr.  George  Berry  had  signed  it.  He  said  they 
had  not,  but  were  going  to ;  that  he  had  been  to  see  Dr.  Berry, 
and  he  had  promised  to  come  and  sign  the  bond ;  that  he  intended 
to  get  one  hundred  names,  the  best  men  in  the  county.  I  then 
signed  the  bond.  I  asked  if  Dr.  Berry  and  Dan  Jones  were  cer- 
tain to  go  on  the  bond.  He  said  they  were.  I  was  induced  to 
sign  the  bond  by  these  statements,  and  knowing  that  Jones  and 
Berry  were  leading  men  in  the  county,  and  were  well  acquainted. 
My  understanding  was  that  Batzner  was  to  get  the  names  before 
the  commissioners  met,  and  the  bond  was  then  to  go  to  the  com- 
missioners. 

Berry. — Batzner  asked  me  to  sign  the  bond.  I  asked  him  if 
he  had  redeemed  his  pledge  he  had  made  as  to  the  number  of  the 
men  to  be  on  the  bond,  which  was,  that  he  should  have  one  hun- 
dred good  men  on  the  bond.  He  said  he  had  not,  but  would  get 
them.  I  told  him  to  get  ninety-nine  and  I  would  be  the  one  hun- 
dredth. I  did  not  then  sign  the  bond.  The  day  I  signed  it  he  came 
to  me  and  pressed  my  signing  it.  I  asked  him  if  he  had  got  the 
names ;  and  he  said  he  had  not,  but  intended  to  get  them.  I  told 
him  that  was  his  pledge,  and  I  did  not  want  to  go  on  until  he  had 
got  them.  He  said  he  wanted  to  get  some  names  in  the  country, 
and  did  not  want  to  go  to  get  them  until  he  had  got  the  names 
of  his  acquaintances  in  town.  I  told  him  I  would  sign  with  the 
understanding  that  I  was  to  be  on  if  there  were  one  hundred  good 
names  on  the  bond.     I  signed  it,  and  left  it  with  him,  with  that 
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nnderstanding.  I  left  it  with  him. to  be  delivered  when  he  got 
one  hundred  good  men  on  it. 

Shafer. — Batzner  came  back  with  a  paper  in  his  hand  and 
asked  me  if  I  did  not  want  to  sign  it  ?  I  asked  him  for  what  ? 
He  said  he  wanted  one  hundred  men  on  it  for  recommendation. 
He  said,  You  must  not  be  afraid  to  sign  your  name.  I  said  if  it 
was  nothing  else  but  a  recommendation  I  would  do  it.  I  did  not 
read  it ;  it  was  folded  up.  I  saw  nothing  written  or  printed  on 
it.  He  did  not  read  it  to  me.  I  can't  read  English.  I  did  not 
ask  him  to  read  it  to  me.  .  I  did  not  know  it  was  a  bond.  Saw 
no  names  on  it.  Would  not  have  signed  it  had  I  known  it  was  a 
bond.  He  did  not  speak  of  any  other  paper,  or  names  to  a  paper, 
until  after  I  had  signed  it.  During  that  evening  he  told  me  he 
had  a  bond  filled  out  at  Brookville  with  sixty  names  on  it. 

Stoops. — I  was  one  of  the  commissioners  at  the  time  this  bond 
was  approved,  and  was  in  attendance.  It  was  a  special  meeting, 
called  to  approve  the  bonds.  When  it  was  first  presented  I  ob- 
jected that  there  were  not  names  enough  on  it.  Batzner  took  it 
out  and  got  King,  West,  and  others  to  sign  it.  Don't  recollect 
whether  Grinkemeyer's  name  was  on  when  he  brought  it  back,  or 
not.  Can't  say  whether  it  had  been  filled  up  with  names  and 
dates  at  the  time  he  brought  it  back,  or  not. 

Hyatt, — I  was  commissioner  when  this  bond  was  approved,  and 
was  present  when  first  presented.  It  was  rejected,  only  a  portion 
of  these  names  being  on  it.  The  balance  of  the  signatures  were 
.  procured  same  day  and  within  a  short  time.  Think  that  after  it 
was  objected  to,  all  the  names,  from  Johnson  down,  were  put  on 
it.  Grinkemeyer's  name  was  brought  in ;  it  had  not  been  on 
before.  Don't  know  whether  it  was  filled  up  before  approval,  or 
not.  When  first  presented  the  bond  was  objected  to.  Batzner 
took  it  out  and  got  on  it  the  name  of  Johnson  and  those  names 
below  his. 

Other  parties  who  had  signed  the  bond  testified  to  the  same 
efiect. 

The  opinion  of  the  court  was  delivered  by 

Rat,  J. — The  question  presented  in  this  court  is  upon  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 

In  the  case  of  Deardorff  v.  Foresmarij  24  Ind.  481,  5  Am.  Law 
B.eg.  N.  S.  539,  the  question  presented  in  this  case  upon  the  lia- 
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bility  of  the  sureties,  where  the  bond  has  been  delivered  by  them 
to  the  principal  upon  condition  that  others  not  named  in  the  bond 
should  sign  before  the  bond  was  deliyered  to  the  obligee,  and  such 
delivery  was  made  without  such  signatures  being  obtained  and 
received  by  the  obh'gee  in  good  faith,  was  examined ;  and  it  was 
held  that  where  ^'  the  surety  places  the  instrument,  perfect  upon 
its  face,  in  the  hands  of  the  proper  person  to  pass  it  to  the  obligee, 
the  law  justly  holds  that  the  apparent  authority  with  which  the 
surety  has  clothed  him  shall  be  regarded  as  the  real  authority, 
and  as  the  condition  imposed  upon  the  delivery  was  unknown  to 
the  obligee,  therefore  the  benefit  of  such  condition  shall  not  avail 
the  surety." 

This  decision  was  approved  in  Webb  v.  Baire^  27  Ind.  368 ; 
and  in  Blackwell  v.  The  State^  26  Id.  204,  where  it  was  held  that 
the  principal  obligor  was  not  the  agent  of  the  board  of  commis- 
sioners. This  entirely  disposes  of  the  plea  of  a  special  agency. 
The  special  agent  is  clothed  with  the  apparent  authority  to  make 
an  unconditional  delivery  of  the  bond,  and  the  obligee,  uninformed 
of  the  condition  imposed,  is  authorized  to  receive  the  bond  thus 
delivered.  Nothing  short  of  absolute  notice  to  the  obligee,  or 
circumstances  which  should  put  him  upon  inquiry,  and  therefore 
imply  notice,  can  avoid  this  rule.  It  is  not,  as  stated  in  The 
People  V.  Bostwicky  32  N.  Y.  445,  a  question  of  the  power  of  the 
principal  to  deliver  the  bond  in  its  apparently  perfect  condition, 
but  simply  a  question  of  estoppel.  The  surety  signs  an  instru- 
ment complete  on  its  face,  and  delivers  it  to  the  principal  to  pass 
over  to  the  obligee ;  if  he  impose  any  condition  upon  his  delivery 
he  must  rely  upon  the  principal  to  execute  that  condition,  for  he 
has  made  him  his  agent  for  the  general  purpose  of  a  delivery,  and 
has  clothed  him  with  the  indicia  of  such  agency.  The  obligee 
accepts  an  instrument,  perfect  in  form  and  execution,  which  comes 
to  him  from  the  person  who  should  have  possession  of  the  instru- 
ment for  the  purpose  of  such  delivery.  The  entire  transaction, 
so  far  as  the  obligee  is  involved,  is  according  to  the  ordinary  and 
natural  course.  The  surety,  however,  while  he  executes  the 
instrument  and  places  it  in  the  usual  channel  for  delivery,  departs 
from  the  ordinary  course  of  proceeding  by  circumscribing  the 
general  authority  by  a  condition  unknown  to  the  obligee.  The 
condition  is  disregarded ;  a  fraud  is  accomplished ;  and  he  who  has 
not  scrupled  to  trust  his  principal  with  the  semblance  of  a  general 
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authority  to  make  the  delivery  must  stand  the  hazard  he  has 
incurred. 

A  much  hroador  scope  has  been  given  to  the  doctrine  of  estoppels 
in  paiSy  both  in  this  country  and  in  England,  than  formerly  ob- 
tained ;  and  it  is  now  established  that  whenever  an  act  is  done  or 
a  statement  made  by  a  party,  which  cannot  be  contradicted  or 
contravened  without  fraud  on  his  part  and  injury  to  others  whose 
conduct  has  been  influenced  by  the  act  or  admission,  the  character 
of  an  estoppel  will  attach  to  what  would  otherwise  be  mere  evi- 
dence. The  estoppel  must  obviously  be  limited  within  such, 
bounds  as  are  sufficient  to  put  the  party  who  has  dealt  on  the 
faith  of  appearances  that  turn  out  to  be  incorrect,  in  the  same 
position  with  reference  to  the  author  of  such  appearances  as  if 
they  were  true.  "  The  truth  is,  courts  have  been  for  some  time 
favorable  to  the  utility  of  the  doctrine  of  estoppels,  hostile  to  its 
technicality:"  2  Smith  Lead.  Cas.  460;  Smith  v.  Newton^  38  111. 
230 ;  Knoehel  v.  Kircher,  33  LI.  308. 

It  is  intimated  by  Judge  Redfield  in  a  note  to  the  case  of  The 
York  Co.  M.  F.  Insurance  Co,  v.  Brooke,  3  Law  Reg.  (N.  S.) 
403,  that  the  English  courts  have  denied  the  application  of  the 
rule  to  this  class  of  cases,  that  he  who  by  his  culpably  negligent 
act  enables  his  agent  to  commit  a  fraud  to  the  prejudice  of  third 
persons,  is  estopped  from  denying  the  actual  authority  of  the 
agent,  and  the  cases  of  Swan  v.  The  North  British,  ^c,  Co,,  10 
Jur.  N.  S.  102,  and  Patchin  v.  Dubbins,  23  Eng.  L.  &  Eq.  R. 
609,  are  cited  as  authority  for  the  remark. 

In  the  case  Beardorff  v.  Foresman,  supra,  we  examined  the 
first  case  cited,  and  the  result  proved  that  his  conclusions  were 
not  sustained  by  that  authority.  The  case  cited  of  Patchin  v. 
Dubbins,  was  where  a  vendor  of  land  covenanted  that  no  building 
except  tombs  should  be  erected  on  any  part  of  his  land  opposite 
to  the  land  sold*  Subsequently  the  vendor  sold  part  of  the  land 
on  the  other  side  of  the  road,  and  the  purchaser  bnilt  thereon. 
No  objection  was  made  to  the  building  erected,  as  it  did  not  inter- 
cept the  view  of  the  first  vendee.  Subsequently  another  part  of 
the  land  was  sold  and  buildings  about  to  be  erected  when  the  ori- 
ginal purchaser  filed  a  bill  to  enjoin  the  building ;  but  the  court 
dismissed  the  bill,  holding  that  the  true  meaning  of  the  covenant 
was  that  it  extended  only  to  so  much  of  the  lands  of  the  original 
vendor  as  were  exactly  opposite  to  the  land  sold  to  the  plaintiff. 
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If  tliis  decision  is  a  denial  of  the  application  made  in  this 
country  of  the  rule  referred  to,  the  English  Court  of  Appeal  in 
Chancery  has  evinced  so  much  delicate  consideration  for  the 
American  courts  that  its  line  of  departure  from  their  rulings 
cannot  bei  traced. 

But  since  the  decision  of  this  court  in  the  Deardorff  case,  the 
question  there  considered  has  been  before  the  Supreme  Court  of 
the  state  of  Maine,  and  has  received  a  like  solution :  State  v.  Peck^ 
63  Maine  284.  This  decision,  published  in  the  year  following  the 
case  in  this  court,  reviewing  as  it  does  the  same  line  of  authority, 
supporting  itself  by  the  same  decisions  and  arguments  which 
approved  themselves  to  us,  renders  it  unnecessary  that  we  should 
do  more  than  quote  the  result  reached.  "  A  bond,  perfect  upon 
its  face,  apparently  duly  executed  by  all  whose  names  appear 
therein,  purporting  to  be  signed,  sealed,  and  delivered  by  the 
several  obligors,  and  actually  delivered  by  the  principal,  without 
stipulation,  reservation,  or  condition,  cannot  be  avoided  by  the 
sureties  upon  the  ground  that  they  signed  it  on  the  condition  that 
it  should  not  be  delivered  unless  it  should  be  executed  by  other 
persons,  who  did  not  execute  it,  when  it  appears  that  the  obligee 
had  no  notice  of  such  condition,  and  nothing  to  put  him  upon 
inquiry  as  to  the  manner  of  its  execution,  and  also  that  he  has 
been  induced,  upon  the  faith  of  such  bond,  to  act  to  his  own 
prejudice." 

Before  passing  from  this  portion  of  the  case  it  may  be  well  to 
add  a  remark  to  our  comments  made  in  the  Deardorff  case  upon 
the  decision  in  the  Supreme  Court  of  the  United  States  in  Paxo- 
ling  V.  The  United  States^  4  Cranch  219.  The  action  was  upon 
an  appeal  bond  given  by  Ballinger  and  signed  by  Pawling,  Todd, 
Adair  and  Kennedy  as  his  sureties,  who  pleaded  that  they  deli- 
vered the  same  as  an  escrow  to  one  Joseph  Ballinger,  to  be  safely 
kept  upon  condition  that  if  Simon  Ingleman  and  William  Patton, 
named  on  the  face  of  the  bond,  should  execute  the  same  as  co- 
sureties, then  the  bond  should  be  delivered  to  the  agent  of  the 
United  States,  otherwise  not.  There  was  an  issue  upon  this  aver- 
ment of  a  delivery  as  an  escrow,  and  the  question  was  presented 
to  the  court  upon  a  demurrer  to  the  evidence  introduced  by  the 
defendants.  Without  commenting  upon  the  allegation  that  an 
instrument  not  fully  executed  was  delivered  as  an  escrow,  we  cite 
a  paragraph  from  the  opinion  of  Chief  Justice  Marshall  :  "  It 
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is  also  of  some  importance  that  the  defendant  Todd  Had  previ- 
ously declared  that  he  would  not  be  apprehensive  of  becoming  a 
security  for  Ballinger,  provided  others  whom  he  named  should 
also  become  securities,  and  that  he  inserted  the  names  of  the  others 
in  the  bond  in  the  presence  of  the  vntness,*'  i 

When  it  is  considered  that  this  is  the  original  decision  upon 
which  all  the  cases  rest,  which  assume  to  release  the  surety  from 
liability  when  the  name  of  his  co-surety  does  not  appear  on  the 
face  of  the  instrument,  the  entire  want  of  authority  to  justify 
their  departure  from  sound  principle  can  be  appreciated. 

The  evidence  in  the  case  in  judgment  did  not  authorize  the 
finding  that  the  sureties  were  released  because  others  did  not  sign 
the  bond  as  co-sureties. 

There  remain  but  two  questions.  Of  these  there  can  be  nothing 
predicated  on  the  fact  that  the  bond  was  not  accepted  upon  its  first 
presentation  to  the  board  of  commissioners.  No  formal  action 
was  taken  by  the  board  at  that  time,  but  it  remained  in  session 
to  act  upon  the  bond  when  presented,  and  the  names  of  the  sure- 
ties were  left  blank  in  the  body  of  the  instrument  for  the  very 
purpose  of  procuring  names  sufficient  to  satisfy  the  board.  A 
party  signing  and  delivering  an  instrument  in  this  condition  must 
be  held  as  agreeing  that  the  blanks  may  be  thus  filled  after  he 
has  executed  it,  and  the  evidence  introduced  shows  full  authority 
given  to  the  principal  to  procure  such  signatures  as  he  secured : 
Inhabitants  of  South  Berwick  v.  Huntress,  53  Maine  89 ;  Smith 
y.  Crooker,  5  Mass.  538 ;  Hudson  v.  Revett^  5  Bing.  368 ;  JEagU- 
tan  V.  QuUeridgej  11  M.  &  W.  466. 

The  rule  as  stated  in  1  vol.  Leading  Gases  in  Equity  157,  in 
the  note  to  Dearing  v.  JSarl  of  WineheUea,  is,  "  that  wher6  a  Mote 
with  the  names  of  certain  persons  upon  it,  who  stood  in  the  rela- 
tion of  co-sureties  for  the  maker,  has  been  offered  for  discount, 
and  not  being  satisfactory,  the  name  of  another  person  has  been 
procured,  who  also  became  a  surety  for  the  maker,  all  these  per- 
sons are  co-sureties  with  one  another,  and  subject  to  mutual  con- 
tribution, though  the  earliest  sureties  had  no  knowledge  of  the  last 
becoming  a  suretg.'*  The  cases  fully  sustain  this  doctrine :  Stout 
V.  Vauze,  1  Robinson  (Va.)  169 ;  Warner  v.  Pn<?e,  8  Wend.  897 ; 
Nortor  v.  Coons,  8  Denio  130 ;  s.  c,  2  Selden  83 ;  Woodworth  v. 
Bowers,  5  Ind.  277 ;  Sesson  v.  Barrett,  6  Barb.  199 ;  8.  c,  2 
Com.  406 ;  McNeil  v.  Sandford,  8  B.  Monroe  11. 
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The  cases  Oi  O'Neale  v.  Long^  4  Cranch  60,  and  of  Harper  v. 
The  State,  7  Blkf.  61,  if  to  be  sustained,  must  rest  on  the  fact 
that  a  perfect  instrument  had  been  delivered  by  the  original  sure- 
ties, fully  executed  and  filled  up,  and  that  the  names  of  other 
sureties  were  afterwards  inserted  in  the  body  of  the  instrument 
without  the  consent  of  such  original  sureties.  Here  the  space 
was  left  blank  for  the  very  purpose  of  inserting  the  names  of  all 
who  mrght  sign  the  bond. 

The  name  of  Grinkemeyer,  however,  was  forged  to  the  bond  ; 
butthis  was  the  last  name  signed  except  that  of  Witt,  and  as  the 
signatures  preceding  Grinkemeyer  were  in  no  way  procured  by 
the  forgery,  they  cannot  be  released  thereby.  The  supreme  con- 
fidence evinced  by  Witt  in  "  county  papers"  will  relieve  him  from 
any  suspicion  of  having  been  influenced  to  sign  by  any  preceding 
names.  Indeed,  there  are  cases  which  would  hold  him  as  afiirming 
the  genuineness  of  the  preceding  signatures :  York  Co.  3L  F.  Lis. 
Co.  v.  Brooks^  supra;  Terry  v.  Hazlewood,  1  Duvall  (Ky.)  104. 

Wie  former  decision  in  this  case  in  22  Ind.  899,  is  overruled 
for  the  reasons  given  in  Deardorff  v.  Foresman,  Blachoell  v.  The 
State,  Webb  v.  Baird,  supra,  and  by  the  decision  herein.  It 
should  have  been  regarded  by  our  courts  as  overruled  by  the  first 
two  cases  cited. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


United  States  Circuit  Court,  District  of  Connecticut 

SEMMES,  Administbator  or  LUCRETT,  v.  CITY  FIRE  INSURANCE. 

COMPANY. 

The  late  rebellion  was  sncb  a  war  as  suspended  the  right  of  a  citizen  of  Missis- 
sippi to  sne  on  a  policy  of  insurance  in  a  Connecticut  company. 

In  addition  to  this  consequence  of  a  state  of  war,  the  right  to  sue  on  such. a  pol- 
icy was  suspended  by  the  Proclamation  of  the  President,  of  August  16th  1961. 

Where  a  policy  contained  an  express  provision  that  In  any  action  under  it  com- 
menced more  than  a  year  from  the  time  of  loss,  the  lapse  of  time  should  be  con- 
clufive  evidence  against  the  Talidity  of  the  claim,  the  period  of  the  war  must  be 
omitted  in  computing  the  year. 

The  condition  of  war  existed  as  regards  the  state  of  Mississippi,  at  least  from 
16th  August  1861,  when  the  President,  in  pursuance  of  the  Act  of  Congrcse  of  July 
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19th  1861,  declared  that  state  in  insurrection.    Whether  the  war  commenced,  in 
contemplation  of  law,  before  that  date,  not  decided. 

The  legal  period  of  the  termination  of  the  war  depends  not  on  the  continaance 
or  cessation  of  actire  hostilities,  hut  on  the  acts  of  the  departments  of  the  gorem- 
ment  to  which  political  powers  are  intrusted.  The  Proclamation  of  the  President  of 
June  13th  1865,  removing  the  restrictions  on  trade  as  to  the  states  theretofore  in 
insurrection,  was  a  yalid  act  of  recognition  by  the  executive  department  of  the 
government  of  the  termination  of  the  war,  and  the  right  of  plaintiff  in  this  action, 
to  sue,  revived  from  that  date. 

This  was  a  suit  on  a  policy  of  insurance  against  fire  issued  to 
William  R.  Luckett,  of  Mississippi,  dated  August  8d  1860,  upon 
a  building  situated  at  the  Artesian  Springs,  Madison  county,  in 
that  state.  It  was  conceded  that  a  total  loss  occurred  on  the  5th 
of  January  1861,  and  during  the  life  of  the  policy, — that  the 
assured  subsequently  died, — and  that  the  defendants  are  liable  to 
his  administrator  in  this  suit,  unless  the  right  to  recover  is  barred 
by  lapse  of  time. 

Suit  was  commenced  October  Slst  1866,  and  defendants  pleaded 
the  following  condition  of  the  policy :  "  It  is  furthermore  ex- 
pressly provided,  that  no  suit  or  action  of  any  kind  against  said 
company,  for  the  recovery  of  any  claim  upon,  or  by  virtue  of  this 
policy,  shall  be  sustainable  in  any  court  of  law  or  chancery,  unless 
such  suit  or  action  shall  be  commenced  within  the  term  of  twelve 
months  next  after  any  loss  or  damage  shall  occur ;  and  in  case 
any  such  suit  or  action  shall  be  commenced  against  said  company 
after  the  expiration  of  twelve  months  next  after  such  loss  or  dam- 
age shall  have  occurred,  the  lapse  of  time  shall  be  taken  and 
deemed  conclusive  evidence  against  the  validity  of  the  claim 
thereby  so  attempted  to  be  enforced." 

Plaintiff  replied  (among  other  matters  not  important  in  the  view 
taken  by  the  court),  that  the  assured,  down  to  the  time  of  his 
death,  was  a  resident  and  citizen  of  the  state  of  Mississippi,  and 
that  the  plaintiff,  during  his  whole  life,  has  been  and  still  is  a  resi- 
dent and  citizen  of  the  same  state.  That  from  April  15th  1861, 
to  April  2d  1866,  a  state  of  war  between  the  so-called  Confede- 
rate States,  including  the  state  of  Mississippi,  and  the  United 
States,  existed,  whereby  all  right  of  the  assured  during  his  life, 
and  of  his  administrator  since  his  death,  to  maintain  any  action 
against  the  defendants,  was  by  law  suspended,  during  all  that 
time. 

This  replication  the  defendants  have  traversed. 
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By  stipalation  the  case  was  tried  by  the  court  instead  of  the 
jury. 

William  ffamerslejf  ^  H,  K.  W.  Welchj  for  plaintiff. 

01  jR.  Chapman  and  A.  P.  Hyde^  for  defendants. 

SniPHANy  J. — [After  stating  the  facts  and  disposing  of  some 
preliminary  questions.^ — The  replication  sets  up  the  late  rebellion, 
and  alleges  that  a  state  of  war  existed  between  the  organization 
known  as  the  Confederate  States,  including  the  state  of  Missis- 
sippi, and  the  United  States,  from  the  15th  of  April  1861,  to  the 
2d  of  April  1866,  whereby  it  is  claimed  that  this  contract  and  all 
right  to  sue  upon  it  was,  during  all  that  time,  suspended.  There 
is  no  allegation  that  the  courts  of  Mississippi,  or  the  national 
courts  in  that  state,  were  closed  for  any  specific  length  of  time, 
nor  that  the  plaintiff,  or  his  intestate,  labored  under  any  personal 
disability  arising  out  of  his  actual  participation  in  the  war,  nor 
that  he  was  under  the  control  of  any  vi%  major^  beyond  what  the 
law  implies  from  the  state  of  war.  The  whole  question,  there- 
fore, turns  on  the  legal  consequences  of  the  war  in  their  opera- 
tion on  this  contract,  and  the  length  of  time  these  consequences 
continued. 

It  is,  of  course,  conceded  that  a  state  of  war,  recognised  as 
such  by  and  between  the  belligerent  parties,  suspends  all  contracts 
in  existence  between  the  citizens  of  the  respective  belligerents  at 
the  time  the  war  commences.  The  authorities  are  uniform  on  this 
subject.  The  general  rule  is  well  stated  by  Mr.  Justice  Nelson 
in  the  Prize  Oaaes^  2  Black  687.  "The  legal  consequences 
resulting  from  a  state  of  war  between  two  countries  at  this  day, 
are  well  understood,  and  will  be  found  described  in  every  approved 
work  on  the  subject  of  international  law.  The  people  of  the  two 
countries  become  immediately  the  enemies  of  each  other, — all 
intercourse,  commercial  or  otherwise,  between  them  unlawful, — 
all  contracts  existing  at  the  commencement  of  the  war  suspended, 
and  all  made  during  its  existence  utterly  void."  This  doctrine 
Aas  been  repeatedly  recognised  and  applied  to  our  late  civil  war 
by  the  courts  of  this  country,  both  state  and  national :  Hanger  v. 
AhboUy  5  Wall.  582 ;  Tucker  v.  WaUon^  15  Am.  Law  Reg.  22 ; 
Jaekson  Ins,  Co,  v.  Stewartj  Id.  782 ;  Conn.  Mut,  Life  Ins.  Co. 
V.  Eall,  16  Id.  606. 
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It  is  equally  well  settled  that,  upon  the  termination  of  the  war, 
obligations  contracted  before  its  commencement,  between  the  re- 
spective subjects,  though  the  remedy  for  their  recovery  is  sus- 
pended during  the  war,  are  revived :  Lawrence's  Wheaton,  p.  877, 
and  the  cases  above  cited.  In  Hanger  v.  AhhoUy  and  Jackson 
Ins.  Co.  V.  Stewart^  this  doctrine  was  applied  to  the  Statutes  of 
Limitation.  In  the  former  case,  Mr.  Justice  Clifford,  speaking 
for  the  court,  says :  '^  When  a  debt  has  not  been  confiscated,  the 
rule  undoubtedly  is  that  the  right  to  sue  revives  on  the  restoration 
of  peace,  and  Mr.  Chitty  says  that  with  the  return  of  peace  we 
return  to  the  creditor  the  right  and  the  remedy.  Unless  we 
return  the  remedy  with  the  right,  the  pretence  of  restoring  the 
latter  is  a  mockery,  as  the  power  to  exercise  it  with  effect  is  gone 
by  lapse  of  time  during  which  both  the  right  and  the  remedy  were 
suspended.'* 

Applying  these  doctrines  to  the  present  case,  it  follows  that  the 
war,  in  which  the  people  of  Mississippi  on  one  side,  and  those  of 
Connecticut  on  the  other,  participated,  suspended  this  contract 
with  all  its  incidents,  including  the  condition  set  up  in  bar  of  this 
action,  and  all  rights  of  action  under  it.  In  view  of  the  result  to 
which  I  have  come,  it  is  unnecessary  to  determine  the  precise  date 
of  the  beginning  of  the  war,  when  this  suspension  commenced. 
It  is  immaterial  whether  we  take  the  15th  of  April,  as  stated  in 
the  replication,  the  date  of  the  President's  proclamation  calling 
for  volunteers ;  or  the  19th  of  April,  when  by  proclamation  he 
declared  that  an  insurrection  had  broken  out  in  certain  states, 
including  Mississippi,  and  declared  his  purpose  to  blockade  their 
ports ;  or  the  16th  of  August  1861,  when  in  pursuance  of  the  Act 
of  Congress  of  July  13th  1861,  he,  by  proclamation,  formally 
declared  the  inhabitants  of  those  states  in  insurrection,  and 
announced  the  prohibition  of  all  commercial  intercourse  between 
them  and  the  inhabitants  of  the  other  parts  of  the  United  States. 
It  is  conceded  on  all  hands  that  at  least  from  August  16th  1861, 
this  contract  was  suspended,  both  by  the  inevitable  legal  effect  of 
the  state  of  war,  and  by  the  interdiction  of  intercourse  announced 
by  the  proclamation  of  that  date.  The  rules  of  public  law,  as 
well  as  the  Act  of  Congress  referred  to,  lead  to  this  result 
Therefore,  as  the  twelve  months  within  which  a  suit  could  be 
legally  brought  on  this  policy  had  not  expired  when  the  war  com- 
menced, and  thus  imposed  a  disability  on  the  assured,  it  becomes 
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essential  to  determine  whether  this  disability  has  been  removed, 
and  if  so,  when  that  removal  took  place.  It  is  conceded  in  this 
case  that  the  disability  has  been  removed,  and  the  right  to  sue 
revived.  The  plaintiff  not  only  admits,  but  must  maintain,  that 
this  took  place  before  October  31st  1866,  when  he  brought  this 
suit.  Otherwise  he  could  have  no  standing  in  court.  As  the  con- 
tract and  all  remedies  under  it  were  absolutely  suspended  by  the 
war,  no  suit  could  have  been  brought  while  that  suspension  con- 
tinued. But  the  plaintiff  goes  further,  and  alleges,  in  effect,  in 
his  replication,  that  the  war  ended,  so  far  as  the  state  of  Missis- 
sippi and  its  inhabitants  are  concerned,  on  the  2d  of  April  1866, 
the  date  of  the  President's  proclamation  to  that  effect,  and  not 
before.  On  the  other  hand,  the  defendants  insist  that  it  ended  as 
early  as  June  13th  1865,  when  the  President,  by  proclamation, 
appointed  a  provisional  governor  over  the  state  of  Mississippi,  and 
directed  the  United  States  district  judge  for  that  judicial  district 
to  proceed  to  hold  the  courts. 

Now,  it  must  be  remembered,  that  though  this  was  a  war  between 
belligerents,  attended  while  it  continued  by  those  legal  conse- 
quences which  public  law  always  attaches  to  all  legitimate  warfare, 
yet  it  was  a  civil  war  in  which  the  revolted  party  was  defeated, 
and  its  organization  as  a  c?^  facto  government  under  the  name  of 
the  Confederate  States  of  America,  politically  annihilated.  No 
treaty  of  peace  in  the  ordinary  sense  of  that  term  could  be  nego- 
tiated, as  but  one  of  the  parties  which  had  waged  the  war  was  in 
existence  as  a  treaty-making  power  at  its  close.  Therefore  no 
such  treaty  has  drawn  the  line  where  the  war  ended,  and  suspended 
contracts  revived.  We  must  therefore  look  to  the  acts  of  the 
only  surviving  party  to  ascertain  when  those  disabilities,  legally 
imposed  by  the  state  of  war,  ceased.  It  is  hardly  necessary  for 
me  to  say  that  the  principle  here  stated  lends  no  support  to  the 
doctrine  put  forth  in  some  quarters,  and  which  that  distinguished 
jurist,  Mr.  Justice  Spraoue,  characterized  as  a  "  grave  and  dan- 
gerous error,** — that  the  suppression  of  the  rebellion  conferred 
upon  the  United  States  the  rights  of  conquest, — ^the  right  to  treat 
the  states  included  in  the  rebellion  as  foreign  territory  acquired 
by  arms,  and  permanently  divest  them  and  their  inhabitants  of  all 
political  privileges :  Sprague's  Decisions,  II.,  p.  147.  That  notion 
has  nothing  to  do  with  the  point  now  under  consideration.  The 
United  States,  in  suppressing  the  rebellion,  destroyed  the  political 
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organization  known  as  the  Confederate  States,  and  not  the  indi- 
vidual states  as  political  communities.  But  though  the  states 
remained  after  the  contest  ended,  the  belligerent  power  known  as 
the  Confederate  States  which  had  represented  them  in  the  war, 
disappeared  at  its  close.  Neither  of  the  states  which  remained 
had  the  power,  or  attempted,  to  negotiate  a  treaty  of  peace  with 
the  United  States.  In  determining,  therefore,  when  the  rights, 
suspended  by  the  war,  revived,  we  must  look  to  the  action  of  the 
only  power  in  existence  which  could  effectually  deal  with  that 
subject.     This  power  was  the  government  of  the  United  States. 

It  is  a  settled  rule  with  the  courts  of  the  United  States,  in 
ascertaining  whether  or  not  war  exists,  to  look  to  the  action  of 
those  departments  of  the  government  to  which  that  subject  is  con- 
fided by  the  Constitution.  Courts  never  inquire,  when  investi- 
gating questions  of  this  character,  when  active  hostilities  ceased. 
The  termination  of  war,  and  the  establishment  of  the  relations  of 
peace,  are  political  acts,  to  be  performed  exclusively  by  the  de- 
partments of  the  government  to  which  political  powers  and  duties 
are  intrusted.  The  action  of  thesQ  departments,  when  within  the 
authority  conferred  by  the  Constitution,  is  conclusive  and  binding 
on  the  courts  as  well  as  citizens.  When  war  has  existed  between 
the  United  States  and  a  foreign  country,  its  termination  is  easily 
ascertained  by  a  reference  to  the  treaty  of  peace  which  follows 
it,  and  which  is  consummated  by  the  President  acting  by  and 
with  the  advice  and  consent  of  two-thirds  of  the  Senate.  As  no 
such  treaty  did,  or  could,  mark  the  close  of  this  civil  war,  we 
must  look  to  the  action  of  the  President,  or  Congress,  or  both, 
and  from  that  action  ascertain  when  the  war  ended,  and  when  the 
legal  consequences  which  flowed  from  it  ceased  to  act  in  any  given 
case. 

I  have  already  shown  that  by  the  rules  of  public  law  univer- 
sally recognised  among  civilized  nations,  as  well  as  by  the  deci- 
sions of  our  own  courts,  the  existence  of  this  war  suspended  all 
contracts  between  the  citizens  of  the  respective  belligerents, 
entered  into  before  it  commenced.  It  rendered,  for  the  time 
being,  all  commercial  intercourse  between  the  citizens  of  two  sec- 
tions unlawful,  and  converted  them  into  enemies.  But  in  addition 
to  this.  Congress  passed  an  act,  July  13th  1861,  authorizing  the 
President  in  certain  cases,  by  proclamation,  to  declare  the  inhab- 
itants of  a  state  in  insurrection  against  the  United  States,  where- 


SEMMES  V.  INSURANCE  CO.  679 

npon  all  commercial  intercourse  by  and  between  the  same  and  the 
citizens  thereof  and  the  citizens  of  the  rest  of  the  United  States 
should  become  unlawful.  In  pursuance  of  this  statute, the  Presi- 
dent, on  the  16th  of  August  1861,  issued  his  proclamation  declar- 
ing the  inhabitants  of  certain  states,  including  Mississippi,  in 
insurrection  against  the  United  States.  By  force  of  this  procla- 
mation, then,  and  the  statute  authorizing  it,  as  well  as  by  the 
legal  effect  of  the  war  then  existing,  all  pre-existing  contracts 
between  the  people  of  the  respective  belligerents,  including  the 
right  to  enforce  them  by  judicial  proceedings,  were  thenceforth 
suspended.  In  progress  of  time  hostilities  ceased,  and  the  exe- 
cutive department  of  the  United  States  commenced  a  series  of 
acts  recognising  a  change  in  the  relations  of  the  government 
towards  the  inhabitants  of  the  states  lately  in  rebellion.  May  22d 
1865,  the  President  issued  a  proclamation  raising  the  blockade  of 
most  of  the  closed  ports,  and  removing  ^^  all  restrictions  upon  trade 
heretofore  imposed  in  the  territory  of  the  United  States  east  of 
the  Mississippi  river,  save  those  relating  to  contraband  of  war,  to 
the  reservation  of  the  rights  of  the  United  States  to  property  pur- 
chased in  the  territory  of  an  enemy,  and  to  the  25  per  cent,  upon 
purchases  of  cotton."  The  same  proclamation  declared  that  all 
provisions  of  the  internal  revenue  law  should  be  carried  into  effect 
by  the  proper  officers. 

May  29th  1865,  the  President  proclaimed  amnesty  and  pardon 
to  all  persons  in  the  late  revolted  states,  except  certain  specified 
classes,  with  restoration  of  all  rights  of  property,  except  slaves, 
and  in  cases  where  legal  proceedings  had  been  commenced  for  the 
confiscation  of  property  of  persons  engaged  in  rebellion,  on  con- 
dition that  they  should  take  and  subscribe  a  certain  oath. 

On  the  same  day  he  issued  a  proclamation  appointing  a  pro- 
visional governor  for  North  Carolina,  and  prescribing  his  duty  and 
authority. 

June  18th  1865,  he  issued  a  similar  proclamation  relating  to 
Mississippi. 

On  the  same  day  he  issued  a  proclamation  appointing  a  provi- 
sional governor  over  Tennessee,  and  declaring,  among  other  things, 
^' that  all  restrictions  upon  internal,  domestic,  and  coastwise  inter- 
course and  trade,  and  upon  the  removal  of  the  products  of  states 
heretofore  declared  in  insurrection,  reserving  and  excepting  only 
those  relating  to  contraband  of  war,  as  hereinafter  recited,  and 
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also  those  which  relate  to  the  reservation  of  rights  of  the  United 
States  to  property  purchased  in  the  territory  of  an  enemy,  here- 
tofore imposed  on  the  territory  of  the  United  States  east  of  the 
Mississippi  river,  are  annulled,  and  I  do  hereby  direct  that  they 
be  forthwith  removed/'  The  other  provisions  of  this  proclamation 
it  is  not  necessary  to  notice  here. 

April  2d  1866,  the  President  issued  a  proclamation  formally 
declaring  the  insurrection  that  had  existed  in  certain  states, 
including  Mississippi,  at  an  end,  and  to  be  thenceforth  so  re- 
garded. 

It  should  be  remarked  that  there  was  no  executive  declaration 
that  the  insurrection  was  ended,  before  that  of  April  2d  1866,  in 
any  state  except  Tennessee-  On  the  13th  of  June  1865,  he  did, 
in  the  proclamation  already  cited,  declare  it  terminated  in  the 
last-named  state.  In  a  proclamation  of  the  same  date  relating  to 
Misssssippi,  and  in  the  one  of  May  29th  1865,  relating  to  North 
Carolina,  he  spoke  of  the  armed  forces  of  the  rebellion  as  having 
been  "  almost  entirely  overcome.'* 

We  must  now  inquire  into  the  legal  character  of  the  proclama- 
tions of  the  President  restoring  commercial  intercourse  to  and 
with  the  states  which  had  been  engaged  in  the  rebellion,  and  the 
rest  of  the  United  States.  And,  first,  as  to  his  authority  to  issud 
such  proclamations.  I  .think  there  can  be  no  doubt  on  that  point 
The  Supreme  Court  of  the  United  States  recognised  the  power 
of  the  President  to,  in  eifect,  declare  the  inhabitants  of  the  dis- 
affected  states  in  a  state  of  insurrection  as  early  as  April  19th 
1861,  when  he  set  on  foot  the  blockade  of  certain  ports,  including 
those  in  Mississippi  {The  Prize  Cases,  2  Black  670).  In  the  opin- 
ion in  these  cases,  Mr.  Justice  Gkier,  speaking  for  a  majority  of 
the  court,  says : — "  Whether  the  President,  in  fulfilling  his  duties 
as  commander-in-chief,  in  suppressing  an  insurrection,  has  met 
with  such  armed  hostile  resistance,  and  a  civil  war  of  such  alarm- 
ing proportions,  as  will  compel  him  to  accord  to  them  the  character 
of  belligerents,  is  a  question  to  be  decided  Jy  him,  and  this  court 
must  be  governed  by  the  decisions  and  acts  of  the  political  depart- 
ment of  the  government  to  which  this  power  was  intrusted.  He 
must  determine  what  degree  of  force  the  crisis  demands.  The 
proclamation  of  blockade  is  itself  ofiScial  and  conclusive  evidence 
to  the  court  that  a  state  of  war  existed  which  demanded  and 
authorized  a  recourse  to  such  a  measure,  under  the  peculiar  cir- 
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cumstances  of  the  case."  There  had  been  no  declaration  of  war. 
Congress  can  alone  declare  war,  but  the  eourt  held  in  the  same 
cases  that  that  body  could  not  declare  war  against  a  state,  or  any 
number  of  states,  by  virtue  of  any  clause  in  the  Constitution.  It 
also  held  that  the  President  had  no  power  to  declare  or  initiate  a 
war  either  against  a  foreign  nation,  or  a  domestic  state.  It,  how- 
ever, distinctly  decided  that  the  President  oould,  and  did,  recog- 
nise a  state  of  war  as  actually  existing,  and  that  the  courts  were 
bound  to  accept  such  recognition  of  the  fact  as  conclusive.  Of 
course  they  must  recognise  the  legal  consequences  which  flow  from 
the  state  of  war.  It  would  seem  to  follow  that  if  the  President 
has  the  power  to  recognise  the  state  of  war  as  an  existing  fact, 
and  this  recognition  is  binding  on  the  courts,  he  must  equally 
have  the  power  to  recognise  a  state  of  peace  as  an  existing 
fact,  and  the  courts  are  equally  bound  by  such  recognition. 
Especially  would  this  seem  to  be  the  case  in  this  civil  war,  where 
no  formal  treaty  of  peace  could  mark  the  line  where  war  ended 
and  peace  commenced,  and  where  there  was  no  declaration  of  the 
legislature  inconsistent  with  the  proclamation  of  the  Executive. 

But  whether  this  is  the  true  doctrine  or  not,  it  must  be  remem- 
bered that  the  Act  of  Congress  of  July  13th  1861,  authorized 
the  President  to  declare  certain  states  in  insurrection,  whereupon 
all  commercial  intercourse  was  to  become  unlawful.  On  the  16th 
of  August  following  he  issued  such  a  proclamation.  From  that 
time  forward  the  interdiction  of  commercial  intercourse  had  the 
double  sanction  of  public  law  and  a  special  Act  of  Congress 
operating  from  the  date  of  the  proclamation.  Now,  it  may  be 
said  with  some  force,  that  inasmuch  as  commercial  intercourse 
became  unlawful  under  this  Act  of  Congress,  ipso  factOy  on  the 
declaration  of  the  President  of  the  fact  of  insurrection,  it  must 
have  continued  unlawful  until  the  insurrection  was  by  him,  or 
Congress,  declared  ended;  and  that,  therefore,  he  could  not 
legalize  free  intercourse  between  the  citizens  of  the  two  sections, 
without  first  declaring  the  rebellion  suppressed.  But  this  would 
be  a  very  narrow  and  technical  view  to  take  of  a  great  public 
question,  relating  to  an  anomalous  condition  of  public  affairs,  and 
bearing  upon  interests  of  infinite  diversity  and  great  magnitude. 
The  Act  of  July  13th  1861,  by  its  express  terms,  was  to  be  ope- 
rative as  an  interdiction  of  intercourse,  only  through  a  proclama- 
tion of  the  President.     Congress  left  it  to  his  discretion  to  put 
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the  interdiction  in  force.  I  think,  by  fair  implication,  it  left  with 
him  the  power  to  withdraw  it.  There  were  reasons  of  the  highest 
public  import  why  this  power  should  remain  with  him.  The  war 
had  commenced  during  a  recess  of  Congress.  It  was  necessary 
for  the  President  to  act  promptly,  and  he  called  for  troops,  and 
set  on  foot  a  blockade  some  time  before  Congress  could  assemble. 
Hostilities  might  cease,  and  the  war  be  substantially  terminated, 
also,  during  a  recess  of  Congress,  when  prompt  action  by  the 
President  might  be  of  the  highest  importance  both  to  our  foreign 
and  domestic  commerce.  This  power  of  the  Executive  to  restore 
pacific  intercourse  seems  to  have  been  practically  conceded  with- 
out dissent  from  any  quarter.  Neither  Congress,  nor  the  Execu- 
tive, nor  the  people  have  acted  upon  the  assumption  that  inter- 
course between  the  people  of  the  two  sections  in  private  civil 
affairs  has  been  unlawful  since  June  18th  1866.  On  the  con- 
trary, by  the  common  consent  of  all  departments  of  the  govern- 
ment, such  intercourse  was  substantially  free  and  unrestrained 
after  that  date,  as  well  as  after  the  2d  of  April  1866.  Business 
began  to  seek  its  old  channels ;  new  contracts  were  made ;  old 
ones  litigated  and  enforced  in  the  courts  of  both  sections,  and 
money  invested  at  the  South  in  various  enterprises.  No  doubt 
would  ever  have  arisen  as  to  the  validity  of  the  President's  pro- 
clamation removing  all  restrictions  upon  ordinary  pacific  inter- 
course between  the  people,  but  for  the  subsequent  struggle 
between  Congress  and  the  executive  department  as  to  the  political 
status  of  the  Southern  States.  But  that  controversy  has  no  pro- 
per relation  to  the  question  now  under  consideration.  Congress 
has  never,  even  by  implication,  declared  commercial  and  pacific 
intercourse  of  any  kind  unlawful,  since  the  President  assumed  to 
remove  the  restriction,  June  18th  1865.  On  the  contrary,  its 
silence  on  this  subject,  when  legislating  on  the  purely  political 
questions  involved  in  what  is  called  '^  Reconstruction,"  supports 
the  inference  that  the  ordinary  civil  pursuits  of  the  people,  and 
all  the  rights  incident  to  them,  including  the  right  to  free  inter- 
course between  the  citizens  of  both  sections,  and  the  right  to 
resort  to  legal  civil  remedies,  were  considered  by  Congress  itself 
as  no  longer  under  the  ban  of  war.  I  am,  therefore,  satisfied 
that  the  authority  of  the  President  to  issue  the  proclamation  of 
June  13th  1865,  restoring  free  intercourse,  was  full  and  ample, 
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and  that  its  exercise  has  been  acquiesced  in  by  the  national 
legislature. 

We  are  next  to  consider  what  was  the  legal  effect  of  that  pro- 
clamation. Its  language  has  already  been  cited.  Beyond  all 
question,  it  embraces  all  contracts  thereafter  to  be  made,  and 
delivers  them  from  the  invalidating  effect  of  public  law,  as  well  as 
from  the  effect  of  the  statute  of  July  13th  1861,  and  the  procla- 
mation made  in  pursuance  thereof,  August  16th  following.  Such 
contracts  being  valid,  the  right  to  enforce  them  in  the  courts 
necessarily  followed.  A  citizen  of  one  section  could  sue  a  citizen 
of  the  other  on  such  a  contract  without  having  his  suit  defeated 
on  the  ground  that  it  was- invalid  either  by  public  or  statute  law ; 
or  abated  under  the  plea  of  alien  enemy.  Both  the  right  and  the 
remedy  on  such  a  contract  were  complete. 

The  question  then  arises,  in  what  condition  were  the  numerous 
contracts  existing  when  the  war  commenced,  left  by  the  procla- 
mation of  June  13th  1865  ?  Were  they  still  suspended,  and  the 
parties  without  any  right  to  enforce  them  ?  Undoubtedly  unpaid 
debts  contracted  before  the  war  could  have  been  lawfully  paid  by 
citizens  of  one  section  to  those  of  the  other,  at  any  time  after 
the  date  of  this  proclamation.  This  would  be  exercising  one  of 
the  privileges  .of  "domestic  intercourse,"  restored  in  express 
terms  by  that  proclamation.  It  would  seem  to  follow  that 
the  right  to  enforce  payment  through  ordinary  legal  remedies 
must  have  been  restored  also.  It  would  be  absurd  to  contend  that 
the  proclamation  removed  the  prohibition  to  enter  into  new  con- 
tracts, and  left  those  entered  into  before,  and  existing  at,  the 
commencement  of  the  war,  suspended.  Such  a  distinction  would 
be  unjust  as  well  as  absurd.  It  would  be  a  distinction  between 
rights  of  the  same  class,  and  could  rest  upon  no  principle  of 
natural  justice,  good  sense,  or  sound  policy.  No  such  construc- 
tion should  be  given  to  a  state  paper  like  this  proclamation.  It 
was  made  in  the  interests  of  peace,  and  its  ordinary  beneficent 
pursuits,  and  in  furtherance  of  the  rights  of  the  people  of  both 
sections  of  a  common  country.  No  possible  advantage  in  the 
way  of  convenience,  interest,  or  security  to  the  public  or  to  indi- 
viduals, consistent  with  justice,  requires  that  its  operation  and 
legal  effect  should  thus  be  contracted.  It  should,  therefore, 
receive  a  liberal  rather  than  a  narrow  and  technical  interpretation. 
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It  follows  from  these  principles,  that  the  contract  upon  which 
this  suit  is  founded,  though  suspended  during  the  war,  while 
intercourse  between  the  citizens  of  the  belligerent  sections  was 
unlawful,  revived  on  the  18th  of  June  1865,  and  from  that  date 
was  in  full  force.  From  that  time  there  has  been  no  legal  obsta- 
cle to  its  enforcement.  Whether  Mississippi  was  without  civil 
tribunals  during  any  portion  of  the  time  since  the  contract 
revived,  is  neither  averred  in  the  replication,  nor  was  it  proved 
on  the  trial.  This  court  cannot  take  judicial  knowledge  of  that 
point.  But  it  is  immaterial.  The  plaintiff  could  have  resorted 
to  the  state  tribunals  of  Connecticut,  or  to  this  court,  at  any  time 
since  his  appointment  as  administrator.  Not  having  brought  his 
suit  within  the  time  limited  by  the  policy,  exclusive  of  the  whole 
period  of  disability,  the  plea  in  bar  is  a  conclusive  answer  to  his 
right  to  recover.  Judgment  must,  therefore,  be  entered  for  the 
defendants. 


Supreme  Court  of  Pennsylvania. 

SCIIAFER  V.  THE  FARMERS'  AND  MECHANICS'  BANK  OP 

EASTON. 

B.  made  a  note  payable  to  J.  S.  endorsed  it :  afterwards  J.  endorsed  it  and  it 
was  discounted  by  a  bank  for  J.  Hdd^  that  S.  was  not  liable  either  to  the  bank 
or  to  J.  without  evidence  dehors  that  he  had  assumed  the  liability. 

The  mere  endorsement  in  such  case  did  not  authorize  the  holder  to  write  a  guar- 
anty over  it,  but  a  special  original  agreement  might  be  established  by  proof. 

The  payee,  who  was  also  an  endorser,  was  incompetent  to  testify  to  such  a  spe- 
cial agreement  of  the  irregular  endorser. 

The  cndorsemeut  is  not  a  note  in  writing,  as  required  by  the  act  of  April  26th 
1855  (Frauds). 

The  proof  of  a  collateral  liability  for  the  debt  of  the  maker  different  from  that 
which  the  endorsement  imports  cannot  be  made  by  parol. 

Taylor  y,  McCune^  1  JoHes  460,  and  Keyner  y.  Showery  I  Harris  446,  remarked 
on. 

Error  to  the  Court  of  Common  Pleas  of  Northampton  county. 

This  was  an  action  of  assumpsit  by  The  Farmers'  and  Me- 
chanics' Bank  of  Easton  as  holder,  against  Solomon  Schafer, 
as  endorser  of  the  following  note :— 
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''  $1300  Nazareth,  October  19th  1863. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of 
Jacob  and  Joseph  Schafer,  at  The  Farmers'  and  Mechanics*  Bank 
of  Easton,  Thirteen  Hundred  dollars,  withont  defalcation  for  value 
receired.  "Bbnjamin  Schafer." 

"  Endorsed — Solomon  Schafer, 
"  Jacob  Schafer,  Jr., 
"Joseph  Schafer." 

The  first  count  of  the  declaration  alleged  an  agreement  by  the 
defendant  to  be  accountable  for  the  payment  of  the  note  if  the 
plaintiffs  would  discount  it  for  the  payees.  The  second  and  third 
counts  charged  the  defendant  as  second  endorser,  alleging  that 
the  payees  were  first  endorsers.  The  declaration  had  also  the 
common  counts. 

On  the  trial  before  Jones,  P.  J.,  the  plaintiffs  proved  the  signa- 
tures of  the  drawer  and  all  the  endorsers  of  the  note,  notice  to 
all  the  endorsers,  and  the  protest ;  also  that  the  note  was  dis- 
counted by  the  plaintiffs  on  the  4th  of  November  1863,  and  the 
proceeds  paid  to  Jacob  Schafer,  Jr.,  and  Joseph  Schafer.  They 
further  offered  to  prove  that  the  defendant  after  the  maturity 
of  the  note  admitted  his  liability  on  the  note  and  asked  time. 
This  offer  was  objected  to,  admitted,  and  a  bill  of  exceptions 
sealed.  Mr.  Foreman,  cashier  of  the  bank,  testified  that  the 
defendant  wanted  time  on  this  note  as  well  as  on  some  others,  the 
bank  agreed  to  give  him  time ;  shortly  afterwards  he  came  to 
the  bank  and  said  he  had  been  advised  not  to  pay  this  note. 

The  plaintiffs  then  called  Jacob  Schafer,  Jr.,  one  of  the  payees 
and  endorsers,  and  offered  to  prove  by  him  "  the  giving  of  the 
note,  the  endorsement  by  S.  Schafer,  and  the  circumstances 
attending  it."  The  offer  was  objected  to,  admitted  and  a  bill 
of  exceptions  sealed. 

The  witness  testified  that  the  note  was  given  to  the  payees  for 
cattle  sold  by  them  to  the  drawer,  the  price  of  the  cattle  was  to 
be  paid  on  the  delivery,  or  a  note  given  payable  in  bank  with 
good  security ;  that  the  defendant  agreed  to  become  the  surety, 
and  the  note  in  suit  was  drawn ;  was  signed  by  Benjamin  Schafer, 
endorsed  by  the  defendant,  and  delivered  to  Joseph  and  Jacob 
Schafer,  Jr.,  with  the  understanding  that  the  money  was  to  be 
obtained  on  it  from  the  plaintiffs.     It  was  endorsed  by  the  payees, 
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and  discoanted  by  the  plaintiffs.     The  drawer  and  payees  of  the 
note  were  all  insolvent. 

The  defendant  smbmitted  the  following  points : — 

1.  The  blank  endorsement  ^^  Solomon  Schafer,"  on  the  note  in 
suit,  of  itself  alone,  imports  no  liability  of  Solomon  Schafer  in 
favor  either  of  the  payees  or  of  their  endorsee  the  plaintiffs. 

2.  Upon  such  endorsement,  the  holder  can  in  no  event  recover 
except  upon  satisfactory  proof  of  a  contract  of  guaranty  or  sure- 
tyship, by  such  endorser,  and  that  the  note  was  discounted  upon 
the  faith  of  such  contract* 

3.  If  the  proof  of  such  a  contract  of  guaranty  or  suretyship, 
shows  it  to  rest  in  parol,  it  is  void  under  the  statute  of  frauds  and 
no  recovery  can  be  had  upon  it. 

The  court  answered  the*  defendant's  points  in  the  negative,  and 
directed  the  jury  to  return  a  verdict  for  the  plaintiffs  for  the  whole 
amount  of  their  claim. 

The  defendant  took  a  writ  of  error,  and  assigned  for  error  the 
admission  of  the  evidence  in  the  several  bills  of  exceptions,  and 
the  charge  of  the  court 


0.  S.  Meyer  and  J?.  Ghreen^  for  plaintiff  in  error — J.  Shafer, 
Jr.,  was  incompetent :  Purviance  v.  DrydeUy  8  S.  &  R.  402 ;  Heckert 
V.  Fegely,  6  W.  &  S.  142 ;  Porter  v.  WiUon,  1  Harris  641 ; 
Geoghegan  v.  Reed^  2  Wh.  162 ;  Sinchley  v.  Watere^  9  Watts 
179 ;  Barriee  v.  BaUy  1  Mass.  78 ;  Talbot  v.  Clarky  8  Pick.  61 ; 
Herrick  v.  Whitney,  16  Johns.  240 ;  Shaver  v.  EKU,  Id.  201 ; 
Martin  v.  Jffenrickeon,  1  Ld.  Raym.  1007 ;  McKennon  v.  McRae, 
2  Porter  389 ;  Baskms  v.  WUson,  6  Cowan  471 ;  Steinmetz  v. 
Currie,  1  Dallas  269 ;  Bailey  v.  Knapp,  7  Harris  192 ;  Hatz  v. 
Sngdery  2  Casey  611 ;  Loudon  Saving  Fund  v.  Hageretown  Bank, 
12  Id.  498 ;  Purdy  v.  Dedrich,  2  Phila.  R.  278.  The  defend- 
ant's  name  on  the  note  created  no  liability :  Shenk  v.  Robeeon,  2 
Grant  372 ;  Schollenberger  v.  NeJ^j  4t  Casey  189 ;  Fegenbush  v. 
Lany,  Id,  193 ;  Barto  v.  Schmeeky  Id.  447 ;  Smith  v.  Keeeler,  8 
Wright  142.  The  testimony  of  the  witnesses  was  to  charge  the 
defendant  by  parol  for  the  debt  of  another :  Act  of  April  26th 
1866,  §  1,  Pamph.  L.  308 ;  Purd.  497,  pi.  4.  The  defendant  by 
his  endorsement  did  not  give  authority  under  the  circumstances 
in  this  case  to  make  a  contract  over  his  name,  or  if  he  did  it  has 
not  been  exercised,  and  it  is  too  late  at  the  trial:   Tillman  v. 
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Wheeler,  17  Johns.  826;  Jack  v.  Morriionj  12  Wright  113; 
Martin  r.  Duffy^  17  Leg.  Int.  148 ;  Farebrother  v.  Simnums,  5 
B.  k  A.  853. 

•  The  first  oount  rileges  that  the  defendant  was  surety.  The 
evidence  of  J.  Schafer,  Jr.,  tends  to  prove  a  guaranty  of.  the  de- 
fendant to  the  payees,  not  the  bank.  The  other  coants  charged 
the  defendant  as  second  endorser,  the  payees  being  first  endorsers. 
The  proof  does  not  smstain  the  allegation  in  any  of  the  counts :  1 
GreenL  Ev.  §  66,  and  oaaes  cited  in  the  notes :  Rowan  v.  Rowan^ 
5  Casey  181 ;  Fegely  v.  BeUaSj  5  Harris  07.  This  is  the  case  of 
an  irregular  endorsement  without  any  contract  of  guaranty :  Tay- 
lor v.  MeCune,  1  Jones  465 ;  Tillman  v.  Wheeler,  17  Johns.  326 ; 
Unangst  v,  JKifer,  2  Casey  150 ;  Fetriken  v.  Baldy,  7  W.  &  S. 
429.  There  was  no  agreement  with  the  bank  to  give  time,  which 
would  be  necessary  to  bind  the  defendant :  Miller  v.  Stem,  2  Barr 
286.  There  was  no  consideration  for  defendant's  promise  to  pay 
the  note :  Foul  v.  Stackhou^ey  2  Wright  802. 


W.  H.  Amutrtmg  and  H.  i).  MaxweUy  for  defendants 
in  error. — The  defendant  became  liable  to  a  holder'  by  his 
endorsement :  Herrick  v.  Carman,  12  Johns.  159 ;  Kyner  v. 
Shower,  1  Harris  444 ;  Edwards  on  Bills  231,  245,  259,  274 ; 
Hall  V.  Neweomb,  3  Hill  R.  238 ;  S^abury  v.  Hungerfori,  2  Id. 
80;  Cottrell  v.  Oonklin,  4  Duer  B.  45;  Barto  v.  Schmeck,  4 
Casey  447;  Lecoon  v.  Kirkman,  95  E.  C.  L.  929;  Weaver  y* 
Marwely  12  La.  517;  Story  on  Promissory  Notes,  §  134.  J. 
Shafer,  Jr.,  was  c^pmpetent:  1  Greenl.  Ev.  §  899;  Steckel  v. 
S^eckel,  4  Casey  288 ;  Taylor  v.  McOune,  1  Jones  461.  The 
promise  need  not  be  made  to  the  plaintifi*  himself :  Beers  v.  Rob- 
imon,  9  Barr  229 ;  Leech  v.  Hill,  4  Watts  448 ;  Campbell  v. 
Knapp,  8  Harris  30 ;  Schollenberger  v.  Nehf,  4  Casey  191 ; 
Fegenbush  v.  Lar^,  Id.  193 ;  Herrick  v.  Carman,  10  Johns. 
224 ;  Shmk  v.  Robeson,  2  Grant  372 ;  Levy  v.  Feters,  9  S.  &  R. 
125 ;  Sherer  v.  Uaston  Bank,  8  Casey  141.  The  Statute  of 
Frauds  does  not  interfere,  the  consideration  moved  directly  from 
the  promissee  to  the  promissor :  Faui  v.  SUickhouse,  2  Wright 
302.  The  defendant's  endorsement  alone  is  sufiicient :  Story  on 
Promissory  Notes  640 ;  Oakley  v.  Johnson,  21  Wend.  588 ; 
Smallwood  v.  Vernon,  1  Strange  478 ;  Ballengall  v.  Gloster,  3 
East  482 ;  Rttssell  v.  Langstaffe,  Doug.  514 ;  Josselyn  v.  Ames, 
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3  Mass.  R.  273 ;  White  v.  Howland,  9  Id.  315 ;  Hunt  v.  Adamn, 
5  Id.  358 ;  Palmer  v.  Chant,  4  Conn.  R.  389 ;  Beckunth  y. 
Angel,  6  Id.  315 ;  and  see  other  cases  cited  in  Dean  v.  Hall,  17 
Wend.  R.  219,  220 ;  Seymour  v.  Van  Slych,  8  Wend.  R.  421, 
422 ;  Chitty  on  Bills  218,  219 ;  Hill  v.  Lewis,  1  Salk.  132. 

The  opinion  of  the  court  was  delivered.  May  11th  1869,  by 
Sharswood,  J. — In  what  light  one  who  endorsee  a  promissory 
note  before  the  payee  is  to  be  regarded  has  long  been  a  much 
vexed  question  in  the  American  cases.  Their  name  is  legion. 
More  than  fifty  are  cited  in  a  note  to  Byles  on  Bills  144,  5th 
American  edition,  without  pretending  by  any  means  to  give  a 
catalogue  of  all.  In  some  he  is  treated  as  a  joint  and  several 
promissor  with  the  maker ;  again,  as  a  guarantor  to  the  payee, 
and  all  others  who  may  lawfully  be  possessed  of  the  note,  each 
holder  having  a  right  to  fill  in  such  undertaking  over  his  name ; 
in  others  as  a  second  endorser,  the  payee  having  the  right  at  any 
time  to  restrict  his  own  prior  endorsement  by  the  words  *'  without 
recourse ;"  and  in  others,  still  as  a  second  endorser  merely  under 
an  implied  engagement  by  the  payee  to  assume  the  position  and 
all  the  responsibilities  of  first  endorser.  In  a  large  majority  of 
them  he  is  treated  as  an  original  promissor  or  a  guarantor,  ac- 
cording as  the  evidence  may  show  the  original  contract  of  the 
parties  to  have  been.  It  will  be  sufficient  to  refer  simply  to  the 
cases  in  this  state.  In  Leech  v.  Hill,  4  Watts  448,  this  court 
declined  to  say  what  would  be  the  effect  of  such  an  endorsement, 
unaccompanied  by  evidence  dehors,  and  declared  that  there  was 
no  other  rule  by  which  it  is  to  be  construed  than  according  to  the 
understanding  of  the  parties.  In  Taylor  v.  McCune,  1  Jones 
460,  however,  it  was  decided  that  in  the  absence  of  any  such  evi- 
dence his  position  was  that  of  second  endorser.  The  opinion  of 
the  court,  as  delivered  by  Mr.  Justice  Bell,  adopts  Heriek  v.  Car- 
man, 12  Johns.  159,  as  a  sound  exposition  of  the  law ;  for  the 
reason  that  otherwise  there  would  be  no  case  where  a  note  is  inno- 
cently endorsed  by  a  second  endorser  previously  to  endorsement 
by  the  payee  in  which,  without  his  knowledge,  his  responsibility 
might  not  be  varied.  It  is  difficult,  indeed,  to  see  how  any  other 
construction  can  be  put  on  the  mere  face  of  the  paper.  In  Kyner 
V.  Shower,  1  Harris  446,  Chief  Justice  Gibson  evidently  misap- 
prehended the  decision  in  Taylor  v.  McOune,  which  had  not  then 
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been  reported,  though  he  took  part  in  it.  He  jelies  on  it  as 
establishing  not  merely  that  it  might  be  shown  by  extrinsic  evi- 
dence what  the  agreement  was,  but  that  when  there  is  no  evidence 
it  is  an  authority  to  the  payee  to  write  over  the  name  of  the  en- 
dorser any  form  of  engagement  he  may  see  proper.  Taylor  v. 
MeCunCj  on  the  contrary,  expressly  repudiated  such  a  doctrine. 
In  Schollenberger  v.  Nel^j  4  Casey  189,  and  Fegenbtish  v.  Lang, 
Id.  193,  which  were  both  of  them  actions  by  the  payee,  the  same 
principle  was  reasserted.  In  Barto  v.  Schmeekj  Id.  447,  which 
was  a  suit  by  a  third  person  as  endorsee  or  holder,  the  rule  was 
reconsidered  and  reaffirmed.  It  was  held  that  it  was  equally 
available  as  a  defence  against  a  third  person  as  the  original  party ; 
that  it  was  a  fraud  for  the  payee  to  negotiate  the  note  without 
himself  assuming  the  responsibility  of  first  endorser,  and  that 
whoever  took  the  paper  did  so  with  enough  upoi^  its  face  to  put 
him  upon  inquiry  for  the  special  agreement,  if  there  was  one. 
This  case  was  again  followed  in  Shenk  v.  Mobeson,  2  Grant  372. 

These  determinations,  however,  all  admit  that  when  there  is 
evidence  of  what  was  the  special  agreement  or  understanding  of 
the  parties,  such  an  irregular  endorser  may  be  held  liable  accord- 
ing to  its  terms.  ^'  He  means,"  says  Chief  Justice  Gibson,  in 
Kyner  v.  Shower^  '*  to  give  credit  to  the  paper  as  an  original  pro- 
missor;  but  in  what  character  or  how  far,  whether  as  a  surety 
absolutely  bound  for  the  redemption  of  it,  or  as  a  guarantor  con- 
tingently bound,  depends  on  circumstances."  The  cases  thus  far 
referred  to  were  on  transactions  before  January  Ist  1856,  when 
the  Act  of  April  26th  1855,  entitled  '^  A  Supplement  to  the  Act 
for  the  prevention  of  Frauds  and  Perjuries,  passed  21st  day  of 
March  1772"  (Pamph.  L.  308),  went  into  effect.  That  act  follow- 
ing the  4th  section  of  the  English  statute,  29  Car.  II.,  c.  3,  pro- 
vided that  no  action  shall  be  brought  ''  whereby  to  charge  the 
defendant,  upon  any  special  promise  to  answer  for  the  debt  or 
default  of  another,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  authorized."  The  question  of  the  lia- 
bility of  a  party  upon  such  an  anomalous  endorsement  since  the 
statute  arose  in  Jack  v.  Morrison^  12  Wright  113,  which  was  an 
action  by  the  payee.  He  declared  upon  a  contract  of  guaranty 
by  the  defendant,  and  that  he  had  endorsed  the  note  in  pursuance 
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of  it.  It  was  held  to  be  "within  the  provision  of  the  statute,  and 
that  the  defendant's  signature  was  not  the  requisite  note  in  writing, 
for  it  imported  only  an  endorsement  of  commercial  paper,  and 
made  him  liable  as  endorser  only  to  subsequent  and  not  to  prior 
holders. 

In  view  of  the  importance  of  the  question,  especially  since  the 
Act  of  1855,  we  ordered  it  to  be  reargued  as  an  open  one  before 
a  full  bench.  Our  unanimous  conclusion  is  to  adhere  to  these 
decisions.  In  settling,  finally,  what  shall  be  the  rule  in  this  state 
there  are,  undoubtedly,  considerations  which  weigh  on  either  side. 
That  the  endorser  did  mean  to  assume  a  responsibility,  and  that 
not  of  a  primary  but  secondary  character,  is  to  be  deduced  from 
the  very  act  of  writing  his  name  on  the  back  of  a  negotiable  note. 
Nothing  else  can  be  inferred.  He  must  be  presumed  to  be  ac- 
quainted with  tl^e  law  merchant,  at  least  so  far  as  to  know  that 
the  name  of  the  payee  would  also  be  necessary  in  order  to  trans- 
fer the  title  to  a  purchaser,  and  that  regularly  his  name  would 
stand  first  on  the  paper.  This  presumption  might  be  rebutted  by 
evidence  if  it  was  not  for  the  statute.  But  as  the  statute  impera- 
tively compels  the  court  to  shut  out  any  parol  testimony  of  a 
guaranty  or  engagement  to  be  liable  to  the  payee  for  the  payment 
of  the  note,  which  is  the  primary  debt  of  the  maker,  and  thereby 
*^  to  answer  for  the  debt  or  default  of  another;*'  the  only  conclu- 
sion which  can  be  drawn  from  the  circumstance  of  endorsement 
before  th^  payee,  is  that  the  party  intended  to  occupy  the  posi- 
tion of  second  endorser.  He  might  well  argue :  this  note  cannot 
be  discounted  without  the  name  of  the  payee  upon  it ;  and  if  it  be 
written  after  my. name  it  will  not  be  an  assignment  to  me,  but  to 
some  subsequent  holder.  No  bank  or  other  cautious  party  will 
take  it  upon  my  responsibility,  without  an  explicit  understanding 
with  me  on  the  subject.  In  Herick  v.  Carman^  12  Johns.  160, 
Spencer,  J.,  said :  "  The  feet  of  his  endorsing  first  in  point  of 
time  can  have  no  influence,  for  he  must  have  known,  and  we  are 
to  presume  that  he  acted  on  that  knowledge,  that  though  the  first 
to  endorse,  his  endorsement  would  be  nugatory  unless  preceded 
by  that  of  the  payee  of  the  note." 

It  is  said  that  the  signature  is  an  authority  to  the  holder  to 
write  any  engagement  above  it  which  is  consistent  with  the  agree- 
ment of  the  parties.  But  the  question  recurs,  what  was  that 
agreement,  and  if  oral,  is  it  such  as  can  be  supported  consistently 
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with  the  provision  of  the  statute  ?  If  there  was  express  evidence 
of  authority  to  the  payee  to  endorse  "  without  recourse,"  then, 
indeed,  the  prima  fades  arising  from  the  signature  would  be 
rebutted.  If  the  second  endorser  allowed  the  paper  to  pass  from 
his  hands  in  such  a  condition  that  these  words  might  be  written 
with  the  endorsement  of  the  payee  ebove  his  name,  then  as  to 
bond  fide  holders  for  value  without  notice,  he  would  certainly  be 
conclusively  bound  to  answer  as  second  endorser,  but  if  sued  by 
the  payee  in  the  character  of  a  subsequent  endorser,  he  undoubtedly 
could  show  that  in  fact  such  restricted  endorsement  was  not  made 
until  after  he  had  signed,  and  as  to  any  liability  to  the  payee  it 
may  well  be  questioned  whether  it  would  not  be  a  mere  evasion 
of  the  statute  that  was  intended  to  prevent  perjuries  as  we.*  as 
frauds ;  and  it  would  fail  to  accomplish  this  aim  if  the  mere  form 
in  which  the  oral  engagement  is  expressed  should  be  allowed  to 
make  a  distinction  when  the  substance  of  it.  is  still  merely  '^  a 
special  promise. to  answer  for  the  debt  or  default  of  another.** 
To  quarrel  with  the  result  in  any  case  as*  unjust  and  contrary  to 
the  honest  contract  of  the  parties,  is  to  quarrel  with  the  policy 
and  justice  of  the  law.  We  are  bound  to  execute  the  statute  in 
good  faith,  and  warned  by  the  beacons,  which  stand  all  along  the 
coasts  of  English  jurisprudence,  to  beware  of  beginning  to  evade 
or  make  nice  exceptions  to  the  enactments  of  the  legislature, 
which  have  led  the  English  courts,  both  on  the  Statute  of  Frauds 
and  Perjuries,  and  the  Statute  of  Limitations,  so  far  astray. 
Ohsta  prineipm  is  the  true  rule.  We  have  begun  in  this  spirit 
in  regard  to  the  Act  of  1855.  We  must  be  careful  not  to  be 
tempted  to  turn  aside  from  it  by  the  hardship  of  any 'particular 
case.  Hard  cases,  it  is  often  said,  make  bad  precedents.  But 
were  there  more  doubt  as  to  the  soundness  of  the  principle  settled 
in  Barto  v.  Sckmeck^  and  Jack  v.  Morrison,  than  there  is,  we 
ought  not  now  to  depart  from  them.  The  commercial  community, 
especially  that  part  which  deals  in  negotiable  paper,  will  soon 
understand  how  the  law  is  settled  on  this  subject,  and  will  govern 
themselves  accordingly.  To  overrule  these  cases  and  establish 
any  other  rule  would  lead  to  worse  consequences  by  creating  the 
feeling  that  the  point  was  still  unsettled.  ''The  traditional 
experience  of  the  courts,"  as  has  been  said  by  Lord  Eldon,  "  does 
not  furnish  a  wiser  maxim  than  that  which  is  contained  in  the 
short  precept  stare  decisis  ;**  1  Bligh  24. 
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The  only  other  question  which  we  deem  it  our  duty  to  consider, 
is  as  to  the  competency  of  the  witness  Jacob  Shafer,  Jr.,  one  of 
the  payees  of  the  note,  and  who  had  also  subsequently  endorsed 
it.  It  is  unnecessary  to  discuss  his  interest  in  the  suit,  as,  inte> 
rested  or  not,  he  was  incompetent.  It  is  now  settled  by  Baily  v. 
Knnpp,  7  Harris  192,  Katz  v.  Snyder ^  2  Casey  511,  and  Fore- 
man y.  Ahly  5  P.  F.  Smith  325,  that  the  rule  furnished  by  Poit 
V.  Avery^  5  W.  &  S.  509,  is  applicable  to  payees,  who  have  trans- 
ferred negotiable  paper  by  endorsement.  This  renders  immate- 
rial all  the  questions  which  arose  upon  the  testimony  of  the  wit- 
ness, who  ought  not  to  have  been  heard.  Besides  which,  not  one 
of  the  assignments  of  error  is  in  accordance  with  the  rules  of 
court,  and  might,  with  propriety,  be  dismissed  on  that  ground 
alone. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


^m^* 
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supbeme  court  of  alabama.* 

supreme  court  of  california.' 

court  op  appeals  of  maryland.* 

supbeme  court  of  pennsylvania.* 

Aqent. 

When  Agent  may  sue  in  his  (hen  Name — Responsihiliiy  of  Tdeyraph 
Companies  for  Failure  to  transmit  Despatches, — Where  an  ageot  b 
interested,  as  for  commissioDS,  or  by  reason  of  special  property  in  the 
subject-matter,  and  the  contract  in  reference  thereto  is  made  in  his  name, 
it  is  perfectly  competent  for  him  to  sue  and  maintain  an  action  in  his 
own  name  as  if  he  were  the  principal :  United  States  Telegraph  Co.  r. 
Gildersleve,  29  Md. 

This  is  so  in  the  case  of  a  factor,  or  a  broker,  or  a  warehouseman,  or 
carrier,  an  auctioneer,  a  policy  broker,  whose  name  is  on  the  policy,  or 
the  captain  of  a  ship  for  freight :  Id, 

So  where  a  contract  is  in  terms  made  with  an  agent  personally,  he 
may  sue  thereon ;  and  if  an  agent  in  his  own  name  carry  on  a  busioess 
for  bis  principal,  and  appear  to  be  the  proprietor,  and  sell  goods  in  the 

1  From  the  Judges.  The  cases,  which  were  decided  at  the  Janaary  Terra  1S69, 
will  be  reported  in  42  or  43  Ala.  Rep. 

'  From  J.  E.  Hale,  State  Reporter ;  to  appear  in  36  Cal.  Rep. 

*  From  J.  S.  Stockett,  State  Reporter ;  to  appear  in  29  Md.  Rep. 

*  From  P.  Frazer  Smith,  State  Reporter ;  to  appear  in  59  Pa.  Rep. 
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trade  as  such  apparent  owner,  he  can  sustain  an  action  in  his  own  name 
for  the  price :  Id, 

Where-  a  broker  sent  bj  telegraph,  in  his  own  name,  an  order  for  the 
purchase  of  gold,  on  behalf  of  his  principal,  and  the  telegraph  company 
failed  to  transmit  the  order.     Held : — 

1.  That  the  broker  may  sue  the  telegraph  company  in  his  own  name, 
on  the  contract  to  transmit  the  order,  and  recover  the  full  amount  of 
damages  resulting  from  a  breach  of  the  contract.  But  that  he  of  course 
sues  and  recovers  as  trustee  for  his  principal : 

2.  That  the  company  had  a  clear  right  to  protect  itself  against  extra- 
ordinary risk  and  liability,  by  such  rules  and  regulations  as  might  be 
required  for  the  purpose : 

3.  That  as  the  message  was  not  required  to  be  repeated,  and  there  was 
no  special  agreement  for  the  insurance  of  its  transmission,  the  company, 
though  bound  to  use  due  diligence,  was  not  bound  to  use  extraordinary 
care  and  precaution : 

4.  That,  having  refused  to  pay  the  extra  charge  for  repetition  or 
insurance,  the  broker  had  no  right  to  rely  upon  the  declaration  of  the 
company's  agent,  that  the  message  had  gone  through,  in  order  to  fix 
liability  on  the  company :  Id. 

In  a  suit  by  a  broker  against  a  telegraph  company  to  recover  the  dam- 
ages resulting  from  the  failure  to  transmit  a  despatch  containing  the  fol- 
lowing order  "  stll  fifty  (50)  goldy*  it  was  proved  that  the  despatch 
would  be  understood  among  brokers  to  mean  fifty  thousand  dollars  of 
gold,  but  it  was  not  shown  that  the  company's  agents  so  understood  it. 
Hdd^  that  the  nature  of  this  despatch  should  have  been  communicated 
to  the  company's  agent  at  the  time  it  was  offered  to  be  sent,  in  order 
that  the  company  might  have  observed  the  precautions  necessary  to  guard 
itself  against  the  risk;  and  it  was  error  to  instruct  the  jury  that  the 
plaintiff  was  entitled  to  recover  to  the  full  extent  of  his  loss  by  the 
decline  in  gold :  Id- 

Bills  and  Notes. 

Notice  of  Dishonor  sent  through  Post- Office. — The  free  delivegr  of  let- 
ters being  established  and  regulated  by  law,  it  seems  proper  the  rule  in 
this  state  should  be  that  where,  as  in  cities,  &c.,  there  is  a  letter-carrier, 
who  carries  letters  daily  from  the  post-office  and  delivers  them  daily  at 
the  house  and  places  of  business  of  those  who  are  accustomed  to  receive 
letters  by  him,  if  a  notice  of  dishonor  is  left  at  the  post-office  in  time  to 
go  by  such  carrier  on  the  same  day  to  the  party,  it  will  be  deemed  suffi- 
cient :  Shoemaker  v.  Mechanics'  Banky  59  Pa. 

Confederate  States.     See  Limitations. 

The  so-called  Confederate  Government,  and  the  rebel  government  in 
the  state  of  Alabama,  were  neither  of  them  in  the  proper  legal  sense  de 
facto  governments  during  the  late  rebellion:  Chisliolm  v.  Coleman, 
S.  C.  Ala. 

The  government  in  Alabama  during  that  period  did  not,  and  did  not 
claim  to,  exercise  the  powers  of  the  loyal,  rightful  government  of  said 
state,  under  the  Constitution  of  the  United  States,  nor  was  it,  nor  did 
it  claim  to  be,  the  government  of  said  state  that  was  admitted  into  the 
Union,  under  the  laws  and  Constitution  of  the  United  St^ites,  in  the 
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year  1819 — did  not  claim  or  pretend  to  be  that  government — that 
government  it  destroyed.  It  claimed  to  be  and  was,  a  new,  separate,  and 
distinct  government — a  government  forming,  and  being  a  constituent 
part  and  member  of  tbe  said  Confederate  Government,  in  open  and  fla- 
grant hostility  to,  and  war  against,  the  United  States;  and  the  said 
rightful  government  of  said  state :  Id. 

A  government  de  facto,  whose  acts  bind  the  rightful  government,  is  a 
government  that  gets  the  possession  and  control  of  the  rightful  govern- 
ment, and  maintains  itself  there  by  force  and  arms  against  the  will  of 
the  rightful  government,  and  claims  to  exercise  the  potoers  thereof:  Id. 

A  judge  of  the  Circuit  Court  of  the  state  of  Alabama,  elected  before 
the  act  of  secession,  who  after  that  act  enters  the  military  service,  and 
takes  an  office  in  the  armies  of  the  Confederate  States,  and  receives  the 
pay  thereof,  thereby  forfeits  and  vacates  his  office  of  judge  under  .the 
8tat«  of  Alabama;  and  there  was  no  necessity  there  should  be  any 
judicial  proceeding  to  try  and  determine  the  fact  of  forfeiture  and 
vacancy :  Id. 

The  present  legitimate  loyal  government  of  Alabama*  is  not  bound  nor 
under  any  obligations,  either  moral  or  legal,  to  pay  the  salary  of  such 
judge  while  he  was  serving  the  illegal,  rebel  government  in  said 
state:  Id. 

Constitutional  Law. 

Right  of  Suffrage. — A  right  conferred  by  the  constitution  is  beyond 
the  reach  of  legislative  interference  :  3Ic  Coffcrty  v.  Gvyer  et  aL,  5y  Pa. 

The  legislature  cannot  confer  the  right  to  vote  upon  any  classes  but 
those  to  whom  it  is  given  by  the  constitution  ^  the  description  of  those 
entitled  excludes  all  others :  Id. 

The  3d  article  of  the  constitution  is  not  merely  a  general  provision 
defining  the  indispensable  rights  of  an  elector,  leaving  the  legislature 
to  determine  who  may  be  excluded.  It  is  a  description  of  who  shall  not 
be  excluded :  Id. 

The  Act  of  June  11th  1866  (for  disfranchising  deserters)  is  uncon- 
stitutional :  Id. 

CONTKACT. 

Consideration. — In  a  suit  against  the  owner  of  houses  by  a  lumber 
merchant  for  lumber  furnished  to  the  contractor,  evidence  that  at  a  set- 
tlement between  the  contractor  and  owner,  the  contractor  admitted  the 
owner's  book  to  be  correct,  Held  to  be  inadmissible :  Landis  v.  Royer. 
59  Pa. 

Materials  furnished  on  the  credit  of  a  building,  are  a  sufficient  consi- 
deration for  the  owner's  subsequent  promise  to  pay :  Id. 

A  benefit  derived  from  unsolicited  services  creates  a  moral  obligation, 
which  is  a  sufficient  consideration  for  an  express  assumption,  but  will 
not  raise  an  implied  assumption  :  Id. 

Materials  for  a  building  were  furnished  to  a  contractor  on  the  credit 
of  the  building,  and  charged  to  him  :  there  was  evidence  that  the  owner 
promised  to  pay  for  them.  Held^  that  if  the  promise  was  a  direct  and 
•  absolute  engagement  to  pay  on  a  consideration  moving  to  himself,  and 
at  the  time  the  claim  was  a  lien,  it  was  the  debt  of  €he  defendant's  own 
building,  whose  payment  could  be  enforced  against  it,  and  although  not 
personally  his  debt,  his  promise  was  in  relief  of  his  property — not  the 
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debt  of  another  and  not  within  the  Act  of  April  26th  1855  (Frauds) : 
Id. 

Damages.     See  Agent. 

Fraudulent  Sale, — A.,  being  part  owner  of  a  vessel  and  authorized  to 
appoint  her  master,  agreed  with  B.,  who  applied  for  the  appointment,  to 
appoint  him,  in  consideration  that  he  would  take  an  eighth  interest  in 
the  vessel  at  her  cost  price.  A.  fraudulently  represented  the  cost  price 
of  the  vessel  to  have  been  $34,000,  and  received  from  B.  the  one-eighth 
part  of  that  sum.  B.  subsequently  learned  that  the  cost  price  of  the 
vessel  was  very  much  less  than  that  which  A.  represented  it  to  have 
been.     Held: — 

1st.  That  B.  was  entitled  to  recover  from  A.  for  the  over-payment, 
even  if  the  actual  value  of  the  share  purchased  equalled  or  exceeded 
what  it  would  have  been,  had  the  representation  been  true  : 

2d.  And  that  the  measure  of  damages  was  either  the  difference  between 
one-eighth  of  the  actulil  and  one-eighth  of  the  represented  cost  of  the 
vessel,  or  one-^ghth  of  the  difference  between  the  actual  and  repre- 
sented cost  of  the  entire  vessel :  Pendergast  v.  Reed^  29  Md. 

Debtor  and  Creditor. 

Discharge  of  Insolvent. — An  express  promise  by  a  debtor,  after  his 
discharge  under  the  insolvent  laws,  to  pay  a  prior  debt,  waives  the  dis- 
charge :  Knight  v.  House,  29  Md. 

Voluntart/  Payment, — ^Where  a  person  with  full  knowledge  of  the 
facts,  voluntarily  pays  a  demand  unjustly  made  upon  him,  though 
attempted  or  threatened  to  be  enforced  by  proceedings,  it  will  not  be 
considered  as  paid  by  compulsion,  and  the  party  thus  paying  is  not  enti- 
tled to  recover  back  the  money  paid,  though  he  may  have  protested 
against  the  unfounded  claim  at  the  time  of  payment  made :  Lester  v. 
The  Mayor,  29  Md. 

Wh^re  money  has  been  paid  under  a  mistake  of  the  facts,  or  under 
circumstances  of  fraud  or  extortion,  or  as  a  necessary  means  to  obtain 
the  possession  of  goods  wrongfully  withheld  from  the  party  paying  the 
money,  an  action  may  be  maintained  for  the  money  wrongfully  exacted : 
Jd. 

But  such  action  is  not  maintainable  in  the  naked  case  of  a  party  mak- 
ing payment  of  a  demand  rather  than  resort  to  litigation,  and  under  the 
supposition  that  the  claim  which  subsequently  turned  out  to  be  unau- 
thorized by  law,  was  enforceable  against  him,  or  his  property  :  Id. 

Security /or  future  Advances. — A  judgment  as  well  as  a  mortgage, 
may  be  taken  to  secure  future  advances  and  liabilities,  when  such  is  a 
constituent  part  of  the  original  agreement  under  which  it  was  entered  ; 
and  any  future  advances  not  exceeding  the  amount  of  the  judgment 
made  thereunder,  will  be  covered  thereby :  Neidig,  Administratrix  of 
Ntidig,  V.  Whiteford,  29  Md. 

A  debtor  has  the  right,  if  he  so  elect,  to  make  the  application  of  pay- 
ments in  the  first  instance,  and  if  he  omit  so  to  do,  the  creditor  may* 
make  the  appropifation ;  out  if  neither  make  any  appropriation,  the  law 
appropriates  the  payment  to  the  earliest,  and  generally  the  most  onerous 
debt:  Id. 
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Od  the  24th  of  July  1856,  W.  confessed  a  judgment  in  favor  of  A., 
as  collateral  security  for  such  balance  as  was  due  on  account  to  the  lat- 
ter at  the  date  of  the  judgment.  There  was  a  running  account  between 
the  parties,  commencing  before  the  date  of  the  judgment,  kept  alone  by 
the  creditor,  and  which  continued  until  May  1857.  Subsequently  to 
the  date  of  the  judgment,  large  and  numerous  credits  were  entered  in  the 
account,  greatly  exceeding  in  amount  the  balance  due  on  the  account 
at  the  time  the  judgment  was  rendered.  Hdd^  that  the  judgment  was 
discharged  by  the  subsequent  payments  on  account :  Id. 

£j£CTM£NT. 

Writ  of  Possession — Execution  of.^^Primd  facie  all  who  come  into 
possession  of  the  land,  pending  the  action  to  recover  possession,  must 
go  out  under  the  writ  of  possession,  if  the  plaintiff  recovers,  for  the 
presumption  is  that  they  came  in  under  the  defendant :  Wetherhre  v. 
Dunn,  36  Cal. 

If  the  defendant,  pending  an  action  against  him  to  recover  possession 
of  land,  colludes  with  another  person  to  obtain  judgment  against  him 
for  possession,  and  to  be  placed  in  possession  by  a  writ  of  restitution, 
such  other  person  must  go  out  under  a  writ  of  possession  against  the 
defendant.  He  will  not  be  protected  by  his  judgment,  if  it  was  coliu- 
sively  obtained :  Id» 

Equity. 

Relief  from  Contract  o»  Ground  of  Mistake. — Where  parties  have 
presupposed  facts  or  rights  to  exist  as  the  basis  of  their  contracts,  which 
did  not,  such  contracts  made  in  mutual  tuistake  will  be  relieved  against : 
Watts  V.  CumminSy  59  Pa. 

The  principle  in  such  cases  is,  that  the  party  has  been  misled  to  his 
hurt,  in  trusting  to  the  truth  of  the  other  in  a  material  matter,  where  he 
has  had  no  opportunity  of  satisfying  himself  of  its  reality,  or  has  been 
prevented  from  taking  the  steps  necessary  to  verify  the  assertion :  Jd, 

When  a  party  asks  a  chancellor  to  restrain  the  inequitable  use  of  a 
legal  title,  he  must  show  such  facts  as  entitle  him  to  rescind  on  the 
ground  of  either  mistake  or  fraud :  Id. 

The  defendant  who  had  given  a  note  for  a  share  in  a  tract  of  oil  land 
defended,  on  the  ground  of  misrepresentation.  The  judge  below,  after 
referring  to  the  evidence,  and  the  excitement  in  relation  to  such  land, 
charged :  ^^  If  Watts,  the  defendant,  was  seized  with  this  oil  fever,  like 
multitudes  of  others,  and  was  induced  to  subscribe  by  representations 
that  Campbell,  the  agent  of  the  owners  of  the  land,  believed  to  be  true, 
a  persuasion  that  was  shared  by  the  best  informed  men  who  visited  and 
examined  the  territory,  he  cannot  allege  that  he  was  deceived  and 
defrauded  by  such  representations.  But  if  you  can  find  evidence  that 
Campbell  made  these  representations  knowing  them  to  be  false,  and  that 
he  made  them  by  the  direction  and  authority  of  the  owners,  and  for  the 
purpose  of  obtaining  Watts's  note,  and  that  Watts  signed  the  paper  and 
gave  the  note  in  consequence  of  these  false  representations,  you  will  be 
warranted  in  rendering  a  verdict  for  the  defendant."  Held,  not  to  be 
error :  Id.  0 

Miles  V.  Stevens,  3  Barr  21,  explained :  Id. 

Practice. — If  a  defendant  in  a  chancery  suit  is  sought  to  be  made  a 
party,  in  his  own  right  as  heir  at  law,  and  as  executor  or  administrator, 
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the  bill  should  state  the  fact,  and  pray  process  against  him  in  both  cba- 
ractere,  otherwise  he  will  be  held  to  be  a  party  only  in  the  character  in 
which  process  is  prayed  against  him:   Carter  v.  Ingraham^  S.  C.  Ala. 

In  such  a  case,  if  process  is  prayed  against  the  defendant  in  one  cha- 
racter only,  the  register  has  no  authority  to  issue  process  against  him  in 
both ;  the  process  should  follow  the  prayer  in  the  bill  of  complaint :  Id, 

Specific  Performance — Demand  for  Deed,  how  far  Material. — In  an 
action  for  the  specific  performance  of  a  trust  by  the  execution  of  a  deed,  i 
a  demand  therefor  before  suit  is  only  material  as  affecting  costs.   With- 
out such  demand  the  action  may  be  maintained,  but  the  plaintiff  will  not 
be  entitled  to  costs :  Jones  v.  Citj/  of  Petahima,  36  Cal. 

Estoppel. 

Former  Jtuigment. — ^The  judgment  of  a  court  of  competent  jurisdic- 
tion upon  a  material  matter,  put  directly  in  issue  by  the  pleadings,  is 
res  adjudicata  as  to  that  issue,  and  the  parties  are  estopped  by  the  judg- 
ment from  litigating  it  again  :  Jackson  y.  Lodge,  36  Cal. 

If  the  defence  made  by  sureties  to  a  promissory  note  is,  that  a  deed 
to  a  tract  of  land  has  been  given  to  the  plaintiff  by  the  principal  to  the 
note,  in  satisfaction  thereof,  and  the  case  is  tried  on  this  issue,  and  judg- 
ment rendered  for  the  defendants,  this  is  res  adjudicata  as  to  that  issue ; 
and  the  same  matter  cannot  be  again  litigated  between  the  parties  in  an 
action  to  recover  possession  of  the  land :  Id. 

Evidence. 

Experts. — In  an  action  against  the  executors  of  her  father  on  a  note 
given  to  a  daughter,  the  pica  being  non  est  factum,  the  will  of  the  father 
dated  before  the  note,  stating  as  a  reason  for  excluding  her  from  any 
part  of  his  estate,  that  she  had  received  her  share  in  a  farm  sold  to  her 
husband  much  below  its  value,  was  irrelevant,  and  inadmissible :  Rouch 
V.  Zehring,  59  Pa. 

If  the  fact  were  material,  it  could  not  be  proved  by  the  declaration 
of  the  obligor :  Id. 

The  plaintiff  afterwards  gave  evidence  to  rebut  the  declaration  in  the 
will.     JSeld,  that  this  did  not  cure  the  error  in  admitting  the  will :  Id. 

The  opinion  of  an  expert  must  be  predicated  on  facts  proved  or  ad- 
mitted, or  such  as  appear  in  evidence  hypothetically  stated.  One  not 
an  expert  must  give  facts  and  circumstances  within  his  own  knowledge 
as  the  ground  of  his  opinion  :  Id. 

Declarations  of  the  obligor,  shortly  after  the  execution  of  the  note, 
that  he  had  not  signed  it  were  admissible,  not  as  evidence  that  he  had 
not  signed,  but  to  show  want  of  memory  and  understanding  about  wh&t 
he  had  done :  Id. 

Receipts. — There  is  a  distinction  as  to  oral  testimony,  between  solemn 
contracts  inter  partes  in  writing  executed  and  delivered,  and  receipts^ 
the  acknowledgment  of  one  party  only :  Batdorf  v.  -Albert,  59  Pa. 

Receipts,  when  mere  acknowledgments  of  delivery  or  payment,  are 
hxxi  primd  facie  evidence  of  the  facts,  and  not  conclusive :  the  facts  may 
be  contradicted  by  oral  testimony :  Id. 
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Executor  and  Administrator. 

Promise  to  Pay  Legacy, — There  is  no  consideration  for  the  promise  of 
an  executor  to  pay  a  legacy  heyond  the  assets  in  his  hands.  The  consi- 
deration and  promise  must  be  co-extensive :   Okewn^s  Appeal,  59  Pa, 

An  executor  cannot  be  made  liable  de  bonis  proprtis  on  an  oral  pro- 
mise, on  the  mere  consideration  of  assets :  such  promise  would  be  within 
the  Act  of  April  26th  1855  (Frauds) :  Id. 

Liahih'fy  of. — An  administrator  who  fails  to  make  and  return  an 
inventory  of  the  estate  he  represents,  as  required  by  law,  is  subject  to 
removal  for  such  failure :   Ogleshy  v.  Iloward,  S.  C.  Ala. 

An  administrator  who  fails  to  collect  the  debts  of  the  estate  he  repre- 
sents when  they  become  due,  or  collects  the  same  in  illegal  and  worthless 
funds,  is  guilty  of  a  devastavit ^  and  he  is  subject  to  removal  for  the  same, 
unless  a  sufficient  excuse  is  shown  for  such  failure :  Id. 

Federal  and  State  Courts. 

Transfer  of  Cause  from  a  State  Court  to  a  Federal  Court. — ^This 
Court  has  no  jurisdiction  to  grant  a  writ  of  mandate  to  compel  the  judge 
of  a  District  Court  to  proceed  with  the  trial  of  an  action  commenced 
therein,  in  which  an  order  has  been  made  by  said  District  Court  direct- 
ing the  cause  to  be  transferred  to  the  Circuit  Court  of  the  United  States 
for  trial,  for  the  alleged  reason  that  the  parties  thereto  are  citizens  of 
different  states :  Francisco  v.  Manhattan  Ins.  Co.y  36  Cal. 

In  such  case  the  subject-matter  of  said  order  of  the  District  Court  ia 
within  its  jurisdiction,  and  is  not  void,  even  if  erroneous.  It  cannot  be 
reviewed  by  this  xjourt  on  application  for  mandamus.  Moreover,  the 
party  aggrieved  thereby  has  a  plain,  speedy,  and  adequate  remedy  by 
the  due  course  of  law :  Id. 

Forwarders. 

Liahih'fy  for  Want  of  Ordinary  Care  and  Diligence. — H.  delivered 
to  the  Central  Ohio  Railroad  Company,  at  Newark,  Ohio,  two  hundred 
and  fifty  barrels  of  coal  oil  to  be  transported  to  Bell  Air  in  the  same  state, 
by  the  said  company ;  thence  by  way  of  the  Baltimore  and  Ohio  Railroad 
to  Baltimore,  and  thence  by  steamer  to  New  York,  there  to  be  delivered 
to  S.,  or  his  assigns.  The  oil  was  delivered  to  the  Baltimore  and  Ohio 
Railroad  Company  at  Bell  Air,  and  reached  Baltimore,  where  upon  beiog 
taken  from  the  cars  of  the  company,  it  was  placed  in  an  open  lot  near 
their  warehouse  on  Locust  Point,  and  thence  forwarded  to  New  York, 
where  upon  its  arrival,  it  was  ascertained  there  was  a  deficiency  in  quan- 
tity of  sixty -seven  barrels.     Held: — 

1 .  That  the  responsibility  of  the  proper  custody  and  storage  of  the  oil 
aflcr  it  was  unladen  from  the  cars  in  Baltimore,  attached  to  the  Balti- 
more and  Ohio  Railroad  Company,  as  warehousemen  and  forwarders, 
and  they  were  bound  to  use  ordinary  care  and  diligence  in  its  pro- 
tection : 

2.  That  S.  was  entitled  to  recover  from  the  Baltimore  and  Ohio' Rail- 
road Company  for  such  loss  of  the  oil  by  leakage,  while  in  their  custody 
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after  it  was  uDladen  from  their  cars,  as  was  occasioned  by  their  neglect 
or  want  of  ordinary  care  as  warehoasemen  and  forwarders,  as  could  be 
established  to  the  satisfaction  of  the  jury,  by  competent  and  admissible 
evidence  :  B.  and  0.  R.  R,  Co.W.  Schumacher ,  29  Md. 

Frauds,  Statute  of.    See  Contract — Executor. 

Judgment.     See  Debtor  and  Creditor — Estoppel, 

Limitations,  Statute  of. 

New  Promise  made  on  Sunday — Act  of  Congress  relating  to  the  Con^ 
fiscation  of  Property  of  Persons  engaged  in  the  Confederate  Service. — 
On  the  28d  of  5larch  1861,  A.,  a  resident  of  Maryland,  made  his  pro- 
missory note  in  favor  of  B.,  payable  ninety  days  after  date.  B.  passed 
the  note  away  and  entered  the  Confederate  army,  and  did  not  return  to 
Maryland  till  the  war  was  over.  Before  maturity  the  note  came  into 
the  possession  of  a  bank  in  Baltimore,  and  at  maturity  was  protested  for 
non-payment,  and  remained  in  the  possession  and  ownership  of  the  bank 
until  the  war  was  ended.  After  the  war  B.  again  became  the  owner  of 
the  note  for  a  valuable  consideration,  and  brought  suit  on  it  against 
A.,  who  pleaded  the  Statute  of  Limitations,  to  which  B.  replied  a  new 
promise,  which  at  the  trial  was  shown  to  have  been  made  on  Sunday. 
Held  :— 

1st.  That  the  Code  of  Public  General  Laws,  Art.  30,  sec.  178,  does 
not  prevent  the  acknowledgment  or  new  promise  made  on  Sunday,  from 
being  used  in  evidence,  for  the  purpose  of  removing  the  bar  of  the 
Statute  of  Limitations : 

2d.  That  there  was  nothing  in  the  Act  of  Congreae  of  1862,  ch.  195, 
that  could  by  any  latitude  of  construction  be  held  as  intending  to  pre- 
vent a  party  situated  as  the  plaintiff  was,  from  purchasing  notes  or 
acquiring  property  after  the  close  of  the'  war,  or  as  making  such  pro- 
perty liable  to  seizure  and  confiscation  : 

3d.  Nor  was  it  necessary  that  the  plaintiff  should  have  obtained  a  par- 
don or  have  complied  with  the  provisions  of  the  amnesty  proclamation  of 
the  29th  of  May  1865,  before  he  could  sue  upon  the  note  so  acquired : 

4th.  That  the  plaintiff  was  entitled  to  recover  interest  upon  the  note 
pending  the  war :   TTiomas  v.  Hunter,  29  Md. 

Lis  Pendens. 

Abatement  of  Action. — In  an  action  to  recover  land,  an  answer  of 
another  action  pending  for  the  same  cause  must  show  that  the  same  title, 
the  same  injury,  and  the  same  subject-matter  are  in  controversy  in  both 
actions  :  Larco  v.  Clements,  36  Cal. 

Meohanics'  Lien.     See  Contract.  g 

Repairs  and  Alterations. — Repairs  and  alterations  of  a  building, 
which  do  not  fairly  change  its  exterior  into  a  new  structure,  cannot  con- 
fer a  lien  :  Miller  v.  Ilershey,  59  Pa. 

It  is  the  extent  and  character  of  the  alterations,  and  not  the  change 
of  purpose,  which  makes  the  difference  between  an  old  or  new  building : 
Id. 
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Newness  of  structure  in  the  main  mass  of  the  building — that  entire 
change  of  external  appearance  which  denotes  a  different  building  from 
that  which  gave  place  to  it,  thougli  some  parts  of  the  old  may  ha^e 
been  retained — is  that  which  constitutes  a  new  building,  as  distinguished 
from  one  altered:  Id, 

The  building  should  present  that  external  change  indicating  new- 
ness of  structure,  which  would  put  purchasers  and  lien-creditors  upon 
inquiry :  Id, 

Nuisance. 

Public  and  Private  Nuisance. — A  public  nuisance  may  also  be  a  pri- 
vate nuisance,  and  if  so,  the  person  thereby  injured  may  have  his  action: 
County  of  Yolo  v.  City  of  Sacramento^  36  Cal. 

The  diversion  of  the  waters  of  a  navigable  stream  may  be  both  a  pub- 
lic and  a  private  nuisance :  Id, 

In  so  far  as  a  wingdam  in  a  navigable  river  obstructs  the  navigation, 
it  is  a  public  nuisance ;  but  ^f  it  obstructs  the  reclamation  of  swamp 
lands,  it  is  a  private  nuisance :  Id, 

The  abatement  of  a  nuisance,  and  the  recovery  of  damages  therefor, 
are  not  distinct  causes  of  action,  which  cannot  be  united  in  the  same 
complaint,  but  merely  different  kinds  of  relief  to  which  the  plaintiff 
may  be  entitled  where  a  nuisance  is  the  cause  of  action :  Id, 

Partition. 

Parties, — In  partition,  all  the  tenants  in  common  should  be  made 
parties.  One  tenant  in  common  who  owns  an  undivided  interest  con- 
sisting of  a  certain  quantity,  cannot  have  partition  by  making  the  origi- 
nal holder  of  the  whole  tract  sole  defendant,  when  he  has  sold  divers 

lous  persons,  but  retains  more  than  the  quantity  to 
which  the  plaintiff  in  the  partition  suit  is  entitled.  All  the  grantees 
of  the  original  owner  should  be  joined  as  parties :  Sutter  v.  San  Fran- 
ciscOy  36  Cal. 

Partnership. 

Fraudulent  Transfers  of  Partnership  Property. — While  the  mem- 
bers of  a  solvent  partnership  by  their  own  acts  may  convert  the  joint 
property  of  the  partnership  into  the  separate  property  of  individuals,  or 
into  the  joint  property  of  two  or  more  partners,  when  done  in  good 
faith,  such  conversions  or  transfers,  when  .fraudulent  and  calculated  to 
hinder  and  delay  the  partnership  creditors,  are  void  as  against  such 
creditors  and  will  not  be  allowed  to  operate  to  their  prejudice  :  Flack  v. 
Charon,  29  Md. 

While  it  is  true  that  the  joint  creditors,  as  such,  have  no  immediate 
or  direct  lien  upon  the  partnership  property,  yet  they  have  a  derivative 
or  secondary  lien  that  can  be  worked  out  and  made  effectual  through  the 
lien  of  ihe  partners ;  and  which  qua»i  or  secondary  lien  of  the  creditors, 
constitftes  an  equity,  that  courts  will  recognise  and  protect,  against  the 
meditated  fraud  of  the  partners  themselves :  Id. 

And  hence  while  the  joint  creditors  have  no  right  to  impeach  or  call 
into  question  the  bond  fide  sales  or  transfers  of  the  partnership  property, 
it  has  been  uniformly  held  that  it  was  necessary  to  the  validity  of  such 
sales  or  transfers,  as  against  the  creditors,  that  they  should  be  fair  and 
bond  fide;  and  where  they  have  been  found  otherwise,  they  have  been 
declared  inoperative  as  against  creditors :  Id, 
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Fraudulent  Debt — Liability  of  Partners  for. — The  fraudulent  intent 
of  a  party  to  procure  goods  without  payment  is  consummated  when  the 
possession  of  the  goods  is  obtained*  without  payment  on  delivery,  or  on 
call,  according  to  the  terms  of  sale.  The  debt,  under  such  circumstances, 
is  fraudulently  contracted :  Stewart  v.  Xery,  36  Cal. 

In  case  of  a  debt  fraudulently  contracted  by  a  partnership  firm  by  one 
member  alone,  the  others  being  ignorant  of  the  fraud,  while  all  the 
members  will  be  bound  in  an  action  brought  on  the  contract  or  to  reco- 
ver the  property  so  fraudulently  obtained,  yet  the  liability  to  an  action 
for  the  fraud  which  is  essentially  different  and  involves  moral  turpitude, 
is  limited  to  the  partner  committing  the  same,  unless  the  others  assented 
to  the  fraud,  or  ratified  it  by  adopting  the  act  of  the  fraudulent  partner, 
or  retaining  its  fruits  with  knowledge  of  the  fraud  :  Id. 

Payment.     See  Debtor  and  Creditor, 

Public  Officer. 

Liability  of, — Although  public  officers  should  be  made  to  answer  in 
damages  to  all  persons  who  may  have  been  injured  through  their  malfea- 
sance, omission,  or  neglect,  yet  if  the  damages  would  have  been  sus- 
tained notwithstanding  the  malconduct  of  the  officer,  or  if  the  injured 
party  has  by  his  fault  or  neglect  contributed  to  the  result,  the  officer 
cannot  be  held  responsible :  Lick  v.  Madden  et  oL ,  36  Cal. 

Sale. 

Conditional  Sale  of  Personal  Property — Title. — Where  on  sale  of 
personal  property  the  right  to  receive  payment  before  delivery  is 
waived  by  the  seller,  and  immediate  possession  is  given  to  the  purchaser, 
and  yet  by  express  agreement  the  title  is  to  remain  in  the  seller  until 
the  payment  of  the  price  upon  a  fixed  day,  such  payment  is  strictly  a 
condition  precedent,  and  until  performance  the  right  of  property  is  not 
vested  in  the  purchaser :  Putnam  v.  Lamphier^  36  Cal. 

It  is  a  general  rule,  applicable  alike  to  conditional  and  absolute  sales, 
that  a  second  vendee  is  not  entitled  to  stand  in  any  better  situation  than 
his  vendor  in  regard  to  the  title  of  personal  property,  other  than  nego- 
tiable instruments,  and  whatever  comes  under  the  general  denomination 
of  currency  :  Id,  « 

Stamp. 

Unstampea  Note. — A  promissory  note,  made  since  the  30th  day  of 
June,  1864,  is  not  provided  for  in  the  Act  of  Congress  of  that  date,  and 
cannot  be  stamped  in  open  court,  and  thus  stamped,  read  as  evidence  to 
the  jury :  Wigham  v.  Pickett,  S.  C.  Ala. 

But  such  note  is  not  void,  unless  it  was  left  unstamped  at  the  time  it 
was  made,  with  the  intent  to  defraud  the  government  of  its  revenue. 
Such  fraudulent  intent  will  not  be  presumed,  but  must  be  proved,  as 
any  other  fraud  is  proved :  Id. 

Such  note  may  be  made  available,  as  evidence,  by  having  it  stamped 
by  the  collector  of  the  revenue  of  the  proper  district,  under  section 
158  of  said  act :  Id, 

Sunday.     See  Limitations, 
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Trustee. 

Creditors  of  Trust  Estate. — Persons  who  have  traded  with  and  given 
credit  to  the  trustee  of  a  married  woman's  separate  estate,  cannot,  in 
the  first  instance,  go  into  chancery  to  have  their  dehts  paid  out  of  the 
trust  estate  :  Pollard  et  al.  v.  Cleveland  et  al.y  S.  C.  Ala. 

A  trustee  who  is  a  member  of  a  company,  and  as  such  member 
becomes  the  seller,  and  as  trustee  the  buyer,  for  and  on  account  of  the 
trust  estate,  makes  no  exception  to,  but  rather  a  reason  for  the  necessity 
and  propriety  of  the  general  rule  :  Id. 

Statute  of  Frauds  as  to  Resulting  Trust, — Where  A.  agrees  with  B. 
that  he  will  purchase  from  C.,  at  a  given  price,  a  sheriff's  certificate  of 
sale,  which  C.  holds,  of  a  tract  of  land,  and  that  B.  shall  furnish  one- 
half  of  the  money,  and  that  the  assignment  of  the  certificate  shall  be 
taken  in  A.'s  name,  for  the  joint  benefit  of  A.  and  B.,  and  B.  furnishes 
A.  his  proportion  of  the  money,  when  in  truth  A.  has  already  bought 
the  certificate  unknown  to  B. :  Held,  that  A.  is  estopped  from  alleging 
that  he  had  made  the  purchase  before  his  agreement  with  B.,  and  that 
on  this  ground  said  agreement  is  within  the  Statute  of  Frauds,  and  does 
not  create  a  resulting  trust :  Dikeman  v.  Norrie,  36  Cal. 

Where  A.  agrees  with  B.  that  he  will  purchase  a  sheriff's  certificate  of 
sale  of  a  mining  claim,  and  take  an  assignment  in  his  own  name  for  the 
joint  benefit  of  both,  and  A.  makes  the  purchase,  B.  furnishing  his  pro- 
portion of  the  money,  and  takes  a  sheriff's  deed  in  his  own  name,  a 
resulting  trust  arises,  and  A.  holds  a  part  of  the  property  in  trust  for 
B. :  Id. 

Such  resulting  trust  cannot  be  defeated  by  the  fraud  of  A.  in  making 
this  agreement  and  taking  B.'s  money,  when  in  fact  he  had  already, 
unknown  to  B.,  made  the  purchase  :  Id, 

Vendor  and  Purchaser. 

Vendor^s  Lien. — If  the  vendor  deliver  possession  of  the  estate  to  the 
vendee  before  all  the  purchase-money  is  paid,  equity  recognises  and  will 
enforce  a  lien  on  the  land  as  a  security  for  such  unpaid  purchase-money; 
and  this  is  so  whether  the  legal  estate  be  or  be  not  conveyed :  ScMcarz 
V.  Stein,  29  Md. 

Such  lien  exists  independent  of  any  special  agreement,  and  as  an 
incident  to  the  contract  of  sale  of  real  estate,  and  it  exists  not  only 
against  the  vendee  and  his  heirs  and  other  privies  in  estate,  but  against 
those  claiming  as  volunteers,  judgment-creditors,  and  all  subsequent 
purchasers  for  value,  having  notice  that  the  purchase-money  or  any  part 
thereof  remains  unpaid  :  Id. 

Where  the  vendor,  claiming  the  benefit  of  the  lien,  retains  the  con- 
veyance and  holds  in  himself  the  legal  title,  subsequent  purchasers?  or 
mortgagees  may  be  affected  with  notice  of  the  lien  for  any  balance  of 
unpaid  purchase-money :  Id. 

The  general  rule  is  that  the  purchaser  of  an  equity  is  bound  to  take 
notice  of  all  prior  equities :  Id. 

Whether  the  lien  has  been  waived  is  generally  a  question  of  intention 
to  be  determined  from  the  special  circumstances  of  each  case ;  and  it  is 
always  incumbent  upon  the  party  resisting  the  lien,  to  show  the  facts 
which  repel  its  existence :  Id.  '• 

Where  the  deed  was  withheld  until  much  the  larger  portion  of  the 
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purchase-money  was  paid,  and  a  promissory  note  for  the  balance,  with 
the  endorsement  of  a  third  party  thereon  as  security,  was  given ;  and  the 
deed  was  then  delivered  to  the  purchaser,  and  he  was  thus  clothed  with 
the  legal  estate  to  deal  with  the  same  as  he  pleased.  Held^  Ihat  the  lien 
was  extinguished,  and  the  vendor  must  rely  alone  upon  the  personal 
security  taken  for  the  balance  of  the  purchase-money  :  Id. 

Where  the  legal  title  has  been  conveyed  to  the  vendee,  and  he  has 
given  his  note  with  the  responsibility  of  a  third  person  endorsed  thereon 
as  security,  the  lien  must  be  considered  as  having  been  waived  or  sur- 
rendered, unless  there  be  an  express  agreement  that  it  shall  be  retained  : 
Id. 

Vendor  s  Lien — Against  whom  it  may  be  enfwced. — A  vendor's  lion 
for  the  unpaid  purchase  price  of  land  may  be  enforced  against  the  ven- 
dee an4  his  grantees  who  have  notice  of  the  vendor's  equities :  Pell  v. 
McElroy,  36  Cal. 

The  fact  of  notorious  and  exclusive  possession  of  lands  by  a  stranger 
to  a  vendor's  title,  as  of  record,  at  the  time  of  a  purchase  from  and  con- 
veyance by  such  vendor  out  of  possession,  presumptively  imparts  notice 
to  such  purchaser  of  the  equitable  rights  in  the  premises  of  the  party  in 
possession ;  and  this  presumption  can  only  be  rebutted  on  the  part  of 
such  purchaser,  or  those  claiming  under  him,  by  explicit  proof  of  dili- 
gent and  unavailing  effort  by  the  vendee  to  discover  or  obtain  actual 
notice  of  any  legal  or  equitable  rights  in  the  premises  in  behalf  of  the 
party  in  possession  :  Id. 

The  continued  adverse  possession  of  lands  by  the  vendor  after  his 
formal  conveyance  of  the  legal  title,  is  a  fact  in  oonflict  with  the  legal 
effect  of  his  deed,  and  is  presumptive  evidence  that  he  still  retains  an 
interest  in  the  premises,  and  is  sufficient  to  put  a  purchaser  upon  inquiry, 
and  subjects  him  to  the  rule  applicable  in  case  of  the  party  in  possession 
being  a  stranger  to  the  title  as  of  record :  Id, 

Will. 

Charge  on  Land. — "  I  give  to  Samuel  the  tract,  &c.,  two  horses,  &c. ; 
I  bequeath  to  Margaret  $300,  one.bed  and  bedstead,  to  make  her  equal 
with  the  rest;  I  leave  to  Daniel's  children  $80,  to  be  divided  equally 
between  them ;  all  my  money  or  bonds  to  pay  my  debts,  and  then  all 
my  personal  property  to  be  sold  and  the  money  to  be  equally  divided," 
&c.  There  was  a  deficiency  of  personal  estate  to  nay  all  the  legacies. 
Held^  that  Margaret's  bequest  was  not  charged  on  Isauiuers  land  :  Oke- 
son's  Appealf  59  Pa. 

No  particular  language  is  necessary  to  create  a  charge  on  land ;  the 
intention  to  charge  is  to  be  carried  out  whenever  it  is  discoverable  from 
anything  in  the  instrument :  Id. 

Commonwealth  v.  Shelby,  13  S.  &  R.  354,  English  v.  Harvey,  2 
Rawle  309,  explained  :  Id. 

Whether  an  Instrument  is  a  Deed  or  Will. — Ritter  conveyed  land  in 
trust  to  be  farmed,  and  from  the  proceeds  to  pay  him  an  annuity  during 
life,  the  remainder  of  the  income  to  his  wife  for  life  :  if  he  survived 
his  wife  all  the  proceeds  to  him  for  life ;  after  the  death  of  both,  the 
land  to  be  sold,  a  specified  sum  to  be  paid  to  three  children  named, 
and  the  residue  to  be  divided  amongst  all  the  children  of  Ritter  and 
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wife.    Held,  that  the  deed  was  not  revocable  nor  testamentary  :  Ritte/s 
Appeal,  59  Pa. 

What  is. — The  following  instrument :  "  I  wish  five  thousand  dollars 

to  go  to  John  C.  Cole  in  the  event  of  my  dying  intestate,  and  the  bal- 

^  ance  of  my  property  /o  go  to  Robert  Beatie,  to  be  disposed  of  by  him 

as  his  judgment  may  dictate/'  if  properly  executed  and  witnessed,  is 

testamentary  in  its  character,  and  is  a  will :  Estate  of  Wood,  36  Cal. 
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THE  JUDICIAL  SYSTEM  OF  FRANCE. 

France,  with  a  population  of  87,000,000,  is  divided  inta  88 
departments ;  each  department  is  divided  into  districts,  or,  as 
they  are  called,  arrondissements,  of  which  there  are  363,  in  each 
of  which  is  a  court,  known  as  the  Tribunal  of  First  Instance> 
making  363  of  these  courts. 

Each  district  is  divided  into  cantons,  of  which  there  are  2847^ 
each  canton  into  communes  or  parishes,  of  which  there  are  36,819. 
In  each  canton  there  is  a  justice  of  the  peace,  who  decides  sum- 
marily, without  the  intervention  of  attorneys,  all  matters  in  con- 
tests of  small  importance,  and  has  jurisdiction  in  criminal  matters 
where  the  fine  imposed  does  not  exceed  fifteen  francs  ($3),  or  where 
the  imprisonment  is  for  five  days  or  less.  The  Tribunal  of  Jus- 
tice of  the  Peace  also  acts  with  the  consent  of  parties  as  a  court 
of  conciliation.  There  are  2847  justices  of  the  peace.  They 
are  all  salaried  officers,  and  are  professional  men.  The  maires 
of  communes  also  exercise,  it  would  seem,  some  judicial  author- 
ity. The  appeal  from  the  decision  of  the  Tribunal  of  the  Justice 
of  the  Peace,  is  to  the  Tribunal  of  the  First  Instance  of  the 
district. 

Tribttnals  of  First  Instance. 

The  Tribunal  of  the  First  Instance  is  composed  of  from  three 
to  twelve  judges,  according  to  the  population  of  the  district.     If 
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the  court  has  seven  or  more  judges,  it  is  divided  into  two  cham- 
bers, one  of  which  has  charge  of  criminal  and  the  other  of  civil 
matters. 

If  the  court  has  twelve  judges,  it  is  divided  into  three  cham- 
bers, two  civil  and  one  criminal.  The  Tribunal  of  First  Instance 
at  Paris  being  very  large,  is  divided  into  ten  chambers.  It  has 
one  procureur  imperial,  or  attorney-general,  with  twenty-two 
deputies,  and  one  registrar,  with  forty-two  deputies. 

The  concurrence  of  three  judges  of  a  chamber,  in  this  court  in 
civil  cases,  and  of  Jive  in  criminal  cases,  is  necessary  for  a 
decision. 

One  of  the  judges  of  this  tribunal  is  appointed  to  act  in  the 
district  for  three  years  as  a  judge  of  criminal  instruction.  There 
is  usually  one  to  every  criminal  chamber,  and  attached  to  the 
Paris  Tribunal  of  First  Instance  there  are  eleven.  This  judge, 
in  conjunction  with  the  procureur  imperial  (district  attorney), 
examines  every  cade  of  criminal  accusation,  and  makes  his  report 
once  a  week  to  the  criminal  chamber  of  the  Tribunal  of  First 
Instance,  and  that  body,  which  must  be  composed  of  at  least  five 
judges,  decides  whether  the  party  accused  shall  be  discharged  or 
not.  If  they  decide  that  he  shall  not  be  discharged,  they  send 
the  case  to  the  criminal  chamber  of  the  Court  of  Appeal  of  the 
jurisdiction  for  further  examination,  and  if  that  body  think  that 
a  crime  has  been  committed,  and  that  it  is  of  sufficient  gravity, 
they  send  the  case  to  the  Court  of  Assise  of  the  department  to 
be  tried  by  a  jury. 

The  decisions  of  the  Tribunals  of  First  Instance  are  reviewable 
in  the  Court  of  Appeal  of  the  jurisdiction. 

The  judges  are  appointed  for  life. 

Courts  of  Appeal. 

There  are  twenty-seven  Courts  of  Appeal  in  France,  now  called 
Imperial  Courts,  each  of  which  takes  its  name  from  the  city  or 
place  where  it  is  established.  Each  court  is  divided  into  cham- 
bers, corresponding  usually  with  the  number  of  departments 
over  which  the  court  has  jurisdiction ;  so  that  in  the  twenty -seven 
courts,  there  are  eighty-six  chambers,  that  being  the  number  of 
the  departments  in  France. 

Each  Court  of  Appeal  is  composed  of  at  least  twenty-four 
judges,  who  are  called  counsellors,  and  is  usually  divided  into 
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three  chambers,  one  having  cognisance  of  civil  cases,  one  of 
criminal  accusations,  and  the  other  of  appeals  in  police  matters. 
In  the  civil  chamber,  seven  judges  must  concur  in  a  decision,  and 
in  the  chamber  of  accusation,  five.  There  is  one  general  presi- 
dent, and  a  president  for  each  chamber,  who  is  selected  by  the 
judges  of  that  chamber. 

The  Court  of  Appeal  in  Paris  has  six  chambers,  a  first  president, 
six  presidents  of  chambers  and  fifty-nine  judges. 

In  important  matters,  such  as  questions  of  state,  or  very  difli- 
cult  questions,  two  chambers,  where  there  are  more  than  one,  are 
united,  and  the  decision  must  be  concurred  in  by  fourteen  judges. 
This  is  termed  the  solemn  hearing,  and  is  called  by  the  first  pre- 
sident of  his  own  motion  or  by  him,  upon  the  request  of  one  of 
the  chambers,  in  a  matter  which  they  deem  of  sufficient  import- 
ance. 

The  appeal  from  this  court  is  to  the  Court  of  Cassation,  and 
must  be  brought  within  three  months. 

The  judges  are  all  appointed  for  life,  but  may  retire  or  be 
retired  upon  a  pension  after  thirty  years'  service,  or  in  the  event 
of  permanent  infirmity. 

Court  of  Assise. 

There. is  also  a  Court  of  Assise,  composed  of  judges  of  the 
Court  of  Appeal  in  each  department  (or  eighty-six  in  all),  for  the 
trial  of  criminal  cases  with  a  jury.  Where  the  seat  of  the  Court 
of  Appeal  is  within  the  department,  the  Court  of  Assise  of  the 
department  is  held  by  three  of  the  judges  of  the»Court  of  Appeal, 
the  senior  judge  being  president,  and  when  such  is  not  the  case 
the  Court  of  Assise  is  held  by  one  judge  of  the  Court  of  Appeal, 
and  two  judges  of  the  Tribunal  of  First  Instance  of  the  district 
where  the  Court  of  Assise  is  held ;  the  judge  of  the  Court  of 
Appeal  being  president. 

The  Court  of  Assise  is  held  every  three  months,  usually  at  the 
chief  town  of  the  department.  The  one  in  Paris  is  held  twice 
every  month.  The  trial  is  public ;  the  jury  is  composed  of  twelve ; 
they  pass  only  upon  the  facts,  and  a  verdict  by  the  majority  is 
sufficient.  The  appeal  from  the  judgment  of  the  Court  of  Assise 
is  to  the  Court  of  Cassation,  and  must  be  brought  within  three 
days. 
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Tribunals  of  Commerce. 

There  are  in  all  the  commercial  towns  and  cities  in  France 
what  are  known  as  Tribunals  of  Commerce.  The  number  or  the 
locality  of  these  courts  is  not  iSxed  by  law,  but  is  determined  by 
the  goyernment,  according  to  the  exigencies  of  each  locality.  This 
court  takes  cognisance  only  of  disputes  and  transactions  between 
merchants,  tradesmen,  bankers,  or  of  matters  connected  with 
trade  or  commerce,  in  which  is  included  bankruptcy.  It  is  com- 
posed of  a  president,  of  judges  and  of  supplemental  judges.  The 
number  of  the  judges  must  not  be  less  than  two  nor  more  than 
fourteen.  The  number  of  supplemental  judges  is  in  proportion 
to  the  exigency  of  the  public  service.  The  number  of  each  in 
each  tribunal  is  fixed  by  a  government  regulation.  The  judges 
of  this  tribunal  serve  for  two  years,  without  compensation,  and 
are  elected  by  an  assembly  of  the  most  eminent  commercial  men 
within  the  district,  the  list  of  the  electors  being  prepared  by  the 
prefect  of  the  department,  and  approved  by  the  minister  of  the 
interior.  Any  commercial  man  thirty  years  of  age,  who  has  ex- 
ercised his  calling  with  honor  and  distinction  for  five  years,  may 
be  elected  either  as  a  judge  or  a  supplemental  judge.  The  pre- 
sident must  be  forty  years  of  age,  and  be  chosen  from  among 
those  who  have  served  as^Judges.  Three  judges,  at  least,  must 
concur  in  a  decision.  If  the  amount  involved  is  under  1500  francs 
($300)  there  is  no  appeal,  nor  in  any  matter,  if  the  parties  give 
their  consent  to  abide  by  the  decision  without  appeal.  In  all 
other  cases  an  appeal  lies  to  the  Court  of  Appeal  within  the  juris- 
diction, and  takes  priority  in  the  court  over  other  appeals. 

In  the  Tribunal  of  Commerce  in  Paris,  there  were  in  the  year 
1853,  51,042  cases,  of  which  35,257  went  by  default,  10,465 
were  put  at  issue,  2663  were  conciliated,  and  1985  were  with- 
drawn. This  tribunal  has  a  general  president,  ten  judges  and 
sixteen  supplemental  judges.  It  is  in  session  every  day  through- 
out the  year  except  Sundays,  and  is  one  of  the  most  useful 
courts  in  France. 

Court  of  Prudhommes. 

[A  Mechanic  s  or  WorkingmarCs  Court,) 

There  is  in  the  cities  of  Paris  and  Lyons,  and  in  some  of  the 
other  cities,  a  court  called  The  Court  of  Prudhommes  (literally 
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good  and  true  men,  but  meaning  in  this  connectioh  men  well  versed 
in  some  art  or  trade).  It  takes  cognisance  of  all  contests  be- 
tween manufacturera  or  master  workmen,  and  their  workmen  and 
apprentices.  It  acts  first  as  a  court  of  conciliation,  and  if  that 
fails,  it  has  jurisdiction  to  the  amount  of  200  francs  ($40),  with- 
out appeal,  and  jurisdiction  to  any  amount  subject  to  appeal  to 
the  Tribunal  of  Commerce,  if  there  is  one  in  the  district,  and  if 
not  to  the  Tribunal  of  First  Instance. 

This  Court  of  Prudhommes  consists  of  a  council  composed  of 
master-workmen  or  manufacturers,  and  of  foremen,  being  six  of 
each,  equally  balanced ;  one-half  of  each  of  which  go  out  every 
two  years,  but  are  re-eligible.  They  are  elected  by  the  members 
of  their  respective  classes.  To  them  is  added  a  president  and 
two  vice-presidents,  appointed  by  the  sovereign  for  three  years, 
but  who  are  re-eligible. 

This  is  a  very  practical  and  most  useful  tribunal.  It  sits  every 
day  except  Sunday,  decides  cases  with  great  despatch,  with  little 
expense,  and  generally  to  the  satisfaction  of  both  parties.  They 
are  usually  settled  by  conciliation.  There  are  in  the  Paris  Tri- 
bunal about  4000  cases  in  the  year,  two-thirds  of  them  relating 
to  wages.  The  judgments  seldom  exceed  one  hundred  annually, 
and  appeals  are  rare.  * 

Court  of  Accounts. 

The  next  court  is  the  Court  of  Accounts.  It  is  a  court  of 
exchequer,  before  which  matters  come  relating  to  the  public  expen- 
diture, all  fiscal  matters,  claims  against  government,  the  adminis- 
tration of  poor-houses,  hospitals,  public  charities,  &c.  It  has  a 
first  president,  three  presidents,  eighteen  counsellors  or  masters 
of  account,  and  eighty  referees,  divided  into  two  classes,  a  regis- 
trar and  deputies  and  three  chambers,  each  of  which  have  separate 
duties.     The  appeal  from  this  court  is  to  the  Council  of  State. 

Court  of  Cassation. 

The  last  and  highest  of  the  permanent  courts  of  France  is  the 
Court  of  Cassation.  It  is  composed  of  fifty  judges,  called  coun- 
sellors, and  is  divided  into  three  chambers,  one  of  request  (mat- 
ters arising  upon  petition),  one  civil,  and  one  criminal  and  police. 
It  has  a  first  president  and  three  presidents  of  chambers. 
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It  is  the  final  appellate  court  from  all  intermediate  tribunals 
of  last  resorty  such  as  the  Courts  of  Appeal. 

An  appeal  to  it  must  be  brought  within  three  months  after  the 
judgment  appealed  from  was  rendered. 

It  does  not,  as  the  Courts  of  Appeal  do,  review  the  merits,  but 
as  its  name  imports,  breaks  the  judgment,  if  the  forms  of  pro- 
cedure have  been  violated,  or  the  judgment  is  founded  upon  an 
erroneous  interpretation  of  the  law,  and  sends  the  case  back  for 
another  hearing,  usually  to  a  different  tribunal,  but  one  of  the 
same  rank,  as  the  one  that  first  decided  it.  The  court  to  which 
it  is  sent,  is  not,  as  our  inferior  courts  are,  bound  bj  the  inter- 
pretation given  to  the  law  by  the  higher  tribunal,  but  may  make 
the  same  decision  as  the  former  tribunal,  if  it  thinks  that  the 
decision  of  the  Court  of  Cassation  was  erroneous,  though,  of 
course,  great  deference  is  paid  to  the  opinion  of  the  higher  tri- 
bunal. Instances  have  occurred  in  which  three  different  courts 
of  appeal  rendered  the  same  judgment  notwithstanding  it  had 
been  twice  declared  by  the  Court  of  Cassation  to  be  erroneous. 
Where  such  is  the  case,  the  question  is  no  longer  agitated,  but 
the  government  (the  Corps  Legislatif ),  with  the  sanction  of  the 
emperor,  makes  a  decree  declaratory  of  the  law,  which  is  binding 
thereaftei*  upon  all  judicial  tribunals. 

The  appellant  must  deposit  150  francs  ($30),  which  he  forfeits 
to  the  other  party  if  he  fails,  and  is  sentenced  in  addition  to  pay 
800  francs  ($60),  to  the  state. 

No  chamber  of  the  Court  of  Cassation  can  give  judgment  unless 
it  is  composed  of  seven  judges,  including  the  president. 

Each  chamber  appoints  its  own  president,  and  five  members  go 
out  of  each  chamber  every  six  months,  but  not  until  they  have 
finished  all  the  matters  heard  before  them.  The  Civil  Chambers 
sit  every  week  day  except  during  the  months  of  September  and 
October ;  the  Criminal  continuously  throughout  the  year,  and  the 
session  is  four  hours  a  day. 

In  great  or  very  important  cases,  the  three  chambers  are  called 
together  by  the  first  president  of  his  own  motion  or  upon  the 
request  of  one  of  the  chambers.  The  judges  are  robed  in  scarlet 
upon  the  occasion,  and  when  they  come  together  it  is  the  most 
imposing  and  dignified  judicial  body  in  the  world. 

The  judges  of  the  Court  of  Cessation  are  appointed  for  life,  and 
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are  retired  in  the  same  manner  as  the  judges  of  the  Courts  of 
Appeal. 

High  Court  op  Justice. 

The  highest  court  in  France  is  the  High  Court  of  Justice,  which 
assembles  only  when  an  imperial  decree  is  issued  for  its  convoca- 
tion for  the  trial  of  offences  against  the  life  of  the  sovereign  or  the 
safety  of  the  state.  It  is  composed  of  five  judges  and  five  supple- 
mentary judges,  chosen  from  the  judges  of  the  Court  of  Cassation, 
and  of  a  jury  of  thirty-six  chosen  from  the  members  of  the  coun- 
cils general  of  the  departments.  The  judges  and  the  jury  are 
appointed  annually  by  the  sovereign. 

The  foregoing  is  a  concise  but  accurate  and  full  statement  of 
the  whole  juflicial  organization  of  France.  It  does  not  however 
embrace  any  changes  that  may  have  been  made  during  the  past* 
ten  years,  as  the  writer  has  not  had  facilities  for  ascertaining 
what  laws  or  decrees  have  been  enacted  within  that  period.  It 
may  be  added  that  the  civil  judicial  organization  of  France  is 
regarded  as  very  perfect,  and  that  the  jurists  of  no  country  have 
done  more  to  advance  the  science  of  jurisprudence.^ 

C.  P.  D. 


*  The  jurisdiction  of  the  Imperial  Court  of  Paris  embraces  seven  departments — 
Aubc,  Eure-et-Loire,  Mame,  Seine,  Seine-et-Marne,  Seine-et-Oise,  Tonne — com- 
prising thirty-one  districts,  the  united  population  of  which  in  1861  was  3,847,218. 

The  population  of  the  state  of  New  York  in  1865  was  3,831,500,  being  5718 
less  than  the  portion  of  France  above  referred  to,  and  as  the  portion  of  France 
includes  the  principal  city  in  France,  Paris,  and  this  state  the  principal  city  in  the 
United  States,  a  comparison  of  the  two  will  serve  to  show  the  relative  judicial 
force  of  this  state  as  compared  with  that  of  France. 

New  York, 

Judges  of  the  Court  of  Appeals, 4 

*'         Supreme  Court, 33 

"         Superior  Court  of  New  York,       .         .         .        .     ^  .         .        .6 

"  "  "      Buffalo, '  .         .         .3 

**        New  York  Common  Pleas, 3 

'*        Marine  Court  of  New  York, 3 

*«         City  Court  of  Brooklyn, I 

County  judges, ,   .         .        .60 

Sun'ogates, "      .         .26 

Special  surrogates, 7 

Special  judges, 14 

Recorders  and  city  judges  of  New  York, 14 

Judges  of  sessions, 120 

Total, 295 
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RECENT   American    decisions. 

Supreme  Judicial  Court  of  Maine. 

GEORGE  W.  PRENTISS  ».  ELISUA  W.  SHAW  ET  AL. 

The  plaintiff  was  unlawfully  seized  by  the  defendants,  carried  thenco  three  miles 
and  contined  in  a  room  several  hours,  and  thence  to  a  town  meeting,  where  he 
took  an  oath  to  support  the  Constitution  of  the  United  States,  and  was  discharged. 
In  the  trial  of  an  action  of  trespass,  based  upon  these  facts,  the  plaintiff  claimed, 
(1.)  Actual  damages  resulting  from  his  seizure  and  detention  ;  (2.)  Damages  for 
the  indignity  thereby  suffered  ;  and  (3.)  Punitive  damages.     Held: — 

1 .  That  the  plaintiff  was  entitled  to  recover  full  pecuniary  indemnity  for  the 
actual  corporeal  injury  received,  and  for  the  actual  damages  directly  resulting 
therefrom,  such  as  loss  of  time,  expense  of  cure,  and  the  like  ;     ^ 

2.  That  the  declarations  of  the  plaintiff,  made  prior  to  the  unlawful  arrest  and 
tending  to  provoke  the  same,  not  being  a  legal  justification  thereof,  are  inadmissi- 
ble in  mitigation  of  the  actual  damages  ;  but, 

3.  That  such  declaration  made  on  the  same  day,  and  communicated  to  the 
defendants  prior  to  such  arrest,  together  with  all  the  facts  and  circumstances  fairly 
and  clearly  connected  with  the  arrest,  indicative  of  the  motives,  provocations,  and 
conduct  of  both  parties,  are  admissible  upon  the  question  of  damages  claimed  upon 
the  other  two  grounds. 

On  Exceptions. 

The  writ  was  dated  June  15th  1867,  and  contained  a  declara- 
tion in  trespass,  substantially  alleging  that  Elisha  W.  Shaw  (a 
deputy  sheriff),  Putnam  Wilson,  Jr.,  Oliver  B.  Rowe,  HoUis  J. 

Imperial  Court  of  Parts, 

Judges  of  Appeal, 63 

«*         Tribunal  of  First  Instance,  in  the  city  of  Paris,    .         .         ,         .65 

**         the  other  Districts, 216 

"         Tribunal  of  Commerce,         .' 27 

'*         Court  of  Prudhommes, 15 

"        Proportional  part  of  the  Court  of  Cassation,  ....      5 

Tot&l, 391 

RECAPITULATION. 

Territory  of  Imperial  Court  of  Paris  (judges), 391 

State  of  New  York  (judges), 295 

96 

In  this  comparison  justices  of  peace  in  both  are  omitted,  as  the  number  in  this 
proportional  part  of  Prance  could  not  be  ascertained,  nor  the  number  of  judges 
of  tribunals  of  simple  police,  though  both  are  known  to  be  proportionally  greater 
than  in  New  York. 
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Rowe,  and  Daniel  Dudley,  on  the  15tli  April  1865,  at  Newport, 
with  force  and  arms,  assaulted,  beat,  and  bruised  the  plaintiff, 
thereby  permanently  injuring  his  hip  and  back,  violently  forcing 
him  into  and  locking  him  in  a  room  in  the  Shaw  House,  subjecting 
him  to  remain  there  five  hours,  violently  taking  from  thence  into 
a  carriage  and  carrying  him  against  his  will  to  the  town-house  in 
Newport. 

The  plaintiff  introduced  evidence  tending  to  show  that  in  April 
1865,  while  he  was  at  a  blacksmith's  shop  in  Newport,  where  he 
was  having  his  horses  shod,  Shaw,  Dudley,  Wilson,  and  II.  J. 
Rowe  seized  him,  and  forcibly  putting  him  into  a  wagon,  trans- 
ported him  a  prisoner  three  miles  distant,  to  Newport  village,  and 
confined  him  for  several  hours  in  a  room  in  the  hotel  there ;  that 
a  crowd  of  men  accompanied  the  four  defendants  to  the  shop  and 
from  thence  to  Newport  village ;  that  the  four  defendants  inflicted 
injuries  upon  the  person  of  the  plaintiff;  and  that  threats  of  ex- 
treme personal  injuries  were  made  to  the  plaintiff,  both  at  the 
blacksmith  shop  and  at  Newport  village,  by  some  persons. 

There  was  conflicting  testimony  as  to  the  extent  of  the  injuries 
to  the  plaintiff's  person. 

The  defendants,  against  the  objections  of  the  plaintiff,  intro- 
duced evidence  tending  to  show  that  the  four  defendants  seized 
the  plaintiff  in  the  forenoon  of  the  day  on  which  the  news  of  the 
assassination  of  President  Lincoln  was  received ;  that  when  the 
plaintiff  stepped  into  the  blacksmith  shop  he,  addressing  one 
Oilman  (who  was  a  witness  in  this  case),  said  :  *'  He  that  draweth 
the  sword  shall  perish  by  the  sword,  and  their  joy  shall  be  turned 
into  mourning;"  that  Oilman  (alluding  to  the  assassination  of  the 
President)  said  to  the  plaintiff:  ''I  suppose  there  are  some  who 
are  glad  of  it;'*  that  the  plaintiff  thereupon  replied:  "Yes;  I 
am  glad  of  it ;  and  there  are  fifty  more  in  town  who  would  say 
so  if  they  dared  to;"  that  Oilman  rejoined  that  the  plaintiff 
would  be  glad  to  take  those  words  back ;  that  the  plaintiff  re- 
sponded substantially  that  he  would  not ;  and  that  Oilman  there- 
upon informed  the  plaintiff  he  should  report  him. 

On  cross-examination.  Oilman  testified  that  he  thought  that  the 
plaintiff,  when  speaking  of  the  assassination,  said  it  might  stop 
the  further  effusion  of  blood. 

Against  the  objections  of  the  plaintiff,  the  defendants  also 
introduced  evidence  tending  to  prove  that  the  blacksmith  shop 
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was  three  miles  from  Newport  village,  where  three  of  the  defend- 
ants were ;  that  Gilman,  in  about  twenty  minutes  after  his  con- 
versation with  the  plaintiff,  told  it  to  the  defendant  Wilson ;  that 
Gilman  and  Wilson  went  to  Newport  village  and  informed  the 
four  defendants  of  the  plaintiff's  declarations  concerning  the 
assassination ;  that,  about  two  hours  afterwards,  the  four  defend- 
ants proceeded  to  the  blacksmith  shop  and  did  the  act  proved  by 
the  plaintiff;  that  there  was  great  excitement  in  the  public  mind 
upon  the  receipt  of  the  news  of  the  assassination. 

The  plaintiff  seasonably  objected  to  the  admission  of  the  alleged 
declarations  of  the  plaintiff,  made  to  Gilman  that  day ;  but  the 
presiding  judge  ruled  that  the  plaintiff's  declarations  made  that 
day,  concerning  the  assassination  of  the  President,  might  be  given 
in  evidence  de  bene  esse,  it  having  been  stated  by  the  defendants* 
counsel  that  they  should  prove  the  same  had  been  communicated 
to  the  defendants  before  their  arrest  of  the  plaintiff. 

Against  the  objections  of  the  plaintiff,  the  defendants  also 
introduced  evidence  tending  to  prove  that,  after  the  confinement 
of  the  plaintiff  in  the  hotel,  he  was  taken  by  them,  on  the  same 
day,  to  a  public  meeting  of  the  citizens,  called  at  the  town-house, 
at  which  a  moderator  and  clerk  were  chosen,  and  acted  oflicially ; 
that,  at  the  meeting,  a  vote  was  passed  that  the  plaintiff  be  dis- 
charged upon  his  taking  an  oath  to  support  the  Constitution  of 
the  United  States ;  and  that  the  plaintiff  voluntarily  took  such 
oath  and  was  thereupon  discharged. 

The  defendants  also  introduced  evidence  tending  to  show,  that, 
before  arresting  the  plaintiff,  telegraphic  communication,  relative 
to  the  plaintiff's  declarations  concerning  the  assassination,  was 
had  with  the  provost-marshal  at  Bangor,  who  replied  by  telegraph, 
that  he  should  be  arrested  and  held ;  that  thereupon  the  defend- 
ant Shaw,  then  an  acting  deputy  sheriff,  with  three  other  defend- 
ants, acting  under  his  orders,  proceeded  to  make  the  arrest;  and 
that  they  honestly  believed  that  they  had  a  legal  right  to  do  what 
they  did,  and  had  no  malice  towards  the  plaintiff. 

As  to  the  four  defendants  proved  to  have  been  present  (and 
the  other,  if  found  to  have  participated),  the  presiding  judge 
instructed  the  jury  that  the  defendants  had  shown  no  legal  justifi- 
cation for  their  acts,  and  must  be  found  guilty;  that  the  only 
question  for  the  jury  was  the  amount  of  damages ;  that  the  plain- 
tiff claims  damages  on  three  grounds : — 
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1.  For  the  actual  injury  to  his  person  and  for  his  detention ; 

2.  For  the  injury  to  his  feelings,  the  indignity,  and  the  public 
exposure;  and, 

3.  For  punitive  or  exemplary  damages. 

•  That  they  were  bound  to  give,  at  all  events,  damages  to  the 
full  extent  for  the  injuries  to  the  plaintiif  *s  person  and  for  his 
detention. 

That,  as  to  damages  for  the  second  and  third  grounds,  it  was 
for  the  jury  to  determine,  on  the  whole  evidence,  whether  any 
should  be  allowed,  and  the  amount. 

The  presiding  judge  explained  to  the  jury  4he  nature  and 
grounds  of  such  damage,  and  instructed  them,  inter  alia,  that 
they  could  only  consider  the  evidence  introduced  by  the  defend- 
ants under  the  second  and  third  heads  above  set  forth,  and  in 
mitigation  of  any  damages  they  might  find  under  either  or  both 
of  said  heads,  if,  in  their  judgment,  those  facts  did  mitigate  such 
damages ;  but  that  they  could  not  consider  them  under  the  first 
head. 

The  jury  acquitted  0.  B.  Rowe,  and  found  a  verdict  of  guilty 
against  the  other  defendants,  and  assessed  damages  in  the  sum  of 
J6.46.     Whereupon  the  plaintifi"  alleged  exceptions. 

W.  H,  McOrilliSj  for  the  plaintiff,  contended,  inter  alia,  that 
the  language  of  the  plaintiff  was  not  a  sufficient  provocation.  It 
was  not  personal  to  any  of  the  defendants :  Coming  v.  Coming,  2 
Selden  97 ;  Ellsworth  v.  Thompson,  13  Wend.  658. 

Sufficient  provocation  cannot  be  proved  in  mitigation  when  tne 
assault  and  battery  were  deliberately  committed.  The  assault 
must  accompany  the  provocation  before  the  blood  has  time  to  cool. 
The  question  is,  was  there  time  for  a  reasonable  man  to  reflect, 
and  not  whether  the  defendants  continued  in  a  state  of  passion : 
Cope  v.  Sullivan,  3  Selden  400 ;  Avery  v.  Ray,  1  Mass.  11 ;  Lee 
V.  Woohey,  19  Johns.  319;  Willis  v.  Forrest,  2  Duer  318. 

Words  cannot  constitute  justification.  Words  can  never  be 
sufficient  provocation.  They  may  provoke  extreme  anger,  and 
the  anger  be  admitted  in  mitigation.  But,  if  the  blood  has  time 
to  cool,  the  assault  is  regarded  as  deliberately  done  and  cannot  be 
mitigated.  Any  other  rule  would  be  subversive  of  the  order  of 
society. 

L,  Barker,  for  the  defendants. 
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Kent,  J. — The  case,  as  presented  to  the  jury  under  the  rulings, 
was,  in  substance  and  effect,  one  where  a  default  had  been  entered 
and  an  inquisition  of  damages  had  been  allowed  before  a  jury. 
The  jury  had  no  discretion  allowed  to  them,  except  as  to  the 
amount  of  damages  to  be  inserted  in  a  verdict  for  the  plaintiff.  • 
The  main  question  is  whether  the  directions  given  by  the  judge 
to  the  jury  to  govern  them  in  the  assessment  of  damages  were 
correct. 

The  plaintiff  claimed  damages  for  several  distinct  matters,  and 
asked  that  the  jury  should  found  their  verdict  on  these  princi- 
ples, viz. : — 

1.  The  actual  injury  to  his  person  and  the  detention  and 
imprisonment. 

2.  The  injury  to  his  feelings,  the  indignity  and  public  expo- 
sure and  contumely. 

8.  Punitive  or  exemplary  damages  in  the  nature  of  punish- 
ment, and  as  a  warning  to  others  not  to  offend  in  like  manner. 

The  judge  very  unequivocally  instructed  the  jury  that  the 
defendants  had  shown  no  legal  justification  for  their  acts,  and 
must  be  found  guilty,  and  that  the  only  question  for  them  was 
the  amount  of  damages, — that  they  were  bound  to  give  damages 
at  all  events  for  the  injuries  to  the  plaintiff's  person,  and  for 
detention  to  the  full  extent  of  said  damages ;  that  they  could  not 
consider  the  testimony  put  in  by  defendants  in  mitigation  of  such 
actual  damages,  but  must  give  a  verdict  for  matters  named  under 
the  1st  head  to  the  full  amount  proved  without  diminution,  on 
account  of  any  matters  of  provocation,  or  in  extenuation. 

The  judge  further  instructed  the  jury  that  they  might  consider 
the  testimony  put  in  by  defendants  under  the  2d  and  3d  heads, 
above  stated,  in  mitigation  of  any  damages  they  might  find  the 
plaintiff  had  sustained  under  either  or  both  of  said  grounds. 

These  rulings  present  the  question  whether  the  evidence  ob- 
jected to  was  admissible  for  the  special  purpose  to  which  it  was 
confined.  It  was  not  in  the  case  generally,  but  its  consideration 
and  application  was  restricted  to  the  special  grounds  of  damages 
set  up  beyond  what  may  properly  be  termed  the  actual  damages. 
It  was  entirely  excluded  as  a  justification,  or  as  mitigating  in  any 
degree  the  actual  damages. 

The  distinctive  points  of  the  rulings  which  perhaps  distinguish 
them  from  some  cases  in  the  reports,  and  some  doctrines  in  the 
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text-books,  are,  first,  that  they  exclude  entirely  this  species  of 
evidence  in  mitigation  of  actual  damages, — and,  secondly,  that 
they  admit  it  in  mitigation  of  damages,  claimed  on  the  other 
grounds  of  injury  to  the  feelings,  indignity,  and  punitive  dam- 
ages, although  the  evidence  related  to  matters  which  did  not 
transpire  at  the  instant  of  the  assault,  but  on  the  same  day,  and 
manifestly  connected  directly  with  the  infliction  of  the  injury 
complained  of. 

It  is  unquestionable  that  many  authorities  can  be  found  which 
seem  to  negative  the  proposition  that  acts  or  words  of  provoca- 
tion, except  those  done  or  uttered  at  the  moment,  or  immediately 
connected  in  time  with  the  infliction  of  the  injury,  can  be  given 
in  evidence  in  mitigation  of  damages.  But  most  of  these  cases 
seem  to  be  predicated  upon  the  idea  of  mitigation  of  the  positive, 
visible  damages, — those  damages  to  which  the  party  would  be 
entitled  on  account  of  the  actual  injury  to  his  person  or  his 
property. 

It  is  important  to  settle,  as  well  as  we  can,  the  general  princi- 
ple which  lies  at  the  foundation  of  the  law  applicable  to  damages, 
occasioned  by  the  illegal  acts  of  the  defendant.  We  understand 
that  rule  to  be  this — ^a  party  shall  recover,  as  a  pecuniary  recom- 
pense, the  amount  of  money  which  shall  be  a  remuneration*  as 
near  as  may  be,  for  the  actual,  tangible,  and  immediate  result, 
injury,  or  consequence  of  the  trespass  to  his  person  or  property. 
But,  in  the  application  of  this  general  principle,  there  has  been 
great  diversity  in  the  decisions,  and  in  the  doctrines  to  be  found 
in  the  text-books  touching  the  point  of  mitigation  or  extenuation. 

In  reference  to  injuries  to  the  person,  it  was  soon  seen  that 
this  literal  and  limited  rule,  if  applied  inexorably,  would  fail  to 
do  justice.  The  case  is  at  once  suggested,  where  an  assault  and 
battery  is  shown  to  have  been  wanton,  unprovoked,  and  grossly 
insulting;  inflicted  clearly  for  the  purpose  of  disgracing  the 
recipient,  and  at  such  a  time  or  place  as  would  give  publicity  to 
the  act,  and  yet  the  actual  injury  to  the  person  very  slight,  or 
hardly  appreciable.  Shall  the  law,  in  such  a  case  of  wanton 
insult  and  injury,  give  only  the  damages  to  the  face  or  the  per- 
son, as  testified  to  by  a  surgeon  ? 

On  the  other  hand,  a  case  is  suggested,  where  the  injury  to  the 
person  was  severe,  a  broken  limb  or  grievous  wounds,  or  perma- 
nent or  partial  disability,  and  yet  the  party  suffering  had  been 
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guilty  of  gross  abuse,  provoking  the  assault  by  insulting  language 
or  false  accusations,  or  most  offensive  libels  upon  the  defendant 
or  his  family,  or  had  outraged  the  community  in  which  he  lived, 
by  a  series  of  acts  or  declarations  which  justly  aroused  and  kept 
alive  the  indignation,  which  at  last  found  vent  in  the  infliction  of 
some  personal  indignity,  accompanied  by  force  and  violence,  which 
resulted  in  the  serious  manner  above  stated.  What  is  the  rule  as 
to  such  damages,  applied  to  the  aggravations  in  the  one  case,  and 
the  mitigations  in  the  other  ? 

If  we  take  the  case  of  such  an  assault,  which  has  been  pro- 
voked by  words  or  acts  at  the  time  of  the  trespass,  and  so  imme- 
diately connected  therewith  that  all  authorities  would  agree  in 
admitting  the  evidence  in  mitigation,  the  precise  question  then 
is,  for  what  purpose  can  it  be  used,  and  what  damages  can  it 
mitigate  ? 

All  agree  that  these  facts  cannot  be  a  legal  justification,  and 
be  used  in  bar  of  the  action.  The  plaintiff  is  undoubtedly  enti- 
tled to  a  verdict,  with  damages.  It  is  said  these  facts  may  be 
used  to  mitigate  the  damages.  But  what  damages?  If  the 
assault  was  illegal  and  unjustified,  why  is  not  the  plaintiff,  in  such 
case,  entitled  to  the  benefit  of  the  general  rule,  before  stated — 
that  a  party  guilty  of  an  illegal  trespass  on  another's  person  or 
property,  must  pay  all  the  damages  to  such  person  or  property, 
directly  and  actually  resulting  from  the  illegal  act  ?  Admit  that 
the  defendant  was  provoked,  insulted,  irritated,  and  justly  indig- 
nant at  the  acts  or  language  of  the  plaintiff.  If  those  provoca- 
tions did  not  reach  the  point  of  a  legal  justification  of  the  assault, 
then,  so  far  as  the  question  arises  for  which  party  the  verdict 
shall  be  given,  they  are  immaterial,  and  out  of  the  case.  The 
assault  was  wholly  legal  or  wholly  illegal.  There  can  be  no  such 
thing  as  apportioning  the  guilt ;  making  the  act  half  legal  and 
half  illegal.  It  is  not  one  of  the  class  of  cases  where  the  suffer- 
ing party  contributed  to  the  injury,  and  thereby  lost  his  right  of 
action.  The  contribution,  to  work  that  effect,  must  be  co-opera- 
tion in  the  doing  of  the  act  itself,  which  is  complained  of, — i.  e., 
the  assault  and  battery;  or  whatever  the  alleged  specific  act 
may  be. 

If  then  the  act  is  confessedly  an  illegal  one,  and  unjustified  in 
law,  why  must  not  the  defendant  answer  for  and  pay  the  actual 
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damages  to  the  person  ?     On  what  principle  of  law  can  he  bo 
exonerated  ? 

In  the  case  before  us  the  presiding  judge  took  this  view.  He 
made  a  distinction  which  has  not  often  been  attended  to,  between 
a  recovery  for  the  actui^l  personal  damage  and  loss  of  time  and 
other  direct  injuries,  and  a  recovery  for  other  damages  based  on 
injury  to  the  feelings,  indignity,  insults,  and  the  like,  and  also  on 
the  claim  for  punitive  damages. 

Is  there  not  such  a  distinction  in  law  and  common  sense  ?  Take 
the  simple  case  of  the  meeting  of  two  men  in  a  public  street. 
One  addresses  the  other  with  opprobrious  and  insulting  language, 
calling  him  a  thief  or  a  liar.  The  other,  at  the  moment,  naturally 
excited  to  almost  uncontrollable  anger,  strikes  a  blow  which 
breaks  .the  arm  of  his  antagonist.  The  law  says  the  words  were 
no  legal  justification  for  the  blow.  It  was  therefore  a  trespass 
and  a  wrong.  What  damages  shall  be  awarded  ?  Can  they  be 
more  or  less,  according  to  the  provocation  on  one  side  or  the 
natural  anger  on  the  other  ?  There  is  the  broken  arm,  neither 
more  nor  less,  with  the  pain  and  suffering  and  expense  of  cure, 
and  the  loss  of  time,  all  which  are  open  and  appreciable,  and 
are  the  direct  and  immediate  consequences  of  the  legal  wrong. 
If  the  law  holds,  as  it  does,  sternly  and  unwaveringly,  that  the 
words  are  no  excuse  or  justification,  why  should  it  "  keep  the . 
word  of  promise  to  the  ear  but  break  it  to  the  hope,'*  by  allowing 
a  jury  to  evade  the  law,  whilst  in  form  keeping  it  by  a  verdict  for 
nominal  damages,  which  is  in  effect  one  in  favor  of  the  defendant  ? 
Why  not  say  rather  that  the  provocation  might  be  shown  in 
defence  of  the  action,  and  that  if  the  plaintiff  morally  deserved  to 
suffer  the  injury  by  reason  of  his  language,  that  should  be  a  legal 
excuse  ?  It  seems  to  be  a  legal  anomaly  to  say,  true,  it  is  an 
undefended,  naked  trespass  and  wrong,  but  no  real  damages  or 
recompense  shall  be  given.  It  is  giving  the  benefit  of  a  justifica- 
tion to  what  the  law  expressly  says  is  no  justification.  The 
restriction  of  the  rule  to  the  provocation  given  at  the  time  of  the 
assault,  does  not  obviate  the  objection  that  it  is  against  a  well- 
settled  principle  which  gives  real  and  substantial  redress  for  every 
unjustified  trespass.  Where  the  trespass  or  injury  is  upon  per- 
sonal or  real  property  it  would  be  a  novelty  to  hear  a  claim  for 
reduction  of  the  actual  injury  based  on  the  ground  of  provocation 
by  words.     If,  instead  of  the  owner's  arm,  the  assailant  had 
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broken  his  horse's  leg,  in  the  case  before  stated,  must  not  the 
defendant  be  held  to  pay  the  full  value  of  the  horse  thus  rendered 
useless  ?  Or  in  case  of  trespass  on  land,  can  the  actual  damage 
be  mitigated  by  showing  that  it  was  provoked  by  unfriendly  or 
unneighborly  words  ?  Or  in  case  of  a  damage  at  sea,  could  an 
intentional  and  unnecessary  collision  be  mitigated,  so  far  as  the 
actual  injury  was  in  question,  by  proving  that  the  navigator  was 
insulted  and  irritated  by  taunting  and  exciting  language  from  the 
deck  of  the  injured  vessel  ? 

But  there  is  no  doubt  that  the  law  has  sanctioned,  by  a  long 
series  of  decisions,  the  admission  of  evidence  tending  to  show  on 
one  side  aggravation,  and  on  the  other,  mitigation  of  the  damages 
claimed.  Verdicts  for  heavy  damages  have  been  sustained  where 
the  actual  injury  to  the  person  was  very  slight  or  merely  con- 
structive, and  other  verdicts  for  merely  nominal  damages  have 
been  confirmed  where  the  actual  injuries  were  shown  to  have  been 
serious.  In  the  first  class  of  such  cases  the  plaintiff  has  not  been 
restricted  to  proof  of  the  injury  to  the  person,  but  has  been 
allowed  to  show  the  circumstances  attending  the  act,  and  to  have 
damages  for  the  insult,  indignity,  injury  to  his  feelings,  and  for 
the  wanton  malice  and  unprovoked  malignity  of  the  deed.  And 
it  is  now  settled,  certainly  in  this  state,  that  he  may  be  allowed^ 
in  addition,  exemplary  damages  in  the  way  of  punishmetit  or 
warning  to  the  transgressor  and  others. 

Now  this  opens  a  wide  field  for  uncertain  or  speculative  damages 
for  matters  not  tangible  or  susceptible  of  accurate  estimation,  but 
based  upon  principles  and  considerations  different  from  those 
which  determine  the  actual  injuries  as  before  described.  These 
are  such  as  lie  patent,  and  require  only  a  calculation  of  time  lost, 
pain  suffered,  or  the  value  of  a  permanently  injured  limb,  or  the 
like.  But  when  the  injury  to  the  feelings,  the  insult,  the  morti- 
fication, the  wounded  pride,  or,  to  sum  up  all  in  one  word,  the 
indignity,  are  pressed  as  grounds  for  pecuniary  indemnity,  super- 
added to  the  claim  for  punitive  and  exemplary  damages,  they  evi- 
dently and  necessarily  require  a  consideration  of  all  the  facts  in 
any  way  clearly  and  fairly  connected  with  the  trespass,  and  bear- 
ing upon  the  motives,  provocations,  and  conduct  of  both  parties 
in  the  controversy,  which  has  culminated  in  an  assault  by  one 
upon  the  other.  How  otherwise  can  a  jury  fairly  estimate  what 
should  be  awarded  by  way  of  punishment,  or  as  a  reasonable  satis- 
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faction  for  injured  feelings?  These  damages,  as  our  law  now 
stands,  are  made  up  of  injuries  partly  private  and  partly  public 
in  their  nature.  If  evidence  of  this  nature,  admitted  to  enhance 
the  actual  damages  to  the  person,  may  be  given,  why  should  not 
the  same  kind  of  evidence  be  given  by  way  of  mitigation  of  dam- 
ages claimed  on  such  grounds  ? 

If  the  plaintiif  restricts  himself  distinctly  to  the  single  claim 
for  the  actual  damages  to  his  person,  and  the  direct,  tangible 
results  therefrom,  and  expressly  waives  all  claim  beyond,  it  would 
seem  that  the  defendant  should  be  limited  to  matters  strictly  in 
defence  or  justification  of  his  act,  as  in  other  cases  of  trespass. 
But  if,  as  in  this  case,  he  claims  beyond  this,  for  injured  feelings 
and  for  punishment,  the  question  arises  (which  is  the  main  ques- 
tion made  by  the  plaintiff),  what  is  the  limit  of  the  evidence  which 
may  be  admitted  in  mitigation  or  extenuation  ?  It  is  not  denied 
that  some  evidence  of  this  nature  is  admissible.  The  precise  ques- 
tion is  whether  it  is  to  be  confined  to  what  transpired  at  the  time 
of,  or  in  immediate  connection  with  the  act.  If  a  party  claims 
damages  not  merely  for  the  naked  assault,  but  for  his  wounded 
feelings,  and  seeks  to  inflame  them  by  showing  that  he  had  been 
publicly  insulted  by  opprobrious  language  used  with  the  evident 
intent  to  degrade  him  in  the  eyes  of  his  fellow-citizens,  may  not 
the  defendant  be  allowed  to  show  that  the  complainant  had  him- 
self been  guilty  of  using  like  words,  or  by  his  conduct  and  by 
insults  and  provocations  had  really  been  the  cause  of  the  assault  ? 
The  plaintiff  may  have  been  passive  and  silent  at  the  moment  of 
the  assault,  whilst  the  defendant  was  violent  and  denunciatory, 
and,  if  no  facts  can  be  shown  beyond  those  transpiring  at  that 
meeting,  the  plaintiff  would  present  a  case,  apparently  calling  for 
exemplary  damages,  whilst,  if  the  whole  truth  was  brought  out, 
the  defendant  would  appear  the  least  in  fault,  so  far  as  regards 
provocation. 

And  so,  if  the  plaintiff  claims  for  damages  of  this  nature,  for 
an  assault,  not  by  a  personal  enemy,  but  by  those  whose  indigna- 
tion had  been  aroused  in  matters  of  a  general  and  public  nature, 
may  not  all  damages,  beyond  those  actually  suffered  in  his  person, 
be  modified  or  affected  by  evidence  of  his  acts  or  declarations, 
calculated  to  arouse  a  just  indignation  and  disgust  ?  Why  should 
the  man  who  has  intentionally  and  grossly  outraged  decency,  or 

aroused  indignation  by  his  violation  of  common  humanity,  be 
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allowed  to  recover  for  his  injured  feelings,  and  the  public  degra- 
dation to  which  he  has  been  subjected  ?  Or  rather,  why  should 
not  a  jury  be  allowed  to  know  all  the  facts,  directly  connected 
with  the  act,  although  not  transpiring  at  the  moment,  and  from 
them  determine,  whether  any,  and  if  any,  what  damages  should 
be  allowed  beyond  the  actual  injury  to  the  person  or  property  ? 
If  facts  beyond  the  act  are  to  be  allowed  to  aggravate,  why  should 
not  like  facts  be  allowed  to  mitigate  this  class  of  damages  ?  Where, 
for  instance,  a  man  had  been  guilty  of  frequent,  indecent  expo- 
sures of  his  person  in  public  streets,  accompanied  by  obscene 
language  and  gross  insults  to  females,  and  had  persisted  in  such  a 
course,  until  a  body  of  his  townsmen,  indignant  and  outraged, 
seized  him  and  inflicted  punishment,  and  carried  him  away  and 
confined  him  for  a  day,  or  other  like  proceedings ;  and  for  this 
assault  and  battery  and  imprisonment  an  action  is  brought  and  a 
claim  set  up  for  recompense  for  injured  feelings,  indignity  and  for 
punitive  damages.  At  the  trial,  he  proves  these  acts, — rough 
handling,  and  degrading  treatment,  and  personal  imprisonment, 
and  makes  out  a  case  of  apparently  inexcusable  interference  with 
his  liberty  and  his  person,  and  his  sense  of  self-respect.  The 
defendants  cannot  show  that  he  did  or  said  anything  at  the  time 
of  the  arrest.  But  are  they  to  be  precluded  from  showing  any- 
thing in  mitigation  of  such  a  claim  ?  The  law  is  fully  vindicated 
when  it  gives  such  a  man  his  full,  actual  damages.  When  he  asks 
for  more,  he  opens  a  new  ground  for  his  opponent,  who  may  well 
say  you  have  no  fair  claim  for  damages  on  this  ground,  for  your 
own  conduct  and  language  aroused  the  indignation  which  led  to 
the  acts  complained  of. 

There  is  an  instinct,  or,  if  not  quite  that,  a  dictate  of  common 
sense,  which  it  is  neither  wise,  or  hardly  possible  for  the  law  to 
disregard, — that  a  man  should  not  have  pecuniary  recompense  for 
injured  feelings  or  public  degradation,  when  he  has  himself  out- 
raged the  feelings  of  another,  or  so  conducted  as  justly  to  excite 
public  odium  by  open  contempt  of  the  decencies  of  life-  The  old 
legal  requirement,  that  he  that  asks  for  redress  ^^  must  come  into 
court  with  clean  hands,"  at  once  occurs  to  us.  The  law  will  pro- 
tect the  hand  from  actual  violence  upon  it,  although  it  may  sadly 
need  ablution,  but  beyond  this  will  require  "  a  show  of  hands'* 
before  it  will  adjudge  damages  for  an  alleged  defilement. 

The   ruling  of  the  judge,  in  this  case,  was  peremptory  and 
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anqualified,  that  the  evidence  made  out  no  legal  defence,  and  that 
the  verdict  must  be  for  the  plaintiff  "  to  the  full  extent  of  the 
damages  sustained  by  the  injuries  to  the  plaintiff's  person,  and 
for  detention/' 

If,  after  this  ruling,  the  defendant  had  consented  to  a  default, 
and  the  case  had  come  before  a  judge  to  determine  the  damages, 
and  the  same  claim  for  cumulative  and  exemplary  damages  had 
been  made  and  pressed,  would  any  judge  have  excluded,  in  the 
hearing  before  him,  the  evidence  offered  in  this  case  ?  If  he  had, 
how  could  he  determine  the  degrees  of  aggravation  or  extenua- 
tion, or  come  to  any  satisfactory  conclusion  on  the  matter  of  dam- 
ages ?  As  before  said,  the  jury  in  this  case  were  in  the  same 
condition,  after  the  ruling,  as  a  judge  would  have  been  after 
default. 

When  we  consider  the  nature  and  the  grounds  of  this  claim  for 
exemplary  or  punitive  damages,  it  is  diflScult  to  see  why  the  evi- 
dence of  provocation  or  mitigation,  if  allowed  at  all,  should  be 
restricted  to  the  time  of  the  overt  act.  What  happened  then 
may,  and  generally  would,  give  a  very  partial  and  insufficient 
view  of  all  the  circumstances  which  in  truth  belong  to  the  matter 
in  question,  and  serve  to  aggravate  or  diminish  the  injury  to  the 
feelings,  or  the  malice  of  the  act.  Every  one  sees  this  at  a 
glance. 

We  think  it  will  be  found,  on  a  careful  examination  of  the 
cases,  that  where  this  rule,  limiting  the  evidence  to  what  trans- 
pired at  the  moment,  has  been  enforced,  the  claim  was  to  diminish 
the  damages  for  the  actual  corporeal  injury  and  loss  of  time,  and 
no  distinction  was  made  between  those  and  exemplary  damages. 
The  reasoning  to  be  found  in  this  class  of  cases  is  very  similar  to 
that  found  in  the  decisions  at  common  law,  where  the  degree  of 
guilt  is  lessened,  and  a  different  and  distinct  offence,  of  a  less 
degree,  is  found  by  reason  of  proof  of  sudden  and  provoked 
anger ;  as  where  a  homicide  is  reduced  from  murder  to  man- 
slaughter. But,  in  such  trials,  these  matters  of  provocation  and 
sudden  anger  are  introduced,  not  to  mitigate  a  crime  found 
or  admitted,  but  are  strictly  matters  in  defence,  and  modify  or 
give  character  to  the  act,  in  determining  what  crime  has  been  in 
fact  committed,  and  are  used  for  that  purpose.  In  such  case  it 
becomes  important  to  know  whether  the  act  was  the  result  of 
Budden  passion,  or  whether  there  had  been  time  for  the  passions 
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to  cool.  But  in  a  civil  action  for  trespass  the  liability  of  the 
party  for  actual  damages  does  not  depend  upon  the  intent  or  state 
of  mind  of  the  trespasser.  lie  may  be  liable,  if  his  act  was 
unlawful,  although  he  did  not  intend  to  injure  any  one,  and  had 
no  anger  or  ill-will  towards  the  party  whose  person  or  property 
was  affected  by  his  illegal  act.  It  is  not  the  motive,  or  the  feel- 
ings under  which  the  legal  wrong  is  committed,  which  determines 
the  character  of  the  act,  or  the  amount  of  the  actual  damages 
resulting  from  it.  It  cannot  be  excused,  if  legally  unjustified, 
by  proof  of  sudden  passion,  or  the  absence  of  malice  or  wrong 
intent. 

The  analogy,  if  any,  between  civil  actions  and  criminal  prose- 
cutions, is  to  be  found  in  the  determination  of  the  extent  of 
punishment  in  the  one,  and  the  amount  of  exemplary  or  cumula- 
tive damages  in  the  other.  Although  in  the  trial  of  criminal 
cases  the  evidence  may  be  limited  to  the  time  of  the  occurrence, 
yet  every  judge  is  aware  that,  in  fixing  upon  the  sentence  to  be 
awarded,  be  does  not  hesitate  to  hear  evidence  or  statementa  as  to 
facts  and  acts  and  declarations  made  or  done  anterior  to  such 
time — ^in  order  to  ascertain,  as  well  as  he  can,  the  mitigating  or 
aggravating  circumstances  connected  with  the  offence.  So,  in 
determining  the  amount  of  damages  in  a  civil  suit,  beyond  the 
tangible,  as  before  explained — when  there  is  no  question  as  to  the 
fact  that  a  trespass  has  been  committed,  a  limitation  of  the  exa- 
mination into  what  transpired  at  the  moment  would  seem  to  fall 
far  short  of  what  reason  and  common  sense  would  prescribe.  It 
seems  hardly  just  to  require  any  tribunal  to  act  and  determine 
such  questions,  and  to  award  damages  in  the  nature  of  punishment, 
and  withhold  from  it  all  knowledge  of  the  facts  which  may  fairly 
be  said  to  give  the  moral  character  of  the  act,  and  the  actual 
guilt  of  the  respondent. 

We  are  aware  that  great  care  must  be  taken  to  confine  the 
examination  to  such  matters  as  are  clearly  and  directly  connected 
with  the  acts,  or  give  color  or  character  to  it.  Mere  evidence  of 
general  bad  character, — or  unpopularity,  or  of  acts  or  declara- 
tions of  ancient  date,  or  not  clearly  and  really  part  and  parcel 
of  the  matter  in  question,  must  be  excluded.  But  time  is  not  of 
the  essence  of  the  principle,  but  fairly  established  direct  connec- 
tion, as  cause  or  effect.  It  is  impossible  to  accurately  define  the 
limits,  so  as  to  reach  every  case.     But  there  can  be  no  greater 
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difiBculty  in  the  application  of  this  than  of  many  other  rules  of 
law. 

In  the  case  at  bar,  the  evidence  was  limited  to  the  transactions 
of  the  day  on  which  the  assault  was  committed,  and  very  evidently 
was  of  matters  connected  directly  with  the  acts  done.  If  it  had 
been  excluded,  after  the  evidence  on  the  part  of  the  plaintiff  had 
been  heard,  how  could  the  jury  have  properly  or  understandingly 
determined  what  punitive  damages  should  be  given  in  vindication 
of  outraged  law,  or  for  the  indignity  and  injury  to  the  feelings  ? 
They  had  a  right  to  know,  and  the  defendants  had  a  right  to  place 
before  them  the  true  relations  of  the  parties,  and  to  show  how  far 
the  act  was  wanton,  malicious,  vindictive,  or  unprovoked,  or  how 
far  extenuated  by  the  conduct,  declarations,  or  provocations  of  the 
complaining  party. 

On  the  whole,  after  a  full  consideration  of  the  case,  and  the 

cases,  we  think  that  the  rulings  of  the  judge  were  not  erroneous, 

but  give  the  rules  on  this  subject  which  are  practical,  and  in 

accordance  with  common  sense  and  the  general  principles  of  the 

law. 

Exceptions  overruled. 

Cutting,  Dickerson,  Barrows,  and  Tapley,  JJ.,  concurred. 

This  is  one  of  that  class  of  cases,  heiisiblc,    and   that   of  the  defendants 

where  there  existed  at  the  time  it  oc-  excusable — and  that,  therefore,  it  was 

curred,  and  even  at  the  present  time,  to  proper  for  the  court  to  place  its  stigma 

some  extent,  there  exists,  a  degree  of  upon  the  action.     This  is  not  said,  in- 

unfairness,  in  judgment  and  opinion,  deed,  in  so  many  words,  but  it  is  fairly 

which  renders  it  extremely  difficult  to  implied. 

say  anything  w^hich  will  be  kindly  re-  This  is  a  result  to  which  courts  of 

ceived,  or  candidly  weighed.     But  we  justice  should  never  come,  except  in  the 

feel  compelled  to  say,  that  the  facU  of  most  unquestionable  cases,  where  there 

this  case,  placed  beside  the  verdict  of  is  no  pretence  of  anything  more  than  a 

$6.46,  certainly  do  indicate  a  substan-  nominal*  breach  of  the  law,  and  where 

tial   failure  of  the  suit,  if  not  of  jus-  the  action  is  therefore  clearly  vexatious, 

tice.     The  jury  must  have  treated  the  And   it  is  especially   unbecoming    for 

evidence  given  in  mitigation  of  damages,  courts  to  fall  into  this  view,  out  of  re- 

as  a  substantial  justification  of  the  as-  spect  for,  or  sympathy  with,  or  dread  of, 

sanlt,  battery,  and  false  imprisonment,  an  intensified  partisan  public  opinion, 

with  all  its  incidents  of  humiliation  and  It  is  the  duty  and  the  business  of  courts, 

outrage.    The  verdict  very  clearly  mani-  to  hold  the  scales  of  justice  evenly  and 

fcsts  an  opinion  in  the  mind  of  the  court  firmly  between  the  most  embittered  par- 

and  jury,  that  the  plaintiff  was  more  in  tisans   of    contending  factions   in   the 

fault  than  the  defendants — in  short,  that  state,  when  such  become  sal  tors  before 

the  conduct  of  the  plaintiff  was  repre-  them. 
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We  might  better  have  no  courts,  than  differently  stated  from  what  it  seems  to 

to  have  them  echo  the  varying  surges  of  have  been  in  the  trial  of  this  case,  or  it 

an  ever-changing  and  baseless  public  would  be  very  likely  to  be  misapplied 

sentiment.     In  a  case  like  the  present,  by  the  jury,  as  it  certainly  was  here, 

it  would  be  far  better  to  have  the  court  The  error  in  the  charge  seems  to  be 

instruct  the  jury,  in  so  many  words,  in  treating  »* the  injury  to  the  plaintiff's 

that  the  plaintiff's  disregard  of  the  com-  feelings,  the  indignity  and   the  public 

raon  courtesies   and  decencies  of  life,  exposure,"  as  forming  no  part  of  the 

justified  the  defendants  in  inflicting  such  actual  damages  in  the  action.     Nothing 

punishment  upon  him,  as  would  teach  could  be  further  from  the  truth;  since 

him  not  to  repeat  the  offence,  and  to  these  things  not  only  constitute  a  por- 

conduct  with   more    circumspection  in  tion  of  the  actual  damages,  but  the  prin- 

thc  future,  than  to  have  left  the  case  <*»pal  portion.     It  is  scarcely  possible  to 

to  the  jury,  in  such  a  slipshod  way,  as  conceive  any  proposition  more  unjust  or 

to  bring  about  the  same  result  exactly,  unreasonable— not  to  say  absurd— than 

but  without  any  technical  violation  of  to  suppose  that  in  a  transaction  like  that, 

the  rules  of  law.     And  we  must  say,  it  through  which  the  plaintiff  was  dragged 

seems  to  us  that  the  charge  of  the  court  ^Y  the  defendants,  that  the  actual  -  in- 

below,  and  the  opinion  of  the  full  court,  J^^Y  to  his  person  and  his  detention" 

although  clearly  not  so  intended,  must  embraced  all  for  which  he  was  eniiiled 

have  operated  in  that  direction.  to  compensation  under  the  head  of  actual 

Possibly  some  may  claim,  that  upon  damages, 

a  nice  construction,  there  was  no  error  It  is  not  probable,  indeed,  that   the 

in  law,  and  all  agree  that  courts  cannot  plaintiff  was  of  that  delicate  organiza- 

be  expected  always  to  control  the  way-  ^io">  that  he  would  be  likely  to  suffer 

wardness   or  the   prejudices   of  juries,  any  irreparable  damage  merely  from  the 

But  this  is  generally  urged,  where  courts  >»^sult  and  indignity,  for  if  so,  he  could 

desire  to  throw  their  own  responsibility  n<^^  have  said  what  he  did.     But  there 

upon   the  irresponsibility  of  the  jury.  ^^  ^^^Y  persons  who,   from   similar 

And  it  seems  to  us  the  charge  to  the  treatment,  might  have  been  ruined  for 

jury,  in  this  case,  afforded  the  jury  an  J»^c  J  and  the  rule  of  law  is  the  same  in 

excellent    opportunity    to    punish    the  ^^^  such  cases.     And  there  is  no  case, 

plaintiff,  and  at  the  same  time  to  com-  except  the  present,  so  far  as  we  have 

plimcnt  the  defendants  for  taking   the  noticwl,  which  attempts  to  discriminate 

plaintiff  in  hand,  and  applying  the  rules  between  corporeal  and  external  injuries, 

of  Lynch  law  to  him,  in  the  summary  and  those  which  affect  the  sensibilities, 

mode  they  did.    This  was  all  very  well.  These  latter,  are  those  which  form  the 

provided  it  were  the  business  of  courts  chief  ingredient  of  damages  in  this  class 

to  administer  Lynch  law,  or  to  moderate  of  actions.     If  these  latter  are  to  be  ex- 

the  strictness  of  the  existing  law.     But  eluded  from  consideration,  or  justified 

as  that  is  not  the  fact,  but  the  contrary,  by  public  sentiment,  there  might  belter 

it  seems   a  peculiarly  unfortunate  dis-  come  an  end  of  all  pretence  of  the  ad- 

tinction  which  the  court  have  attempted  ministration  of  justice.     It  is  the  direct 

to  make  in  this  case,  between  compen-  and  sure  mode  of  encouraging  a  resort 

satory  and  exemplary  damages,  and  to  to  force  for  remedy  and  redress, 

allow  of  the  mitigation  of  one  and  not  We  know  that  some  very  able  writers, 

of  the  other.  and  among  them  the  late  Prof.  Green- 

If  there  be,  in  fact,  any  such  distinc-  leaf  (2  Evidence,  J  253  and  n.  et  s«q.)t 

tion  in  the  law,  it  should  certainly  be  contend  for  the  rule,  that  in  no  case  are 
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exemplary  or  panitive  damages  to  be  profession,  and  especially  the  conrts,  in 
given,  but  that  in  all  cases  they  shonld  this  country,  that  the  high  priyilege  of 
be  confined  to  making  compensation  to  free  speech  is  not  created,  or  maintained, 
the  plaintiff.  But  no  writer,  or  judge,  for  the  exclusive,  or  the  chief  benefit  of 
to  our  knowledge,  has  ever  before  at-  wise  and  discreet  men.  They  will  do 
tempted  to  limit  the  actual  damages  to  very  well  without  any  such  protection, 
which  the  plaintiff  was  in  all  cases  enti-  But  it  is  intended  for  the  protection  of 
tied  6_y  tray  of  compensation ^  to  loss  of  every  class  of  the  most  ranting  fools, 
time  and  injury  to  the  person,  in  cases  and  the  vilest  blackguards,  and  the  most 
of  trespass  and  false  imprisonment.  Mr.  infamous  blasphemers,  6xcept  as  they 
Sedgwick  (Dam.  665,  n.  1),  says,  that  are  liable  to  some  restraint  by  the  firm 
**  all  rules,  or  rather  definite  principles  and  wise  administrators  of  the  criminal 
of  damages  in  civil  actions,  must  be  re-  and  civil  law  of  the  land.  These  are 
ferred  either  to  compensation  or  punish-  the  only  men  who  require  protection  at 
mcnt."  No  one,  we  suppose,  would  for  the  hands  of  the  administrators  of  the 
a  moment  deny  that  the  plaintiff,  in  an  law ;  and  when  we  allow  ourselves  to  be 
action  of  this  character,  is  entitled  to  chcateil  with  the  delusion  that  the  simple 
recover  damages  for  "  the  injury  to  his  and  degraded,  or  the  offensive  and 
feelings,  the  indignity,  and  the  public  coarse-grained,  do  not  deserve  the  high- 
exposure;*'  and  it  would  seem  to  be  est  protection  of  the  law,  we  approach 
equally  improbable,  that  any  one  should  a  point  of  timeserving,  which  is  but  one 
hold,  that  such  damages  were  in  the  degree  removed  from  actual  corruption, 
nature  of  punishment  to  the  defendant,  of  which  we  already  begin  to  hear 
and  only  recoverable  under  that  head.  charges,  in  some  quarters,  but  we  trust 

The  truth  unquestionably  is,  in   the  wholly  without  foundation, 

present  case,  that  the  court  have  mis-  We  regret,  in  this  case,  the  afHrmance 

taken  the  application  of  their  own  rule,  of  the  principles  of  the  charge  in  the 

and  thus,  as  it  seems  to  us,  have  pre-  court  below  by  a  court  of  such  high  cha- 

sented  the  whole  case  in  a  most  unfor-  racter,  although  done  in  a  mode,  and 

tunatc  aspect — very  much  in  that  of  an  for  reasons,  which  show  the  high  dignity 

excuse  and  an  apology,  if  not  a  full  jus-  and  purity  of  the  tribunal,  and  do  also 

tification  of  Lynch  law,  than  which  no-  show,  as  it  appears  to  us,  that  an  uu- 

thing  could  have  been  further  from  its  fortunate    misapplication    of   the   very 

intention.  principle  upon  which  the   case   is   de- 

We  hope  no  one  will  be  simple  enough  cidcd,  must  have  occurred  in  the  court 

to  suppose  that  we  feel  any  other  than  below.      We    know   the   learning   and 

the  most  unqualified  disgust  and  con-  ability  of   the    court  from   which   the 

tempt  for  such  sentiments  as  were  ex-  decision   comes  ;   and   we    are    always 

pressed  by  the  plaintiff,  on  the  occur-  proud  to  welcome  its  members  among 

rence  of  the  most  disgraceful,  as  well  as  our  most  esteemed  friends ;  but  we  can- 

the  most  unfortunate  event,  which  has  not  shut  our  eyes  to  the  fact,  that  the 

ever  occurred  in  our  past  history.     The  substantial  damages  in  this  action  were 

only  possible  mode  of  accounting  for  blinked  out  of  sight,  and   disregarded 

such  folly,  in  speech,  is  that  folly  on  one  by  the  jury,  upon  grounds  which  are 

side  naturally  leads  to  counter  folly  upon  flagrantly  in  violation  of  the   leading 

the  other,  and  despotic  public  opinion  doctrine  of  the  decision,  viz.,  that  actual 

naturally  provokes  foolish  words.     But  and  compensatory  damages   cannot  be 

we  trust  it  is  not  needful  to  inform  the  denied  upon  any  ground  of  provocation 
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short  of  an  actual  justification  of  the  quest  to  charge,  and  not  upon  the  third, 

aiisault, battery,  and  fr.Ise  imprisonment,  except  so  far  as  it  tended  to  show  that 

which  was  not  attempted  in  this  action,  the  defendants  acted  under  a  misappre- 

Thc  testimony  offered  and  received  in  hension  of  the  law,  and  in  good  faith  ; 
mitigation  of  damages  in  this  action,  for  punitive  or  exemplary  damages  are 
might  well  enough  have  been  received,  not  given  with  any  reference  to  the  plain- 
upon  the  question  of  punitive  or  exem-  tiff's  misconduct,  w^ithin  the  limits  of 
plary  damages,  but  it  was  not  of  a  very  the  law,  but  solely  on  account  of  the 
satisfactory  character  upon  that  head  malice  and  wanton  misoondnct  of  the 
even.  The  only  portion  of  it  which  defendants,  and  to  admonish  them,  and 
seems  to  afford  any  just  apology  for  the  others  in  like  case,  not  to  repeat  the  mis- 
flagrant  misconduct  of  the  defendants,  conduct.  Is  there  anything  in  tlie  plain- 
was  the  stupid  blunder  of  the  provost-  tiff's  folly  and  bravatlo,  naturally calcu- 
marshal  in  directing  the  plaintiff  to  be  lated  to  induce  the  defendants  to  (ielieve 
"detained."  This  had  some  fair  ten-  *^*«y  had  any  legal  right  to  deal  with 
dency  to  vindicate  the  good  faith  of  the  ^^^  *"  'h©  manner  they  did  ?  Was  not 
defendants  in  arresting  the  plaintiff.  ^^^^  ^^^  charge  of  the  court,  and  the 
But  what  can  be  said  of  their  after-con-  result  of  the  trial,  directly  calculated  to 
duct  in  forcibly  carrying  the  plaintiff  encourage  such  abuses  of  right,  such 
three  miles,  and  dragging  him  before  a  flagrant  breaches  of  the  law  t  Was  not 
town  meeting,  and  sentencing  him  to  ^^e  conduct  of  the  defendants  malicious, 
take  an  oath  to  support  the  Constitution  wanton,  and  intentionally  insulting Vmd 
of  the  United  States  1  They  might,  with  abusive  ?  Can  there  be  more  than  one 
the  same  propriety,  have  sentenced  him  opinion  on  these  subjects  ?  And  was 
to  be  hanged,  or  burned  to  death.  And  t^^t  the  charge  in  the  court  below,  the 
if  they  had  done  so  and  carried  the  sen-  verdict  of  the  jury,  and  the  overruling 
tenco  into  execution,  and  been  indicted  of  the  exceptions,  all  calculated  to  en- 
for  murder,  they  should,  so  far  as  we  courage  such  conduct,  and  to  discourage 
can  sec,  upon  the  principle  of  this  deci-  such  actions  ?  If  so,  can  we  fairly  cx- 
sion,  have  been  permitted  to  show  the  P^^*  parties  suffering  like  indignities  to 
plaintiff's  provoking  bravado  talk  in  appeal  to  the  tribunals  for  redress  ?  And 
mitigation  of  punishment — or  possibly  ^^^^  ^^^  ^^^  result  of  such  experiences, 
to  reduce  the  verdict  from  murder  to  in  courts  of  justice,  sooner  or  later,  end 
manslaughter.  in  a  resort  to  force  in  all  such  cases  ? 

It  does  not  seem  to  us  that  such  evi-  These  are  plain  questions,  but  they  are 

dence  should  have  been  permitted  to  go  fundamental  to  the  very  existence  of 

to   the  jury,  upon   either   the   first  or  free  states  and  private  liberty,  both  of 

second  point  matic  in  the  plaintiff's  re-  person  and  speech.  I.  F.  R. 
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Supreme  Court  of  Pennsylvania. 

GILLIS  ».  THE  PENNSYLVANIA  RAILROAD  C0.« 

The  platform  of  a  railroad  company  at  a  station  is  in  no  sense  a  public  highway. 
There  is  no  dedication  to  pnblic  use  as  such. 

Tlie  platform  is  for  the  accommodation  of  passengers,  and  being  unenclosed,  per- 
sons hare  the  privilege  but  have  not  the  legal  right  of  walking  over  it  for  other 
purposes. 

The  owner  of  property  is  not  liable  to  a  trespasser  or  to  one  who  is  on  it  by 
mere  permission  or  sufferance,  for  negligence  of  himself  or  servants,  or  for  that 
which  would  be  a  nuisance  in  a  public  street  or  common. 

To  persons  who  come  on  to  a  platform  to  meet  or  part  with  passengers,  or  who 
Bfand  in  such  relation  to  the  company  as  requires  care,  the  company  is  bound  to 
have  tlie  structure  strong  enough  to  bear  all  who  could  stand  upon  it. 

The  owner  is  bound  to  have  the  approach  to  his  house  sufficient  for  all  visitors 
on  business  or  otherwise,  but  if  a  crowd  gathers  on  it  to  witness  a  passing  parade, 
&c.,  and  it  breaks  down,  though  not  sufficient  for  its  ordinary  use,  he  is  not  liable 
to  one  of  the  crowd  who  might  be  injured. 

Error  to  the  Court  of  Common  Pleas  of  Cambria  county. 

This  was  an  action  on  the  case  for  injuries  sustained  by  the 
plaintiff  by  the  breaking  down  of  a  platform  of  the  defendants 
at  the  Johnstown  station,  Cambria  county. 

The  declaration  contained  four  counts.  The  first  count  charged 
that  the  defendants,  being  a  corporation  for  conveying  freight  and 
passengers,  and  having  the  sole  control  of  the  passenger  depots, 
platforms,  &c.,  along  the  road  for  the  mutual  accommodation  of 
themselves  and  the  public,  built  a  platform  at  the  Johnstown 
station,  bridging  a  chasm  over  the  bed  of  an  abandoned  canal,  on 
which  large  numbers  of  people  were  in  the  habit  of  congregating, 
"as  a  matter  of  general  custom;"  and  it  was  the  duty  of  the 
defendant  to  construct  the  platform  so  as  to  make  it  safe  and  keep 
it  in  good  repair ;  that  it  had  come  to  the  knowledge  of  the  de- 
fendants that  the  timbers  of  the  platform  were  rotten,  and  "  insuffi- 
cient to  support  a  large  multitude  of  people,"  but  that  they 
notwithstanding  insufficiently  repaired  it ;  that  on  the  14th  of 
September  1806,  **  on  the  occasion  of  the  visit  of  Andrew  John- 
son, President,  &c.,  and  suite,  to  Johnstown,"  the  defendants  fur- 
nished a  special  train,  and  made  a  special  time-schedule  for  their 
accommodation,  by  which  the  train  was  required  to  stop  a  longer 

'  We  are  indebted  for  this  case  to  P.  F.  Smith,  Esq.,  State  Reporter. — Ed. 
Ax.  L.  R. 
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time  than  usual  for  passenger  trains  at  Johnstown,  &c.,  the  com- 
pany notifying  the  people  at  Johnstown  and  vicinity  of  the  time 
of  arrival  and  departure  of  the  train  at  Johnstown,  the  stoppages 
being  made  by  the  direction  of  the  defendants  to  give  the  people 
an  opportunity  of  receiving  Mr.  Johnson  and  hearing  him ;  that 
it  had  been  publicly  made  known  that  wherever  Mr.  Johnson  and 
his  company  had  stopped  large  numbers  of  people  congregated, 
and  thereupon  it  became  the  duty  of  the  defendants  "  to  have  the 
platform  aforesaid  made  sufficiently  strong  to  bear  and  uphold  as 
many  people  as  might  congregate  thereon  on  the  occasion  afore- 
said ;"  that  the  defendants,  knowing  the  insecure  condition  of  the 
platform,  did  not  use  due  diligence  to  have  it  made  secure,  but 
permitted  and  invited  "  a  large  multitude  of  people  to  congregate" 
thereon  without  notifying  them  or  the  plaintiff  of  its  insecure 
condition  ;  that  the  platform  broke  and  precipitated  the  multitude 
with  the  plaintiff  into  the  chasm,  by  which  he  was  injured  and 
wounded.  The  second  count  averred  that  the  company  carried 
Mr.  Johnson  and  his  party  by  agreement  and  for  hire,  and  that 
the  platform  was  part  of  the  company's  highway ;  the  count  was 
otherwise  substantially  as  the  first.  The  fourth  count  averred  that 
the  plaintiff  went  to  the  station  on  the  occasion  of  Mr.  Johnson's 
visit,  at  the  defendants'  special  instance  and  request ;  that  the 
train  was  not  stopped  at  the  usual  place  of  stopping,  but  about 
two  hundred  yards  beyond  it,  without  giving  notice  to  the  people 
assembled,  and  to  the  plaintiff,  and  that  the  ''  plaintiff  and  the 
multitude  were  compelled  to  change  their  position  to  get  a  better 
view  of  the  party,"  thereby  causing  them  to  congregate  more 
numerously  "  on  the  insecure  part  of  the  platform ;" — otherwise 
substantially  as  in  the  first  count.  The  third  count  averred  that 
the  plaintiff  was  a  passenger  on  the  train,  and  got  off  the  train  on 
to  the  platform  which  broke,  &c. 

The  facts  necessary  for  an  understanding  of  this  case  appear 
to  be  substantially  the  following : — 

At  or  near  the  Johnstown  station  of  the  defendants,  their  rail- 
road crosses  the  canal  constructed  by  the  state,  at  an  angle  of 
about  25  degrees — the  canal  being  now  abandoned ;  the  passen- 
ger station  and  its  platform  are  further  west  than  the  canal ;  east- 
wardly  of  this  platform  is  a  township  bridge  over  the  canal ;  that 
part  of  the  canal  between  the  railroad  track  and  the  township  bridge 
is  also  planked  over,  making  a  continuous  platform  from  the  passen- 
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ger  station  to  the  track  and  the  township  bridge.  On  the  14th 
of  September  1866,  Mr.  Johnson  and  his  party  were  coming  from 
Pittsburg,  on  their  way  from  Chicago,  on  a  special  train  of  the 
defendants,  which  was  provided  without  compensation.  X^e  train 
was  running  on  a  special  time-schedule,  and  at  the  request  of  Mr. 
Johnson,  or  some  of  his  party,  it  was  arranged  that  it  should  stop 
about  five  minutes  at  each  of  several  points  along  the  road, 
Johnstown  amongst  others,  that  the  people  might  have  an  oppor- 
tunity of  seeing  and  saluting  them.  It  was  generally  known 
through  the  newspapers  that  the  party  would  pass  Johnstown  on 
that  day,  but  no  previous  notice  of  the  time  of  the  arrival  of  the 
train  had  been  given  by  the  company.  A  clerk  in  the  telegraph 
office,  however,  mentioned  the  time  in  a  printing-office  in  Johns- 
town, and  before  the  arrival  of  the  train  handbills  had  been  posted 
through  the  town  announcing  the  precise  time  of  arrival,  and  a 
very  large  crowd  of  people  assembled  at  the  station  and  on  the 
platform.  The  train  at  first  stopped  at  the  usual  place  near  the 
passenger  station,  but  it  being  supposed  that  in  that  position  the 
people  would  not  have  a  good  opportunity  to  see  and  hear  Mr. 
Johnson  and  his  party,  who  were  on  the  hindmost  car,  the  train 
was  immediately  moved  a  short  distance  further  east.  The  crowd 
pressed  onwards,  collecting  in  very  great  numbers  near  the  hind- 
most car,  on  that  part  of  the  platform  over  the  canal,  when  the 
platform  gave  way  and  all  on  it,  with  the  plank  and  broken  timbers, 
were  precipitated  into  the  canal,  a  depth  of  about  twenty  feet. 
The  plaintiff  was  amongst  those  who  thus  fell.  Two  or  three  were 
instantly  killed ;  some  died  afterwards  from  the  effects  of  the  fall, 
and  many  were  more  or  less  seriously  injured.  The  plaintiff  was 
badly  hurt.  He  brought  this  suit  to  recover  damages  for  the 
injuries  then  received. 

There  was  no  evidence  at  all  on  the  3d  count,  the  defendant 
not  having  been  on  any  passenger  train  of  the  defendants  that 
day. 

The  court  below  directed  the  jury  to  find  a  verdict  for  defend- 
ants. 

A.  Kopelin  and  R,  J.  Johnston  (with  whom  w&s  2>.  McLaugh' 
lin)^  for  plaintiff  in  error. — The  defendants  were  bound  to  use 
their  property  so  as  not  to  endanger  others :  Broom's  Leg.  Max. 
257.     Had   the   plaintiff  been  a   trespasser   it  would  not   have 
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excused  the  defendant's  negligence :  2  Redfield  193,  194 ;  Mayne 
on  Damages  4,  44 ;  Pierce  on  Railways  285 ;  C.  ^  CI  Railway 
V.  Terry,  8  Ohio  670 ;  Birge  v.  Gardner^  19  Conn.  R.  507 ;  Bird 
V.  ffolbrook,  4  Bing.  628  f  Brown  v.  Lynn,  7  Casey  510.  Tliere 
was  negligence  in  keeping  the  platform  in  the  condition  in  which 
it  was,  and  the  question  whether  there  was  concurring  negligence 
was  for  the  jury :  0.  ^  3/.  JS.  R.  v.  Gullett,  16  Ind.  St.  R.  487. 
Public  policy  requires  that  railroad  companies  should  construct 
*  and  keep  their  roads  and  appurtenances  as  well  for  the  public 
interest  as  their  own :  Pierce  on  Railways  229 ;  Bank  of  Pitts- 
burg V.  Whitehead,  10  Watts  402 ;  Kemnwrer  v.  Edelman,  11 
Harris  143 ;  Bush  v.  Johnston,  Id.  209 ;  Holmes  v.  WatJion^  6 
Casey  457 ;  Fisher  v.  Knox,  1  Harris  625 ;  Pittshirg  v.  Grier, 

10  Id.  64 ;  Id.  384 ;  1  Redfield  on  Railways  603-607 ;  Pierce  on 
Railways  244,  245,  487,  488.  Railroad  companies  must  keep 
their  platforms  in  a  safe  condition  for  those  who  are  on  them 
either  by  their  direct  permission  or  through  contract  with  others : 
Satvyer  v.  R.  ^  B.  Railway,  27  Vt.  Rep.  377 ;  Marshall  v.  F., 
N.  ^  B.  R,  K,  11  C.  B.  655 ;  Gerhard  v.  Batss,  20  Eng.  L.  k 
Eq.  129 ;  Broome  on  Com.  Law  661,  679 ;  JDavis  v.  Pla^ik  Road 
Co.,  27  Vt.  602 ;  G.  K  Railway  v.  Harrison,  14  Eng.  L.  &  Eq, 
189 ;  P.  cf  R.  R,  V.  Derby,  14  How.  480 ;  (7.  V,  R.  v.  Hughes, 
1  Jones  141 ;  Carson  v.  Godley,  2  Casey  111 ;  Grier  v.  Sampson, 
3  Id.  183 ;  Elliott  v.  Pray,  10  Allen  378.  No  privity  need  be 
shown :  Pierce  on  Railways  270 ;  Hefiderson  v.  Penna.  R.,  IP. 
F.  Smith  325 ;  Sweeny  v.  0.  C  ^-  N.  R.,  10  Allen  368 ;  Corby 
V.  Hill,  4  C.  B.  N.  S.  556.  The  platform  was  dedicated  to  pub- 
lic use:  Banks  v.  S,  Y.  Railway,  32  Law  J.  Q.  B.  26.  One 
undertaking  an  act  by  which  the  conduct  of  others  may  be  pro- 
perly governed,  is  bound  to  do  it  so  that  no  one  will  suffer  by  his 
negligence :  Sweeny  v.  0.  C.  <f  iV.  R.,  supra;  Story  on  Bailments 
11 ;  Parsons  on  Contracts,  vol.  1,  372,  582-589  ;  Smith  on  Con- 
tracts 185 ;  1  Smith's  Leading  Cases  244 ;  Coggs  v.  Bernard,  2 
Ld.  Raym.  909 ;  1  Redfield  on  Railways  194,  note  6,  604 ;  Tho- 
mas V.  Winchester,  2  Selden  397.  When  the  gist  of  the  action 
is  negligence  it  is  a  question  for  the  jury :  1  Redfield  on  Rail- 
ways 544,  545 ;  Pierce  on  Railways  282 ;  2  Hilliard  on  Torts 
898,  409 ;  Beatty  v.  Gilmore,  4  Harris  463 ;  Beach  v.  Parmeter^ 

11  Id.  196 ;  L.  (f-  B.  R.  Co.  v.  Chenomth,  2  P.  F.  Smith  382 ; 
McGreto  v.  Stone,  3  Id.  436.     Opening  depots  and  platforms  is 


GILLIS  V.  RAILKOAD  CO.  783 

prima  facie  a  license  to  all  to  enter,  and  the  entry  is  not  a  tres- 
pass :  Pierce  on  Railways  251,  &c. ;  Com,  v.  Power,  7  Met.  696 ; 
Rail  V.  Power,  12  Id.  482 ;  1  Redfield  on  Railways  94.  The  de- 
fendants should  have  anticipated  the  gathering  and  provided 
against  accident :  Jones  v.  Bird,  5  B.  &  A.  837  ;  Beers  v.  Hoia- 
satonic  R.  Co.,  19  Conn.  666,  669 ;  Park  v.  O'Brien,  23  Id.  347 ; 
0.  if  M,  a.  v.  Oullett,  supra  ;  Bumham  v.  City  of  Boston,  10 
Allen  290 ;  UllioU  v.  Pray,  Id.  378 ;  Sweeny  v.  0.  C.  *f-  N.  R. 
Co.,  supra.  A  trespasser  even  would  recover  under  such  circum- 
stances :  Mayne  on  Damages  42, 43 ;  McCully  v.  Clarke,  4  Wright 
399.  The  case  should  have  been  submitted  to  the  jury :  3  Bl. 
Com.  379 ;  Sedgwick  on  Statutory  and  Const.  Law  542. 

C.  L.  Pershing  and  J.  Scott,  for  defendants  in  error. — There 
was  no  contract  relation  which  imposed  any  duty  on  the  defend- 
ants :  R.  R.  Co.  V.  Skinner,  7  Harris  298;  R.  R.  Co.  v.  Hummell, 

8  Wright  377 ;  R.  R.  Co.  v.  Norton,  12  Harris  465 ;  Kelly  v. 
Penna.  R.  R.  Co.,  7  Casey  372  ;  Knight  v.  Ahert,  6  Barr  472 ; 
Barker  v.  Midland  R.,  36  Eng.  L.  &  Eq.  258;  Pickford  v. 
Grand  Junction  R.,  8  M.  &  W.  372 ;  Lucas  v.  T.  ^  N.  B.  R., 

6  Gray  66 ;  Brand  v.  T.  ^  S.  R.,  8  Barb.  378  ;  Lygo  v.  Newhold, 

9  Exch.  Rep.  302;  Binks  v.  S.  Y.  R.  Co,,  32  Law  Jour.  N.  S. 
26 ;    Winterbottom  v.  Wright,  10  M.  &  W.  109 ;  Com.  v.  Power, 

7  Mete.  602 ;  Hall  v.  Poivcr,  12  Id.  485 ;  Ileil  v.  Glanding,  6 
Wright  493 ;  Brooks  v.  Buffalo  R.  R.,  25  Barb.  600.  The  de- 
fendants are  not  within  the  maxim  sic  utere  tuo,  fcc:  Stveeny 
y.  0.  C.  f  N.  R.,  supra;  Southcote  v.  Stanley,  1  H.  &  N.  247; 
Rowland  v.  Vincent,  10  Mete.  371,  1  Rol.  Ab.  88 ;  Adams  v. 
Reeves,  11  Barb.  898.  The  defendants  were  not  bound  to  keep 
the  platform  more  than  sufficient  for  their  ordinary  business ; 
Withers  v.  N.  K.  R.,  3  H.  &  N.  971 ;  Blyth  v.  Birmingham  W. 
Works,  36  Eng.  L.  &  Eq.  506,  P.,  Ft,  W.  ^  C.  R.,  3  P.  F. 
Smith  512.  The  court  properly  ruled  the  case  as  a  question  of 
law :  1  Redfield  on  Railways  546 ;  Catawissa  R.  R,  v.  Arm- 
strong, 2  P.  F.  Smith  282. 

The  opinion  of  the  court  was  delivered  by 

SiiARSWOOD,  J. — The  platform  of  a  railroad  company  at  its  sta- 
tion or  stopping-place  is  in  no  sense  a  public  highway.  There  is 
no  dedication  to  public  use  as  such.  It  is  a  structure  erected 
expressly   for   the   accommodation   of   passengers  arriving   and 
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departing  in  the  train.  Being  unenclosed,  persons  are  allowed 
the  privilege  of  walking  over  it  for  other  purposes,  but  they  have 
no  legal  right  to  do  so.  The  servants  of  the  company,  after 
requesting  them  to  leave,  can  remove  them  by  whatever  force  may 
be  necessary :  Barker  v.  The  Midland  Railway  Co,^  18  C.  B.  46 ; 
Corinth  v.  Power ^  7  Mete.  596 ;  Hall  v.  Power,  12  Id.  485 ;  Harri% 
V.  Stevens^  31  Verm.  79.  Still,  even  a  trespasser  on  the  land  of 
another  can  maintain  an  action  for  a  wanton  or  intentional  injury 
inflicted  on  him  by  the  owner.  It  will  appear  on  an  examination 
of  the  interesting  and  elaborate  discussion  in  the  English  courts 
of  the  question  whether  an  action  could  be  supported  by  such  a 
trespasser  for  personal  harm  occasioned  by  a  spring-gun,  man- 
trap or  dog-spike,  set  on  the  grounds  of  the  defendant,  in  which 
it  was  determined  that  where  there  was  no  proper  warning  given, 
such  an  action  well  lies,  that  it  was  rested  mainly  on  the  ground 
that  a  man  cannot  lawfully  do  indirectly  that  which  it  is  unlawful 
for  him  to  do  directly.  He  cannot  shoot  or  maim  or  set  a  fero- 
cious dog  upon  a  mere  trespasser.  He  shall  not  then  place  a 
concealed  machine  where  it  will  be  likely  to  do  the  same  thing,  or 
let  such  a  dog  loose  in  his  grounds  without  warning :  Deane  v. 
Clayton,  7  Taunt.  489 ;  IloU  v.  Wilkes,  3  B.  &  Aid.  304 ;  Bird 
V.  Holbrook,  4  Bing.  628.  It  is,  however,  equally  well  settled 
that  the  owner  of  property  is  not  liable  to  a  trespasser,  or  to  one 
who  is  on  it  by  mere  permission  or  sufferance,  for  negligence  of 
himself  or  servants,  or  for  that  which  would  be  a  nuisance  if  it 
were  in  a  public  street  or  common,  where  all  persons  had  a  legal 
right  to  be  without  question  as  to  their  purpose  or  business. 

It  will  be  unnecessary  to  pass  in  review  all  the  cases  which  in 
England  and  this  country  establish  the  principle,  or  to  examine 
and  reconcile  if  possible  those  which  seem  to  conflict  with  it.  It 
is  put  in  many  of  them  on  the  grounds  of  contributory  negligence 
in  the  trespasser.  It  is  plain,  however,  that  the  two  principles 
are  entirely  independent  of  each  other,  though  they  do  in  fact 
often  concur,  and  thereby  have  made  confusion.  In  Hounsell  v. 
Smith,  7  C.  B.  N.  S.  731,  the  plaintiff  fell  down  a  quarry,  which 
was  left  open  and  unguarded  on  the  unenclosed  waste  lands  of  the 
defendant,  over  which,  in  passing  from  one  public  highway  to  an- 
other, the  public  were  freely  allowed  to  walk  :  it  was  held  that  the 
defendant,  the  owner,  was  under  no  legal  obligation  to  fence  the 
excavation,  unless  it  was  made  so  near  to  a  public  road  or  way  as 
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to  constitute  a  public  nuisance,  or,  in  other  words,  to  render  the 
lawful  use  of  such  public  road  dangerous.  "No  right  is  alleged,*' 
says  Mr.  Justice  Williams,  "  it  is  merely  stated  that  the  owners 
allowed  all  persons  who  chose  to  do  so,  for  recreation  or  for  busi- 
ness, to  go  upon  the  waste  without  complaint ;  that  they  were  not 
churlish  enough  to  interfere  with  any  person  who  went  there.  He 
must  take  the  permission  with  its  concomitant  conditions,  and  it 
may  be,  perils."  This  decision  was  cited  with  approbation  and 
affirmed  in  Sinks  v.  The  South  Yorkshire  Railway  and  River 
Dun  Co.^  3  Best  &  Sm.  244.  But  a  much  stronger  case,  and 
more  directly  in  point,  is  Lygo  v.  Newbold,  9  Exch.  302.  It  was 
there  decided  that  even  an  express  permission  given  to  the  plain- 
tiff by  the  defendant's  servant  to  occupy  a  place  to  which  she 
had  no  right  would  not  cast  responsibility  on  the  master.  The 
^plaintiff  in  that  case,  without  the  defendant's  authority,  but  by 
the  permission  of  his  servant,  rode  in  a  cart  along  with  some 
goods  which  the  defendant  had  contracted  to  carry  for  her.  The 
cart,  being  insufficient,  broke  down,  and  the  plaintiff  was  injured. 
It  was  held  that  she  could  not  recover. 

Thus  the  three  superior  courts  of  England,  the  Common  Pleas, 
Queen's  Bench  and  Exchequer,  concur  in  this  doctrine. 

But  our  own  case  of  Knight  v.  Abert^  6  Barr  472,  is  on  all 
fours  with  them.  It  was  there  decided  that .  though  no  action 
lies  in  Pennsylvania  for  trespass  by  cattle  pasturing  on  unen- 
closed woodland,  yet,  that  not  being  a  matter  of  right,  the  owner 
of  land  is  not  liable  for  an  injury  sustained  by  such  cattle  falling 
into  a  hole  dug  by  him  within  the  bounds  of  his  land  and  left  un- 
enclosed. "  He  who  suffers  his  cattle  to  go  at  large,"  says  C.  J. 
Gibson,  "takes  upon  himself  the  risks  incident  to  it."  So  must 
a  person,  using  by  permission  or  sufferance  the  private  property 
of  another,  take  upon  himself  the  risks  incident  to  it.  To  the 
same  effect,  if  closely  examined,  is  The  Philadelphia  and  Reading 
Railroad  Company  v.  Hummel^  8  Wright  378.  The  plaintiff 
below  in  that  case  was  a  boy  of  tender  years,  to  whom  no  con- 
tributory negligence  could  be  imputed.  He  was  on  the  track  of 
a  railroad,  not  at  a  crossing.  It  was  held  that  the  railroad  com- 
pany, as  to  persons  so  on  the  track,  were  not  bound  to  give  any 
warning  at  starting.  "  Blowing  the  whistle  of  the  locomotive,  or 
making  any  other  signal,"  said  Mr.  Justice  Strong,  "was  not  a 
duty  owed  to  the  persons  in  the  neighborhood,  and  consequently 
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the  fact  that  the  whistle  was  not  blown,  nor  signal  made,  was  no 
evidence  of  negligence."  And,  again :  '^  There  is  as  perfect  a 
duty  to  guard  against  an  accidental  injury  to  a  night  intruder 
into  one's  bed-chamber  as  there  is  to  look  out  for  trespassers  upon 
a  railroad  where  the  public  has  no  right  to  be."  No  reference  is 
made  in  the  opinion  to  Lynch  y.  Nurdin^  1  Q.  B.  29,  a  decision 
much  controTerted,  but  one  which  has  stood  its  ground.  But  in 
that  case  the  careless  act  of  the  defendant,  in  leaving  a  horse  and 
cart  standing  in  a  public  street  without  anybody  to  watch  it, 
amounted  to  a  nuisance,  and  it  is  to  be  distinguished  on  that 
ground.  Had  it  been  left  standing  on  an  open,  unenclosed  lot, 
the  ruling  in  all  probability  would  have  been  different.  Yet  a 
doubt  has  been  more  than  once  expressed,  whether  when  a  child 
receives  an  injury  from  indulging  in  what  is  called  "  the  natural 
instinct  of  a  child,"  by  getting  up  behind  a  gentleman's  carriage 
whilst  it  is  in  motion,  or  standing  in  charge  of  a  coachman,  though 
without  a  servant  on  the  footboard,  the  principle  of  Lynch  v.  Nur- 
din  would  apply:  Wihmi  v.  Bretty  11  M.  &  W.  113;  Lygo  v. 
Neivbold^  9  Exch.  302.  It  would  matter  not,  so  far  as  hiB  master 
was  concerned,  whether  the  coachman  allowed  it  or  not. 

The  application  of  this  principle  to  the  determination  of  the 
case  in  hand  is  not  difficult.  The  plaintiff  may  not  have  been 
technically  a  trespjisser.  The  platform  was  open ;  there  was  a 
general  license  to  pass  over  it.  But  he  was  where  he  had  no 
legal  right  to  be.  His  presence  there  was  in  no  way  connected 
with  the  purposes  for  which  the  platform  was  constructed.  Had 
it  been  the  hour  for  the  arrival  or  departure  of  a  train,  and  he 
had  gone  there  to  welcome  a  coming  or  speed  a  parting  guest,  it 
might  very  well  be  contended  tliat  he  was  there  by  the  authority 
of  defendants,  as  much  as  if  he  was  actually  a  passenger,  and  it 
would  then  matter  not  how  unusual  might  have  been  the  crowd, 
the  defendants  would  have  been  responsible.  As  to  all  such  per- 
sons to  whom  they  stood  in  such  a  relation  as  required  care  on 
their  part,  they  were  bound  to  have  the  structure  strong  enough 
to  bear  all  who  could  stand  on  it.  As  to  all  others  they  were 
liable  only  for  wanton  or  intentional  injury.  The  plaintiff  was  on 
the  spot  merely  to  enjoy  himself,  to  gratify  his  curiosity  or  to 
give  vent  to  his  patriotic  feelings.  The  defendants  had  nothing 
to  do  with  that.  They  were  conveying  the  President  of  the 
United  States  and  his  party  on  a  special  excursion  train.     They 
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must  have  stopping-places.  They  were  certainly  under  no  obliga- 
tion to  keep  them  secret.  On  the  occasion  in  question  it  seems 
that  they  meant  to  do  so  in  order  to  prevent  detention  and  9on- 
fusion.  As  we  have  seen,  they  cannot  be  made  liable  by  the 
unauthorized  act  of  one  of  their  employees,  through  whom  it 
leaked  out  what  the  hour  was  the  train  was  expected  to  arrive  at 
Johnstown,  nor  for  that  of  another  in  backing  up  the  train  so  as 
to  give  the  people  who  had  assembled  an  opportunity  of  seeing 
and  hearing  the  President.  I  am  bound  to  have  the  approach  to 
my  house  sufficient  for  all  visitors  on  business  or  otherwise ;  but 
if  a  crowd  gathers  upon  it  to  witness  a  passing  parade  and  it 
breaks  down,  though  it  may  be  shown  not  to  have  been  sufficient 
even  for  its  ordinary  use,  I  am  not  liable  to  one  of  the  crowd, — I 
owe  no  duty  to  him.  If  a  traveller  by  foot,  on  the  open  track  of 
a  railroad,  crosses  a  bridge,  which  ought  to  be,  but  is  not  in  its 
ordinary  use,  strong  enough  to  bear  a  locomotive  and  train  of  cars, 
and  a  rotten  board  breaks  down  under  him,  the  company  are  not 
liable  to  him,  for  they  owe  him  no  duty.  However  much  to  be 
lamented*  was  the  sad  occurrence  which  occasioned  this  suit,  and 
however  much  sympathy  may  be  felt  for  those  who  were  injured, 
and  the  families  of  those  who  lost  their  lives,  we  are  of  the  opi- 
nion that  the  circumstances  of  the  case  were  not  such  as  to  cast 
any  pecuniary  responsibility  on  the  railroad  company,  and  that 
the  learned  judge  below  was  therefore  right  in  directing  the  jury 
to  find  a  verdict  for  the  defendants. 

Judgment  affirmed. 

The  foregoing  case  b  one  whicli  ex-  stated  that  the  defendants  were  possessed 
cited  great  interest,  not  only  in  the  of  land  with  a  canal  and  cuttings  inter- 
locality,  bat  thronghont  the  profession  secting  the  same,  and  of  bridges  across 
in  the  state,  having  been  regarded  as  a  the  canal  and  cuttings  commnnicating 
test  case  upon  which  would  depend  the  with  and  leading  to  certain  docks  of  the 
fate  of  more  than  two  hundred  actions  defendants,  which  land  and  bridges  were 
of  the  same  kind,  brought  against  the  used  with  the  consent  and  permirision  of 
railroad  company  by  parties  injured  by  the  defendants,  by  persons  proceeding 
the  unfortunate  accident  at  Johnstown,  to  and  coming  from  the  docks ;  that  they 
in  September  1866.  wrongfully  and  improperly  kept    and 

The  full  list  of  authorities  cited,  ren-  maintained  the   land,   canal,  cuttings, 

ders  it  unnecessary  for  us  to  do  more  and  bridges,  and  suffered  them  to  be  in 

than  add  a  brief  note  of  two  English  so  improper  a  state  and  condition  ^  to 

cases  repibrtcd  since  the  argument.  render  them  unsafe  for  persons  lawfully 

In  Gautret,  Administrator ,  y.  Egertorty  passing  along  and  OTcr  the  said  land  and 

Law  Rep.  2  G.  P.  371,  the  declaration  bridges  towards  the  said  docks;  and 

Vol.  XVII.— 47 
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that  one  G.  lawfully  passing  over  and  being  occupied.     With  the  permission 

using  the  bridges,  through  the  wrongful,  of  the  station-master,  he  went  to  hia 

negligent,  and  improper  conduct  of  the  wagon,  which  was  shunted  in  the  usual 

defendants,  fell  into  one  of  the  cuttings  place,  took  some  coal  from  the  top  of 

and  was  drowned.  the  wagon,  and  descended  on  to  the 

Defendants  demurred,  on  the  ground  fliigged  path.     The  flag  he  stepped  on 

that  the  declaration  s^tated  no  actionable  gave  way,  and  he  fell  into  one  of  the 

breach  of  duty  by  defendants,  and  the  cells  and  was  injured.    It  was  held  that, 

demurrer  was   sustained,  Willks,  J.,  although  not  getting   his  coal   in  the 

saying  :    *'  The   consequences   of  these  usual  mode,  the  plaintiff  was  not  a  mere 

accidents  are  sought  to  be  visited  upon  licensee,  but  was  engaged  with  the  con> 

these  defendants,  because  they  have  al-  sent  and  invitation  of  the  defepdants,  in 

lowed  persons  to  go  over  their  land,  not  a   transaction   of   common   interest  to 

alleging  it  to  have  been  upon  the  busi-  both  parties,  and  was,  therefore,  entitled 

ness  or  for  the  benefit  of  the  defendants,  to  require  that  the  defendants'  premises 

or  as  the  servants  or  agents  of  the  dc-  should  be  in  a  reasonably  secure  condi- 

fendants ;  nor  alleging  that  the  defend-  tion.     Bramwell,  B.,  said:  '*!  have 

ants  have  been  guilty  of  any  wrongful  had  considerable  doubts,   and   am  not 

act,  such  as  digging  a  trench  on  the  wholly  free  from  them.     If  the  plaintiff 

land,  or  misrepresenting  its  condition,  had   gone  where   he  did  by  the  mere 

or  anything  equivalent  to  laying  a  trap  license  of  the  defendants,  he  would  have 

for  the  unwary  passengers ;  but  simply  gone  there  subject  to  all  the  risks  at- 

because  they  permitted  these  persons  to  tending  his  going ;  as  for  instance,  if  he 

use  a  way  with  the  condition  of  which,  went  there  to  see  eomething  that  was  going 

for  anything  that  appears,  those  who  on  in  a  neighboring  field.     If,  therefore, 

suffered  the  injury  were  perfectly  well  this  had  been  the  first  occasion  of  such 

acquainted.     That  is  the  whole  sum  and  an  errand,  he  would  have  had  no  claim, 

substaoce  of  these  declarations.   *   *   *  But  many  people  had  been  in  the  habit 

Every  man  is  bound  not  wilfully  to  de-  of  going  to  unload  their  wagons  by  tip- 

ceive  others,  or  do  any  act  that  muy  ping,  and  it  became  a  practice,  so  that 

place  them  in  danger ;  *  *  *  but  I  can-  consignees  might  consider  it  as  part  of 

not  conceive  that  he  could  incur  any  their  contract  to  go  and  assist  in  that 

responsibility  merely  by  reason  of  his  operation.      I    have   had    great   doubt 

allowing  the  way  to  be  out  of  repair."  whether  all  such  persons  were  not  mere 

The  same  question  was  considered  in  licensees,  and  I  have  that  doubt  still ; 

the  very  recent   case    (May  1869)    of  for  the  defendants  might  at  any  time 

Holmes  V.  N.  E.  Railway  Co.,  Law  Rep.  say  to  them,  *'you  have  no  right  to  go 

4  Exch.  254.  At  the  defendants'  station  there,"  and  prevent  them  from  doing  so. 
at  C.  it  was  the  habrt  to  unload  coal-  Still,  I  think  they  come  within  the  de- 
wagons  by  shunting  them  and  tipping  scription  of  persons  invited  to  go  there, 
the  coal  into  cells  ;  it  was  also  the  prac-  in  the  same  sense  in  which  the  public 
tice  forthe  consignees  of  the  tioal,  or  their  arc  invited  to  walk  into  a  shop.  They 
servants,  to  assist  in  the  unloading,  and  are  persons  who  are,  in  effect,  told  that 
for  that  purpose  to  go  along  a  flagged  they  may  safely  do  that  which  it  is  for 
path  by  the  side  of  the  wagons.  The  the  convenience  of  both  parties  to  hare 
plaintiff  was  consignee  of  a  coal-wagon,     done.*' 

whi<yh  could  not  be  unloaded  in  the  See  also  Bobbins  v.  Jonesy  15  C.  B. 
usual  way,  on  account  of  all  the  cells     (109  E.  C.  L.  R.)  221.         J.  T.  M. 
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Supreme  Court  of  the  United  States. 

THORINGTON  v,  SxMITIl  &  HARTLEY. 

The  Confederate  States,  though  not  a  de  facto  government  in  the  highest  sense 
of  tliat  term,  were  a  government  of  paramount  force  having  actual  supremacy 
within  certain  territorial  limits,  and  therefore  a  rfe/ac/o  government  in  such  a  sense 
as  made  civil  obedience  to  their  authority  the  duty  of  the  inhabitants  of  the  tcrri- 
torv  ttnder  their  control. 

w 

Confederate  notes  as  contracts  in  themselves  are  nullities,  but  they  must  be  re- 
garded as  a  currency  imposed  on  the  citizens  of  the  insurrectionary  states  by  irre- 
sistible force,  and  therefore  contracts  for  payment  in  such  currency,  made  between 
citizens  of  the  Confederacy  in  the  ordinary  course  of  civil  business  and  without 
direct  intent  to  assist  the  insurrection  are  valid,  and  will  be  enforced  by  the  courts 
of  the  United  States.  .    . 

A  contract  to  pay  dollars  made  between  citizens  of  any  state  maintaimng  its 
constitutional  relations  with  the  National  Government,  is  a  contract  to  pay  lawful 
money  of  the  United  States,  and  cannot  be  modified  or  explained  by  parol  evidence. 

But  the  word  dollars  if  nse^  in  a  contract  between  citizens  of  a  foreign  state 
could  be  shown  by  parol  evidence  to  mean  dollars  of  a  different  kind  from  United 
States  dollars,  and  the  same  rule  must  apply  to  a  contract  between  citizens  of  the 
Confederate  States. 

A  party  entitled  to  be  paid  in  Confederate  notes,  can  only  recover  their  actual 
value  i^t  the  time  and  place  of  the  contract  in  lawful  money  of  the  United  States. 

Appeal  from  the  Circuit  Court  of  the  United  States,  for  the 
Middle  Djstrict  of  Alabama. 

This  was  a  bill  in  equity  for  the  enforcement  of  a  vendor's  lien. 

Smith  &  Hartley  purchased  from  Thorington  a  piece  of  land, 
and  executed  to  him  their  promissory  note  for  part  of  the  pur- 
chase-money. 

But  it  was  insisted  by  way  of  defence  that  the  negotiation  for  the 
purchase  of  the  land  took  place,  and  that  the  note  in  controversy, 
payable  one  day  after  date,  was  made  at  Montgomery,  in  the  state 
of  Alabama,  where  all  the  parties  resided  in  November  1864,  at 
which  time  the  authority  of  the  United  States  was  excluded  from 
that  portion  of  the  state,  and  the  only  currency  in  use  consisted 
of  Confederate  treasury  notes,  issued  and  put  in  circulation  by 
the  persons  exercising  the  ruling  powers  of  the  states  in  rebellion, 
known  as  the  Confederate  government. 

It  was  also  insisted  that  the  land  purchased  was  worth  no  more 
than  $3000  in  lawful  money ;  that  the  contract  price  was  $45,000 ; 
that  this  price,  by  the  agreement  of  the  parties,  was  to  be  paid  in 
Confederate  notes;  that  $35,000  were  actually  paid  in  these 
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notes,  and  that  the  note  given  for  the"  remaining  $10,000  was  to 
be  discharged  in  the  same  manner,  and  it  was  claimed  on  this 
state  of  facts  that  the  vendor  was  not  entitled  to  relief  in  a 
court  of  the  United  States. 

This  view  was  sustained  in  the  court  below,  and  the  bill  was 
dismissed. 

The  opinion  of  the  court  was  delivered  by 

Chase,  C.  J. — The  questions  before  us  upon  appeal  are  these : — 

1.  Can  a  contract  for  the  payment  of  Confederate  notes,  made 
during  the  late  rebellion,  between  parties  residing  within  the  so- 
called  Confederate  States,  be  enforced  at  all  in  the  courts  of  the 
United  States? 

2.  Can  evidence  be  received  to  prove  that  a  promise  expressed 
to  be  for  the  payment  of  dollars  was  in  fact  for  the  payment  of 
any  other  than  lawful  dollars  of  the  United  States  ? 

3.  Does  the  evidence  on  the  record  establish  the  fact  that  the 
note  for  $10,000  was  to  be  paid,  by  agreement  of  the  parties,  in 
Confederate  notes  ? 

The  first  question  is  by  no  means  free  from  difficulty. 

It  canirot  be  questioned  that  the  Confederate  notes  were  issued 
in  furtherance  of  an  unlawful  attempt  to  overthrow  the  govern- 
ment of  the  United  States  by  insurrectionary  force.  Nor  is  it  a 
doubtful  principle  of  law  that  no  contracts  tbade  in  aid  of  such 
an  attempt  can  be  enforced  through  the  courts  of  the  country 
whose  government  is  thus  assailed. 

But  was  the  contract  of  the  parties  to  this  suit  a  contract  of 
that  character  ?  Can  it  be  fairly  described  as  a  contract  in  aid 
of  the  rebellion  ? 

In  examining  this  question  the  state  of  that  part  of  the  country 
in  which  it  was  made  must  be  considered. 

It  is  familiar  history  that  early  in  1861  the  authorities  of  seven 
states,  supported,  as  was  alleged,  by  popular  majorities,  combined 
«  for  the  overthrow  of  the  National  Union,  and  for  the  establish- 
ment within  its  boundaries  of  a  separate  and  independent  con- 
federation. A  governmental  organization  representing  these 
states  was  established,  at  Montgomery,  in  Alabama,  first  under  a 
provisional  constitution,  and  afterwards  under  a  constitution 
intended  to  be  permanent. 

In  the  course  of  a  few  months  four  other  states  acceded  to  this 
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confederation,  and  the  seat  of  the  central  authority  was  trans- 
ferred to  Richmond,  in  Virginia. 

It  was  by  (he  central  authority  thus  organized,  and  under  its 
direction,  that  the  ciyil  war  was  carried  on  upon  a  vast  scale 
against  the  government  of  the  United  States  for  more  than  four 
years.  Its  power  was  recognised  as  supreme  in  nearly  the  whole 
of  the  territory  of  the  states  confederated.  It  was  the  actual 
government  of  all  the  insurgent  states,  except  those  portions  of 
them  protected  from  its  control  by  the  presence  of  the  armed 
forces  of  the  national  government. 

What  was  the  precise  character  of  this  government  in  contem- 
plation of  law  7  It  is  difficult  to  define  it  with  exactness.  Any 
definition  that  may  be  given  may  not  improbably  be  found  to  re- 
quire limitation  and  qualification.  But  the  general  principles  of 
law  relating  to  de  faeto  governments  will,  we  think,  conduct  us  to 
a  conclusion  sufficiently  accurate. 

There  are  several  degrees  of  what  is  called  de  facto  govern- 
ment. Such  a  government,  in  its  highest  degree,  assumes  a  cha- 
racter very  closely  resembling  that  of  a  lawful  government.  This 
is  when  the  usurping  government  expels  the  regular  authorities 
from  their  customary  seats  and  functions,  and  establishes  itself  in 
their  place,  and  so  becomes  the  actual  government  of  a  country. 

The  distinguishing  characteristic  of  such  a  government  is  that 
the  adherents  to  it  in  war  against  the  government  de  jure  do  not 
incur  the  penalties  of  treason,  and,  under  certain  limitations, 
obligations  assumed  by  it  in  behalf  of  the  country,  or  otherwise, 
will  in  general  be  respected  by  the  government  de  jure  when 
restored. 

Examples  of  this  description  of  government  de  facto  are  found 
in  English  history.  The  statute  11  Henry  VII.,  c.  1  (Jrit.  Stat, 
at  Large),  releases  from  penalties  for  treason  all  persons  who,  in 
defence  of  the  king  for  the  time  being,  wage  war  against  those 
who  endeavor  to  subvert  his  authority  by  force  of  arms,  though 
warranted  in  so  doing  by  the  lawful  monarch:  4  Bl.  Com.  77. 

But  this  is  where  the  usurper  obtains  actual  possession  of  the 
royal  authority  of  the  {kingdom ;  not  where  he  has  succeeded  only 
in  establishing  his  power  over  particular  localities.  Being  in  such 
possession,  allegiance  is  due  to  him  as  king  de  facto. 

Another  example  may  be  found  in  the  government  of  England 
under  the  Commonwealth,  first  by  Parliament,  and  afterwards  by 
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Cromwell  as  Protector.  It  was  not,  in  the  contemplation  of  law, 
a  government  dejure^  but  it  was  a  government  de  facto  in  the  most 
absolute  sense.  It  made  laws,  treaties,  and  conquests  which 
remained  the  laws,  treaties,  and  conquests  of  England  after  the 
restoration.  The  better  opinion  is,  that-acts  done  in  obedience  to 
this  government  could  not  be  justly  regarded  as  treasonable, 
though  in  hostility  to  the  king  dejure.  Such  acts  were  protected 
from  criminal  prosecution  by  the  spirit,  if  not  the  letter,  of  the 
statute  of  Henry  VII.  It  was  held  otherwise  by  the  judges  by 
whom  Sir  Henry  Vane  was  tried  for  treason  (6  State  Trials  119), 
in  the  year  following  the  restoration.  But  such  a  judgment,  in 
such  a  time,  has  little  authority. 

It  is  very  certain  that  the  Confederate  government  was  never 
acknowledged  by  the  United  States  as  a  (2e  facto  government  in 
this  sense.  Nor  was  it  acknowledged  as  such  by  other  powers. 
No  treaties  were  made  by  it.  No  obligations  of  a  national  char- 
acter were  created  by  it  binding,  after  its  dissolution,  on  the  states 
which  it  represented,  or  on  the  national  government.,  From  a 
very  early  period  of  the  civil  war  to  its  close  it  was  regarded  as 
simply  the  military  representative  of  the  insurrection  against  the 
authority  of  the  United  States. 

But  there  is  another  description  of  government  called  also  by 
publicists,  a  government  de  facto^  but  which  might,  perhaps,  be 
more  aptly  denominated  a  government  of  paramount  force.  Its 
distinguishing  characteristic^  are :  First,  that  its  existence  is  main- 
tained by  active  military  power  within  the  territories  and  against 
the  rightful  authority  of  an  established  and  lawful  government ; 
and  second,  that  while  it  exists,  it  must  necessarily  be  obeyed  in 
civil  matters  by  private  citizens,  who,  by,  acts  of  obedience  ren- 
dered in  submission  to  such  force,  do  not  become  responsible  as 
wrongdoers  for  these  acts,  though  not  warranted  by  the  laws  of 
the  rightful  government.  Actual  governments  of  this  sort  are 
established  over  districts  differing  greatly  in  extent  and  condi- 
tions. They  are  usually  administered  directly  by  military  au- 
thority, but  they  may  be  administered  also  by  civil  authority, 
supported  more  or  less  directly  by  military  force. 

One  example  of  this  sort  of  government  is  found  in  the  case 
of  Castine,  in  Maine,  reduced  to  British  possession  during  the  war 
of  1812.  From  the  1st  of  September  1814  to  the  ratification  of 
the  treaty  of  peace  in  1816,  according  to*  the  judgment  of  the 
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court  in  United  States  v.  Rice,  4  Wheat.  258,  "the  British 
government  exercised  all  civil  and  military  authority  over  the 
place."  *  *  "  The  authority  of  the  United  States  over  the  terri- 
tory was  suspended,  and  the  laws  of  the  United  States  could  no 
longer  be  rightfully  enforced  ther6,  or  be  obligatory  upon  the 
inhabitants  who  remained  and  submitted  to  the  conqueror.  By 
the  surrender  the  inhabitants  passed  under  a  temporary  allegiance 
to  the  British  government,  and  were  bound  by  such  laws,  and  such 
only,  as  it  chose  to  recognise  and  impose." 

It  is  not  to  be  inferred  from  this  that  the  obligations  of  the 
people  of  Gastine,  as  citizens  of  the  United  States,  were  abro- 
gated. They  were  suspended  merely  by  the  presence,  and  only 
during  the  presence  of  the  paramount  force. 

A  like  example  is  found  in  the  case  of  Tampico,  occupied 
during  the  war  with  Mexico  by  the  troops  of  the  United  States.  It 
was  determined  by  this  court  in  Fleming  v.  Page,  9  How.  614, 
that  althotigh  Tampico  did  not  become  a  part  of  the  United  States 
in  consequence  of  that  occupation,  still,  having  come  together  with 
the  whole  state  of  Tamaulipas,  of  whicli  it  was  part,*  into  the  ex- 
clusive possession  of  the  national  forces,  it  must  be  regarded  and 
respected  by  other  nations  as  the  territory  of  the  United  States. 

There  were  cases  of  temporary  possession  of  territory  by  law- 
ful and  regular  governments  at  war  with  the  country  of  which 
the  territory  so  possessed  was  part. 

The  central  government  established  for  the  insurgent  states 
differed  from  the  temporary  governments  at  Gastine  and  Tampico, 
in  the  circumstance  that  its  authority  did  not  originate  lawful 
acts  of  regular  war ;  but  it  was  not  on  that  account  less  actual  or 
less  supreme,  and  we  think  that  it  must  be  classed  among  the 
governments  of  which  these  are  examples.  It  is  to  be  observed  * 
that  the  rights  and  obligations  of  a  belligerent  were  conceded  to 
it  in  its  military  character,  very  soon  after  the  war  began,  from^ 
motives  of  humanity  and  expediency,  by  the  United  States.* 
The  whole  territory  controlled  by  it  was  thereafter  held  to  be 
enemy's  territory,  and  the  inhabitants  of  that  territory  were  held 
in  most  respects  for  enemies.  To  the  extent  then  of  actual 
supremacy,  however  unlawfully  gained,  in  all  matters  of  govern- 
ment within  its  military  lines,  the  power  of  the  insurgent  govern- 
ment cannot  be  questioned. 

That  supremacy  would   not  justify  acts   of  hostility  to   the 
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United  States.  How  far  it  should  excuse  taem  must  be  left  to 
the  lawful  goTernment  upon  the  re-establishment  of  its  anthoritj. 
But  it  made  civil  obedience  to  its  authority  not  only  a  necessity 
but  a  duty.    Without  such  obedience  civil  order  was  impossible. 

It  was  by  this  government  exorcising  its  power  through  an 
immense  territory  that  the  Confederate  notes  were  issued  early 
in  the  war ;  and  these  notes  in  a  short  time  became  almost  exclu- 
sively the  currency  of  the  insurgent  states. 

As  contracts  in  themselves,  in  the  contingency  of  successful 
revolution,  these  notes  were  nullities;  for  except  in  that  event 
there  could  be  no  payer.  They  bore  indeed  this  character  upon 
their  face,  for  they  were  made  payable  only  "  after  the  ratifica- 
tion of  a  treaty  of  peace  between  the  Confederate  States  and  the 
United  States  of  America." 

While  the  war  lasted,  however,  they  had  a  certain  contingent 
value,  and  were  used  as  money  in  nearly  all  the  business  transac- 
tions of  many  millions  of  people.  They  must  be  regarded,  there- 
fore, as  a  currency  imposed  on  the  community  by  irresistible 
force.  • 

It  seems  to  follow  as  a  necessary  consequence  from  the  actual 
supremacy  of  the  insurgent  government,  as  a  belligerent,  within 
the  territory  where  it  circulated,  and  the  necessity  of  civil  obe- 
dience on  the  part  of  all  who  remained  in  it,  that  this  currency 
must  be  regarded  in  courts  of  law  in  the  same  light  as  if  it  had 
been  issued  by  a  foreign  government,  temporarily  occupying  a 
part  of  the  territory  of  the  United  States. 

Contracts  stipulating  for  payments  in  that  currency  cannot  be 
regarded  as  made*in  aid  of  the  foreign  invasion  in  the  one  case, 
or  of  the  domestic  insurrection  in  the  other.  They  have  no 
'necessary  relation  to  the  hostile  government,  whether  invading 
or  insurgent.  They  are  transactions  in  the  ordinary  course  of 
civil  society,  and,  though  they  may  indirectly  and  remotely  pro- 
mote the  ends  of  the  unlawful  government,  are  without  blame, 
except  when  proved  to  have  been  entered  into  with  actual  intent 
to  further  the  invasion  or  insurrection. 

We  cannot  doubt  that  such  contracts  should  be  enforced  in  the 
courts  of  the  United  States,  after  the  restoration  of  peace,  to  the 
extent  of  their  just  obligation. 

The  first  question,  therefore,  must  receive  an  affirmative 
answer. 
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The  second  question,  whether  evidence  can  be  received  to  prove 
that  a  promise  made  in  one  of  the  insurgent  states,  and  expressed 
to  be  for  the  payment  of  dollars,  without  qualifying  words,  was, 
in  fact,  made  for  the  payment  of  any  other  than  lawful  dollars  of 
the  United  States,  is  next  to  be  considered. 

It  is  quite  clear  that  a  contract  to  pay  dollars,  made  between 
citizens  of  any  state  of  the  Union  maintaining  its  constitutional 
relations  with  the  national  government,  is  a  contract  to  pay  lawful 
money  of  the  United  States,  and  cannot  be  modified  or  explained 
by  parol  evidence. 

But  it  is  equally  clear  if  in  any  other  country  coins  or  notes 
denominated  dollars  should  be  authorized  of  difi*erent  value  from 
the  coins  or  notes  which  are  current  here  under  that  name,  that 
in  a  suit  upon  a  contract  to  pay  dollars,  made  in  that  country, 
evidence  would  be  admitted  to  prove  what  kind  of  dollars  were 
intended,  and  if  it  should  turn  out  that  foreign  dollars  were 
meant,  to  prove  their  equivalent  value  in  lawful  money  of  the 
United  States. 

Such  evidence  does  not  modify  or  alter  the  contract.  It  simply 
explains  an  ambiguity  which,  under  the  general  rules  of  evidence, 
may  be  removed  by  parol  evidence. 

We  have  already  seen  that  the  people  of  the  insurgent  states, 
under  the  Confederate  government,-  were  in  legal  contemplation 
substantially  in  the'  same  condition  as  inhabitants  of  districts  of  a 
country  occupied  and  controlled  by  an  invading  belligerent.  The 
rules  which  would  apply  in  the  former  case  would  apply  in  the 
latter ;  and,  as  in  the  former  case,  the  people  must  be  regarded 
as  subjects  of  a  foreign  power,  and  contracts  among  them  be  inter- 
preted and  enforced  with  reference  to  the  laws  imposed  by  the 
conqueror,  so  in  the  latter  case  the  inhabitants  must  be  regarded 
as  under  the  authority  of  the  insurgent  belligerent  power  actually 
established  as  the  government  of  the  country;  and  contracts 
made  with  them  must  be  interpreted  aud  inferred  with  reference 
to  the  condition  of  things  created  by  the  acts  of  the  governing 
power. 

It  is  said,  indeed,  that  under  the  insurgent  government  the 
word  '^  dollar*'  had  the  same  meaning  as  under  the  government 
of  the  United  States;  that  the  Confederate  notes  were  never 
made  a  legal  tender;  and,  therefore,  that  no  evidence  can  be 
received  to  show  any  other  meaning  of  the  word  when  used  in  a 
contract. 
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But  it  must  be  remembered  that  the  whole  condition  of  things 
in  the  insurgent  states  was  matter  of  fact  rather  than  matter  of 
law ;  and,  as  matter  of  fact,  these  notes,  payable  at  a  future  and 
contingent  day,  which  has  not  arrived  and  can  never  arrive,  were 
forced  into  circulation  as  dollars,  if  not  directly  by  the  legisla- 
i^  tion,  yet  indirectly  and  quite  as  effectually  by  the  acts  of  the 

insurgent  government.  Considered  in  themselves,  and  in  the 
light  of  subsequent  events,  these  notes  had  no  real  value,  but  they 
were  made  current  as  dollars  by  irresistible  force.  They  were 
the  only  measure  of  value  which  the  people  had,  and  their  use 
was  almost  a  matter  of  absolute  necessity.  And  this  gave  them 
a  sort  of  value,  insignificant  and  precarious  enough,  it  is  true, 
but  always  having  a  sufficiently  definite  relation  to  gold  and 
silver,  the  universal  measures  of  value,  so  that  it  was  always  easy 
to  ascertain  how  much  gold  and  silver  was  the  real  equivalent  of 
a  sum  expressed  in  this  currency. 

In  the  light  of  these  facts  it  seems  hardly  less  than  absurd  to 
say  that  these  dollars  must  be  regarded  as  identical  in  kind  and 
value  with  the  dollars  which  constitute  the  money  of  the  United 
States.  We  cannot  shut  our  eyes  to  the  fact  that  they  were  essen- 
tially different  in  both  respects,  and  it  seems  to  us  that  no  rule  of 
evidence,  properly  understood,  requires  us  to  refuse,  under  the 
circumstances,  to  admit  proof  of  the  sense  in  which  the  word 
dollar  was  actually  used  in  the  contract  before  us. 

Our  answer  to  the  second  question  is,  therefore,  also  in  the 
affirmative.  We  are  clearly  of  opinion  that  such  evidence  must 
be  received  in  respect  to  such  contracts  in  order  that  justice  may 
be  done  between  the  parties,  and  that  the  party  entitled  to  be 
paid  in  these  Confederate  dollars  can  only  receive  their  actual 
value  at  the  time  and  place  of  the  contract  in  lawful  money  of  the 
United  States. 

We  do  not  think  it  necessary  to  go  into  a  detailed  examination 
of  the  evidence  in  the  record  in  order  to  vindicate  our  answer  to 
the  third  question.  -It  is  enough  to  say  that  it  has  left  no  doubt 
in  our  minds  that  the  note  for  $10,000,  to  enforce  payment  of 
which  suit  was  brought  in  the  Circuit  Court,  was  to  be  paid,  hy 
agreement  of' the  parties,  in  Confederate  notes. 

It  follows  that  the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial,  in  conformity 
with  this  opinion. 
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United  States  District  Court — Southern  District  of  New  York. 

In  re  garret  S.  BELLIS  AND  JAMES  MILLIGAN. 

A  witness  who  was  a  lawyer  being  under  examination  was  questioned  touching 
a  certain  conveyance  made  to  him  by  the  bankrupt  and  wife  and  a  subseqacnt  con- 
veyance by  him  to  the  wife,  and  refused  to  testify  thereon  as  matter  within  the 
privilege  of  confidential  communications  between  attorney  and  client. 

Held^  on  the  facts  stated  the  questions  were  proper  and  ,must  be  answered,  and 
are  not  within  such  privilege. 

On  April  8th  1868,  James  Milligan  and  wife  executed  a  deed 
conveying  certain  property  to . 

On  April  10th  1868,  the  said conveyed  the 

same  property  to  Elizabeth  R.  Milligan,  wife  of  said  James  Mil- 
ligan. 

— -^—  — —  is  aij  attorney ;  being  called  as  a  witness  in  the 
matter  of  Bellis  and  Milligan,  bankrupts,  he  refused  to  testify 
concerning  the  said  transfers  on  the  ground  that  they  were  made 
in  the  course  of  his  professional  business,  and  are  therefore  within 
the  privilege  of  confidential  communications  between  him  and  his 
clients. 

The  following  questions  were  asked,  all  of  which  the  witness 
refused  to  answer : — 

Q.  1.  State  whether  James  Milligan,  one  of  the  bankrupts, 
conveyed  to  you  by  deed,  on  or  about  the  8th  day  of  April  1868, 
certain  real  estate  situated  in  the  city  of  Brooklyn. 

Q.  2.  State  the  consideration,  if  any,  given  by  you  to  him 
therefor. 

Q.  3.  State  whether  you  simultaneously, -on  or  about  the  same 
date,  by  deed,  conveyed  to  Elizabeth  R.  Milligan,  wife  of  said 
James  Milligan,  the  same  premises  so  conveyed  to  you  by  James 
Milligan  on  or  about  the  8th  day  of  April  1868. 

Q.  4.  State  the  consideration,  if  any,  given  to  you  by  Eliza- 
beth R.  Milligan  therefor. 

Q.  5.  State  whether  at  that  time  any  suit  or  action  at  law  was 
pending  in  relation  to  the  said  real  estate  between  the  said  James 
Milligan  and  wife  and  any  person,  in  which  you  were  attorney  or 
counsel  of  Mr.  and  Mrs.  Milligan,  or  whether  there  has,  since 
the  8th  day  of  April  1868,  been  such  an  action  pending  in  rela- 
tion to  said  real  estate  in  which  you  were  attorney  or  counsel. 
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John  Fitch,  Register. — In  this  case  the  witness  claims  that 
the  rule  which  protects  professional  communications  of  clients  to 
their  attorney  or  counsel,  extends  to  all  business  communications 
as  well  as  those  appertaining  to  suits  in  law  or  equity  or  other 
judicial  proceedings.  Upon  examining  the  authorities,  I  find  that 
in  the  early  history  of  litigation  parties  prosecuted  or  defended 
their  suits  in  person.  In  the  progress  of  time,  as  litigation 
increased,  and  judicial  proceedings  became  settled  and  estab- 
lished, men  skilled  and  learned  in  the  law  and  practice  of  the 
courts  were  employed  to  conduct  the  prosecution  and  defence  of 
causes.  Parties  were  not  then  compelled  to  testify,  and  hesitated 
to  communicate  the  facts  in  relation  to  their  causes  to  others ;  to 
obviate  that  difficulty  the  courts  adopted  the  rule  in  relation  to 
professional  communications  of  clients  to  their  attorneys,  exempt- 
ing the  same  from  disclosure,  &c.  Among  the  early  cases  upon 
this  subject  is  that  of  Anneal^/  v.  The  Earl  of  Anglesea^  before 
the  Barons  of  the  Irish  Exchequer:  17  HowelFs  State  Trials 
1139.  The  case  was  most  extensively  and  ably  argued,  and  very 
elaborately  considered  by  the  court,  and  the  conclusion  arrived  at 
as  to  the  true  origin  of  the  rule  in  question  may  be  best  stated  in 
the  language  of  Mr.  Baron  Mountenay,  who  says,  at  page  1240, 
"  Mr.  Recorder  has  very  properly  mentioned  the  foundation  upon 
which  it  hath  been  held,  and  it  is  certainly  undoubted  law  that 
attorneys  ought  to  keep  inviolably  the  decrets  of  their  clients, 
viz. :  That  an  increase  of  legal  business  and  the  inability  of  par- 
ties to  transact  that  business  themselves,  made  it  necessary  for 
them  to  employ  other  persons  who  might  transact  that  business 
for  them.  That  this  necessity  introddced  with  it  the  necessity  of 
what  the  law  hath  very  justly  established,  an  inviolable  secrecy 
to  be  observed  by  attorneys,  in  order  to  render  it  safe  for  clients 
to  communicate  to  their  attorneys  all  proper  instructions  for  the 
carrying  on  of  these  causes  which  they  found  themselves  under 
the  necessity  of  intrusting  to  their  care.** 

In  the  case  of  Bixon  v.  Parmelee,  2  Vt.  Rep.  186,  Paddock, 
J.,  says :  ^^  It  also  became  necessary  for  courts  to  adopt  a  rule  by 
way  of  pledge  to  suitors  that  their  secret  and  confidential  com- 
munications to  their  attorneys  should  not  be  drawn  from  them 
with  or  without  the  consent  of  such  attorney/'  Among  the 
earliest  cases  to  be  found  on  this  subject  are  Berd  v.  JLcvelace^ 
Gary's  Rep.  88 ;  Au9tin  v.  Ve»ey^  Id.  89 ;  Kilway  v.  KUway^  Id. 
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126 ;  Dennis  v.  Codrmgton,  Id.  143.  Solicitors  and  counsel  were 
excused  from  testifying  on  the  ground  that  they  were  solicitors  or 
counsel  in  the  cause.  In  Waldran  v.  Wardj  Styles*  Rep.  449,  a 
witness  was  offered  in  evidence  to  be  examined  as  to  some  matter 
^^  whereof  he  had  been  made  privy  as  of  counsel  in  the  cause." 
The  courts  would  not  permit  the  examination.  In  Sparke  v.  Midr 
dleton,  Eeble  505,  counsel  for  the  defendant  was  excused  from 
testifying  on  the  ground  ^'  that  he  should  only  reveal  such  things 
as  he  either  knew  before  he  was  of  counsel,  or  that  came  to  his 
knowledge  since  by  other  persons."  In  Outa  v.  Pickering ^  1 
Yentr.  197,  a  witness  was  called  to  testify  concerning  an  erasure 
in  a  will  supposed  to  have  been  made  by  Pickering.  The  witness, 
after  the  erasure,  was  retained  as  his  solicitor  in  the  cause.  In 
Valiant  v.  Dodermeadj  2  Atk.  524,  witness  was  called  to  prove 
certain  interrogatories.  Objections,  that  his  knowledge  of  the  mat- 
ters was  obtained  as  a  clerk  in  court.  Evidence  received.  Lord 
Hardwicke  says :  ''  That  the  matters  inquired  after  by  the  plain- 
tiff *s  interrogatories  were  antecedent  transactions  to  the  com- 
mencement of  the  suit."  In  the  last-cited  cases  the  commu- 
nications to  the  respective  parties  were  during  the  pendency  of 
an  action  in  which  they  were  either  attorney,  solicitor,  or  counsel. 
The  same  rule  is  held  by  the  courts  in  this  state,  and  seems  to 
decide  the  question  in  this  case.  In  17  Johns.  885,  the  court 
says :  ^*  The  privilege,  in  its  most  comprehensive  sense,  is  not 
broad  enough  to  cover  collateral  facts,  the  answer  to  which  does 
not  betray  any  confidential  communication  between  attorney  and 
client." 

An  attorney  or  counsel  may  be  called  on  to  testify  to  a  collate- 
ral fact  within  his  knowledge,  or  to  a  fact  which  he  might  know 
without  being  intrusted  with  it  by  his  client :  Johnson  v.  Daveme, 
19  Johns.  184 ;  Cobden  v.  Kendrickj  4  Term  431. 

Communications  made  to  an  attorney  at  law  with  a  view  to 
obtain  his  assistance  in  the  commission  of  a  felony  are  not  privi- 
leged :  The  RocheHer  City  Bank  v.  Suydam^  5  How.  254.  To 
be  brought  within  its  protection  if  they  do  not  appertain  to  any 
suit  or  legal  proceeding  commenced  or  contemplated,  should  be 
made  under  cover  of  an  employment  strictly  professional^  and 
should  be  such  as  the  business  to  be  done  requires  to  be  made. 
They  should'  also  be  of  a  confidential  nature,  and  so  considered 
at  the  time,  and  should  be  shown  to  have  b^n  made  with  direct 
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reference  to  the  professional  business  upon  which  they  may  be 
supposed  to  bear:  17  Howeirs  State  Trials  1139;  1  Greenlf. 
Ev.  244 ;  1  Phil.  Ev.  145 ;  1  Starkie. 

In  section  26  of  the  Bankrupt  Act  1867,  it  is  provided  that 
the  court  may  at  all  times  require  the  balikrupt,  upon  reasonable 
notice,  to  attend  and  submit  to  an  examination  on  oath  upon  all 
matters  relating  to  the  disposal  or  condition  of  his  property ;  the 
bankrupt  is  therefore  liable  to  be  called  (and  in  this  case  has  been 
called)  and  examined  upon  these  very  transactions.  He  cannot 
extend  an  immunity  to  his  attorney  which  he  does  not  possess 
himself.  The  privilege  is  for  the  benefit  of  the  client,  not  the 
attorney.  The  authorities  upon  this  point  which  I  have  cited 
show  that  originally  no  communications  were  protected  as  confi- 
dential professional  communications,  except  that  which  related  to 
the  management  of  some  suit  or  judicial  proceeding  actually 
pending  or  about  to  be  commenced  in  some  court.  Few  cases 
have  gone  beyond  that.  In  the  case  of  WiUon  v.  Troup^  7 
Johns.  G.  Rep.  25,  and  8.  o.  2  Cowen  Rep.  195,  Haight,  an  attor- 
ney, was  retained  to  conduct  the  foreclosure  of  a  mortgage  by 
advertisement  under  the  act  concerning  the  foreclosure  of  mort- 
gages by  advertisement.  It  was  claimed  that  Troup  employed 
Haight  because  Haight  was  a  lawyer,  and  the  Court  of  Errors 
evidently  considered  the  relation  of  the  party  in  the  statutory 
foreclosure  case,  namely,  Troup  and  Haight,  as  that  of  attorney 
and  client,  and  therefore  the  evidence  of  Haight  was  not  admis- 
sible as  against  Troup,  his  client.  This  decision  is  unquestionably 
correct  and  founded  upon  the  principle  that  a  statutory  foreclosure 
of  a  mortgage  by  advertisement  is  jn  the  nature  of  a  judicial  pro- 
ceeding. And  in  JackBon  v.  Dominick^  14  Johns.  Rep.  443,  the 
court  says,  *'  that  a  foreclosure  under  the  statute  is  substantially 
equivalent  to  a  foreclosure  in  equity,  same  in  eff'ect :"  5  How.  Pr. 
Rep.  261. 

In  this  case  there  was  no  action  pending.  The  witness  drew  a 
deed  conveying  certain  real  estate  from  James  Milligan  to  him- 
self. He  then  conveyed  the  said  real  estate  to  Mrs.  Milligan,  the 
wife  of  said  James  Milligan.  There  was  no  action  then  pending 
in  regard  to  said  real  estate,  and  the  question  before  the  court  in 
relation  to  said  real  estate  now  is,  whether  the  legal  title  of  the 
real  estate  so  conveyed  vests  in  Mrs.  Milligan  as  against  the 
assignee  in  bankruptcy.     Now,  the  witness  is  simply  called  upon 
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to  state  the  fact  of  the  receiving  and  the  conveying  of  the  real 
estate,  the  consideration,  if  any,  he  gave  or  received  therefor, 
and  what  was  said  and  done  on  the  occasion.  His  testimony,  if 
given,  cannot  do  injustice  to  any  one.  The  same  facts  have  been 
proven  by  James  Milligan  in  these  proceedings.  •  The  deeds  can 
be  given  in  evidence,  and  although  Mrs.  Milligan  cannot  be  com- 
pelled to  testify  to  these  facts  in  bankruptcy,  still  she  can  be 
made  to  do  so  by  a  bill  in  equity  on  the  part  of  the  assignee 
against  herself,  her  husband  and  the  witness  to  set  aside  said 
conveyance  as  fraudulent,  &c.,  &c.,  as  against  the  assignee  in 
bankruptcy :  30  Barb.  506.  The  Court  of  Appeals  in  Whiting 
V.  Barney^  30  N.  Y.  330,  Selden,  J.,  holds  that  the  rule  which 
protects  professional  communications  of  clients  to  their  attorneys 
or  counsel  from  disclosure  should  only  extend  to  such  communi- 
cations as  have  relation  to  so^e  suit  or  other  judicial  proceeding 
either  existing  or  contemplated. 

The  testimony  in  this  case  is  claimed  only  for  the  bankrupt, 
which  brings  it  within  the  cases  of  Oriffith  v.  Davis,  5  Barn.  & 
Aid.  502 ;  Shore  v.  Bedford,  5  Man.  &  G.  271 ;  Weeks  v.  Argent, 
16  M.  &  W.  816.  In  30  N.  Y.  342,  Ingraham,  J.,  says,  "  If  he 
was  only  the  counsel  of  Barney,  then  the  decisions  settle  that 
the  disclosures  being  made  in  the  presence  of  a  third  party,  they 
are  not  privileged."  I  think  that  for  the  purposes  of  this  case 
Mrs.  Milligan,  the  wife  of  the  petitioner,  who  received  the  con- 
veyance from  the  witness  as  property  to  her  sole  and  separate 
use,  must  be  considered  as  a  third  person.  I  have  given  the  au- 
thorities as  they  were  previous  to  the  legislative  enactments  in 
this  state  in  relation  to  the  examination  of  parties  as  witnesses, 
which  enactments  are  as  follows :  Any  party  in  any  civil  suit  or 
proceeding,  either  in  law  or  equity,  had  before  any  court  or  offi- 
cers, may  require  any  adverse  party,  whether  complainant,  plain- 
tiff, petitioner  or  defendant,  or  any  one  of  said  adverse  party,  any 
and  every  person  who  is  beneficially  interested  in  said  suit  or  pro- 
ceedings, though  not  nominally  as  parties,  to  give  testimony  under 
oath  in  such  suit  or  proceeding ;  and  such  adverse  party  may  be 
examined  orally,  or  under  a  commission,  in  the  same  manner  as 
persons  not  parties  to  such  suit  or  proceeding,  and  who  are  com 
petent  witnesses  therein ;  and  such  party  may  be  subpoenaed  and 
his  attendance  as  a  witness  compelled,  or  he  may  be  examined  by 
a  commission,  or  conditionally,  or  his  testimony  perpetuated  in 
the  same  manner  as  any  competent  witness. 
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"  The  court  or  officer  before  whom  such  suit  or  proceeding  may 
be  had,  shall  have  power  to  dismiss  the  bill,  petition,  or  proceed- 
ing of  any  party,  or  any  part  thereof,  with  costs,  or  nonsuit  any 
party,  or  strike  out  or  disregard  any  defence  or  any  part  thereof 
of  any  party  who  shall  refuse  to  testify. 

^*  Any  party  in  any  suit  or  proceeding  as  aforesaid  shall  be 
required,  to  entitle  him  to  examine  the  adverse  party  as  a  witness 
in  any  suit  or  proceeding,  to  give  testimony  therein  in  the  same 
manner  as  the  attendance  of  witnesses  in  ordinary  cases." 

The  Act  of  Congress,  July  16th  1862,  provides : — 

*^  That  the  laws  of  the  stat«  in  which  the  court  shall  be  held, 
shall  be  the  rules  *  *  *  as  to  the  competency  of  witnesses 
in  the  court  of  the  United  States." 

In  this  case  the  rights  and  privileges  of  the  attorney  and  his 
duty  to  his  clients,  are  entirely  separate  and  distinguished  from 
his  rights  and  duties  as  purchaser  *and  vendor.  The  transaction 
in  relation  to  the  purchase  and  sale  of  the  real  estate  was  not  a 
part  and  parcel  of,  or  in  and  about  any  lawsuit  in  which  he  was 
counsel  for  either  the  petitioner  or  his  wife.  It  therefore  stands 
as  a  transaction  of  purchase  and  sale  of  real  estate,  the  witness 
purchasing  the  )real  estate  of  Mr.  Milligan,  and  selling  the  same 
to  Mrs.  Milligan,  his  wife,  two  days  thereafter. 

It  is  claimed  by  the  assignee  in  bankruptcy  that  this  was  a 
mere  fraud  and  cover,  that  it  was  a  mere  formal  transfer  of  the 
real  estate  from  the  husband  to  the  wife,  using  the  name  of  the 
witness  as  a  mere  go-between,  so  that  the  conveyance  might 
technically  conform  to  the  letter  of  the  Act  of  1849  regulating 
the  property-rights  of  married  women,  and  at  the  same  time 
defeat  the  spirit  and  intent  of  the  law ;  that  the  wife  acquired 
no  legal  or  vested  rights  therein  by  said  conveyance  other  than 
her  contingent  right  of  dower  to  which  she  was  previously 
entitled. 

I  find  that  previous  to  the  Act  of  1847,  and  the  acts 
amendatory  thereunto,  an  attorney  occupied  the  same  position 
as  his  client  in  relation  to  giving  testimony,  and  was  privileged 
as  to  all  matters  which  his  client  could  not  be  compelled  to  dis- 
close. But  now,  whenever  and  wherever  the  client  can  be  com- 
pelled as  a  witness  to  testify  to  any  fact,  then  the  attorney  must 
also  testify;  the  statutes  of  this  state  having  abrogated  the 
(brmer  common-law  rule  to  that  effect. 
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That  the  witness  in  this  case  is  not  privileged,  as  the  mere  act 
of  receiving  and  conveying  the  title  to  real  estate  about  which 
there  has  not  been  any  action  pending,  does  not  bring  him  within 
the  former  common4aw  rule,  as  to  privileged  communications  to 
attorneys  and  counsel,  and  since  the  enactment  of  1847  no  such 
privilege  exists  which  can  be  claimed  for  the  witness  in  this  case. 

That  the  questions  are  pertinent  to  the  issue  and  proper,  and 
the  witness  must  answer. 

Blatghfo&d,  J. — On  the  facts  stated  by  the  Register,  the  five 
questions  set  forth  were  proper,  and  must  be  answered  by  the 
witness,  and  are  not  within  the  privilege  of  confidential  commu- 
nications between  attorney  and  client. 


•«»• 
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cotjbt  of  appkaiis  of  mabtland.' 
bupbkms  coubt  of  pennbtlvania.^ 

Assumpsit. 

Jh'ani/er  of  Contract, — Thompson  contracted  to  buy  an  interest  in 
two  oil-wells,  afterwards  an  oil  company  was  incorporated  to  which 
Thompson  transferred  his  interest,  the  vendors  in  the  mean  time  receiv- 
ing and  selling  the  oil ;  by  agreement,  the  vendors  made  the  deed  to  the 
corporation,  and  dated  it  back  to  the  date  of  the  contract,  agreeing  to 
deliver  Thompson's  share  of  the  oil  to  the  company :  Held,  that  aMump- 
nt  in  the  name  of  the  company  for  oil  received  by  the  vendors  between 
the  contract  and  the  incorporation  could  be  maintained :  Smno  v.  nomp^ 
son  Oil  Go.,  69  Pa. 

The  facts  constituted  an  original  contract  between  the  vendors  and  the 
company:  Id. 

Banks. 

Usage — Special  Deposits — Contracts  for  Payment  in  Corn. — On  the 
30th  of  December,  1861,  A.  sent  to  the  Chesapeake  Bank  83000,  in 
gold  coin  of  the  United  States,  which  in  accordance  with  a  previous 
agreement,  was  received  as  a  special  deposit ^  and  entered  on  the  bank- 
book of  A.,  as  follows:  '*1861,  Dec.  30th,  Cash  (coin)  J3000."  At 
the  date  of  this  deposit,  the  banks  of  the  state  had  suspended  specie 
payments,  and  gold  coin  was  at  a  small  premium.     A.  drew  two  checks 

<  From  J.  Shaaf  Stockett,  Esq.,  Reporter ;  to  appear  in  29  Md.  Rep. 
'  From  P.  FrajEer  Smith,  Esq.,  Reporter ;  to  appear  in  59  Pa.  Rep. 
Vol.  XVII.— 4S 
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OB  tlie  bank  for  the  amoiiot  so  deposited — ODe  dated  the  27 tb  of  May, 
1864,  for  $3000,  "  in  gold  coin/'  the  other  dated  28th  May  1864,  for 
$3000,  *^  in  coin."  When  the  first  was  presented  gold  was  refnsed,  and 
notes  were  (^red,  which  were  declined ;  and  the  like  occurred  with  the 
second  check.  The  bank-book  of  A.,  was  balanoei  «t»  difierenii  times 
between  the  date  of  the  deposit  and  th^  dates  of  the  checks^  and  the 
balance  of  money  in  bank  to  A.'s  credit  was  nqver  under  $3000.  On 
the  28th  of  May  1864,  gold  was  at  eighty-five  and  eighty-six-and-a-half 
premium.  On  the  2d  of  July  1864,  A.  brought  his  action  against  the 
bank  to  recover  the  amount  of*  the  deposit  in  specie.     Beld : — > 

That  the  single  entry  in  the  bank-book  of  the  plaintifi^  of  the  deposit 
made  on  the  30th  of  December  1861,  apart  from  the  other  entries  in  the 
book,  was  admissible  as  evidence  on  his  behalf  for  the  purpose  of  verify- 
ing the  testimony  of  the  witness^  who  testified  as  to  the  eiroumstaaoes 
of  the  deposit,  and  of  showing  the  nature  of  the  entry  itself,  as  indica- 
tive of  the  character  of  the  deposit — the  defendant  being  at  liberty  to 
use  the  other  entries ; 

That  the  plaintiff  could  properly  introduce  evidence  to  show,  that 
according  to  the  general  and  well-known  usage  of  the  banks  in  the  city 
of  Baltimore,  existing  before  and  at  the  time  of  the  deposit,  and  ever 
since,  the  entry  in  his  bank-book  imported  an  agreement  on  the  part  of 
the  defendant  to  return  the  depcpit  ia  kind; 

That  the  subsequent  payment  of  checks,  and  the  striking  of  balances 
in  the  bank-book  of  the  plaintiff,  from  time  to  time,  did  not  necessarily 
extinguish  the  special  deposit; 

That  if  the  contract  between  the  plaintiff  and  defendant  be  established, 
as  alleged  by  the  former,  then  he  is  entitled  to  recover  in  specie  the 
4imount  of  the  coin  so  deposited,  with  interest  thereon  payable  in  like 
currency,  from  the  time  of  the  demand ; 

Whether  the  Legal  Tender  Acts  of  Congress  be  constitutional  or 
otherwise,  a  contract  which  provides  for  payment  in  coin,  may  be  en- 
ferced  in  conformity  with  its  stipulations,  and  judgment  may  be  ren- 
denred  fer  the  amount  in  coin,  and,  the  same  enforced  by  execution,  on 
Wihich  coin  only  shall  be  collected :  Chesapeake  Bank.  v.  Swain,  29  Md. 

Broker. 

Commissions, — A  broker,  to  be  entitled  to  his  commissions  for  nego- 
tiatxi^  a  sale  of  property,  must  find  a  purchaser  in  a  situation,  and 
ready  and  willing  to  complete  the  purchase  according  to  the  terms  agreed 
on,  and  who  ultimately  becomes  the  purchaser:  Kimhtrhf  v.  Henderscn, 
29  Md. 

Congress. 

Act  ©/*1864  as  to  Compensation  to  Members/or  Services. — A.,  a  lawyer, 
was  a  candidate  for  Congress  at  the  election  in  1864 :  neither  he  nor  his 
competitor  received  a  certificate  of  election.  On  the  20th  of  April 
1865  he  procured  from  the  war  department  the  discharge  of  a  draned 
man,  under  a  contract  previously  made.  On  the  19th  of  February 
1866,  he  obtained  his  seat  on  his  primd /acie  case  and  was  ousted  July 
16.  Held^  that  the  contract  was  not  in  violation  of  the  Act  of  Congress 
of  June  11th  1864,  prohibiting  members  of  Ccmgress,  &c.,  from  receiv- 
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ing  compensatioD  for  services  before  a  department,  &o. :  Bowman  ▼. 

Cofrotk,  59  Pa. 
A.  was  not  a  member  of  Congress  within  the  meaning  of  the  act :  Id, 
The  contract  was  against  public  policy  and  void,  whether  compensa- 

sation  for  the  services  was  fixed  or  contingent :  Id, 

Contract.    See  Congreu. 

Privilege  on  Another's  Land, — Cowan  by  writing  granted  to  Johnston 
and  others  as  partners,  the  privilege  to  take  cby  from  his  land  for 
twenty  years  at  12  cents  per  ton;  to  pay  8150  at  the  end  of  every  six 
months,  although  they  should  not  then  have  taken  away  so  much  clay 
as  would  amount  to  that  sum.  Held,  that  the  writing  was  an  instrument 
for  the  payment  of  money  within  the  Affidavit  of  Defence  Law:  John- 
ston et  at  V.  (7r>wan,  59  Pa. 

The  plaintiff  by  a  special  count  set  out  that  the  defendants  agreed  in 
writing  to  pay  him  "$150  on  the  Ist  of  October  1866,  $160' on  the 
1st  of  April  1867,  $150  on  the  1st  of  October  1867,  and  $150  on  said 
days  semi-annually  thereafter,  a  copy  of  which  agreement  is  hereto 
attached/'  &c.  JuM,  to  be  sufficiently  specific  for  the  court  to  order  a 
liquidation  by  the  prothonotary :  Id. 

Filing  the  agreement  was  of  itself  a  copy  of  the  claim,  and  no  more 
could  be  recovered  than  was  due  on  it :  Id. 

The  writing  was  an  agreement  to  pay  for  the  privilege  of  taking  clay 
whether  exercised  or  not :  Id. 

The  sums  to  be  paid  if  the  minimum  of  clay  was  not  taken  out  were 
liquidated  damages,  being  a  payment  for  a  privilege  and  the  contract 
not  being  a  mere  license :  Id, 

The  tj^reement  was  signed  by  the  grantor,  and  the  firm  name  was 
signed  '*  per  J.  R.,"  one  of  them,  ffeldy  that  if  the  grant  of  an  interest 
in  land,  it  was  a  sufficient  signing  within  the  Statute  of  Frauds :  the 
owner  having  signed  and  that  bound  him :  Id. 

The  owner  who  conveys  must  be  bound  by  writing,  but  the  other 
party  for  anything  contained  in  the  statute  need  not  so  be  bound :  Id, 

CoRPOBATioNB.     See  Railroad, 

Contracts  ultra  vires. — The  Maryland  Hospital  agreed  with  P.,  in 
consideration  of  $1200,  to  support  his  sister,  then  a  lunatic  patient  in 
the  institution,  for  the  remainder  of  her  life.  The  money  was  paid. 
F.  also  fully  paid  for  the  support  of  his  sister  to  the  Ist  of  July  1863, 
and  the  sum  paid  in  commutation  relieved  him  from  that  date  from  any 
further  charge  in  the  future  for  her  support.  The  lunatic  died  on  the 
12th  of  August  1864.  Subsequently,  F.  sued  the  hospital  to  recover 
back  the  sum  he  had  paid  under  the  contract,  less  the  necessary  ex- 
penses incurred  in  the  support  of  his  sister,  from  the  1st  of  July  1863 
to  tho  12th  of  August  1^64.     Held:— 

1st.  That  the  hospital  had  no  power  under  its  charter  to  make  this 
contract  with  F.;  it  was  tdtm  aires  not  binding  on  the  corporation,  and 
could  not  have  been  enforced  in  favor  of  F. ; 

2d.  That  the  contract  was  neither  malum  in  tte  nor  malum  prohibi- 
tum^ and  the  parties  to  it  were  not  in  pari  delicto,  and  F.  was  entitled 
to  recover  back  the  sum  paid  by  him,  less  the  amount  properly  charge- 
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able  88  a  fair  and  reasonable  allowanee  for  tbe  care  and  keeping  of  his 
sister  during  the  period  which  intervened  between  the  30th  of  Jnne 
1863  and  the  12th  of  August  1864,  the  date  (^  her  death :  Maryland 
Hotpital  v.  Forefmatij  29  Md. 

Criminal  Law. 

Disturbance  of  a  Meeting. — Maliciously  disturbing  a  meeting  of  school 
directors  is  indictable  at  common  law :  Campbell  t.  Comnumwealih,  59 
Pa. 

It  is  too  late  to  make  objections  to  the  form  of  an  indictment  in  the 
Supreme  Court :  Id, 

Estoppel. 

Silence  when  there  is  Duty  to  speak, — Positive  acts  tending  to  mislead 
one  ignorant  of  the  truth,  which  do  mislead  him  to  his  injury,  are  good 
ground  of  estoppel,  and  ignorance  of  title  on  the  part  of  him  who  is 
estopped  will  not  excuse  him :  Chapman  t.  Chapman  and  GanBamer, 
69  Pa. 

Silence  will  postpone  a  title  when  one  knowing  his  own  right  should 
speak  out :  Id, 

One  led  by  such  silence  ignorantly  and  innocently  to  rest  on  his  title, 
believing  it  secure,  and  to  expend  money  and  make  improvements, 
without  timely  warning,  will  be  protected  by  estoppel :  Id. 

Sale  of  Public  Property, — A.,  an  officer  of  the  United  States  army, 
took  a  horse  belonging  to  the  government,  and  having  had  the  brand 
removed  used  him  as  his  individual  property  for  some  time,  and  then 
sold  him  to  B.,  who  for  nearly  a  year  hired  him  out  as  a  publie  Hvery- 
horse  to  parties,  both  civil  and  military,  in  the  city  of  Baltimore.  No 
steps  were  taken  during  this  time  by  any  agent  of  the  United  Slates 
Oovernment  to  recover  the  horse.  B.  finally  sold  the  horse  to  C,  and 
shortly  thereafter  he  was  taken  out  of  his  possession  nnder  an  order  of 
the  assistant  provost-marshal,  as  the  property  of  the  United  States 
Government.  In  an  action  against  B.,  by  the  last  purchaser,  to  recover 
what  he  had  paid  for  the  horse,  it  was  held  : — 

1.  That  the  government  was  not  estopped  from  reclaiming  the  horse 
as  its  property ; 

2.  That  persons  dealing  with  agents  or  officers  in  regard  to  public 
propertv,  are  bound  to  know  the  extent  of  their  authority; 

3.  That  the  bare  possession  of  the  horse  by  A.,  with  the  consent  of 
the  officers  of  the  government,  and  the  sale  by  him  to  B.,  were  not  suffi- 
cient to  pass  title  to  the  purchaser ; 

4.  That  although  A.  may  have  obtained  possession  of  the  horse  from 
the  quartermaster,  and  B.  may  have  been  a  bcukCL  fide  purchaser,  a  sale 
thus  made,  without  the  authority  or  assent  of  the  government,  could  not 
operate  as  a  transfer  of  title  against  the  latter :  Johnson  v.  Frisbie,  29 
Md. 

Frauds,  Statute  op.    See  Contract, 

Insurance. 

Partnership  Property. — Goods  were  owned  by  two  jointly;  in  effect- 
ing an  insurance  the  agent  told  one  that  to  insure  the  interest  of  both, 
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it  made  no  difference  whether  or  not  both  names  were  in  the  poli<9 ;  he 
received  a  premiam  proportionate  to  the  whole,  and  a  policy  was  issued 
in  the  name  of  one.  Held^  that  these  facts  showed  a  mistake  in  the 
agent  and  were  admissible  in  evidence,  and  that  npon  a  total  loss  the 
whole  interest  might  be  recovered  in  a  suit  in  the  name  of  the  one  to 
whom  the  policy  had  been  issued :  Manhattan  Iiu.  Co.  v.  Webster^ 
59  Pa. 

Ea«h  partner  being  liable  in  solldo  for  the  firm  engagements,  has  a 
right  to  have  the  firm  assets  applied  in  the  first  instance  to  the  payment 
of  the  firm  debts :  Id. 

The  interest  of  a  partner  is  only  his  proportion  of  the  capital  or  pro- 
fits after  all  the  debts  are  paid :  /of. 

A  partner  has  an  insurable  interest  in  the  entire  stock,  and  on  the 
receipt  for  a  loss  of  insurance  he  must  account  to  the  firm :  Id^ 

Master  and  Skbyant.    See  Negligence, 

^      Neoligenoe. 

Injury  by  Act  0/ FeUaw-tervcuU, — When  several  persons  are  employed 
as  workmen  in  the  same  general  service,  though  in  different  parts  of  it, 
and  one  of  them  is  injured  through  the  carelessness  of  another,  the 
employer  is  not  responsible  unless  he  had  employed  unfit  persons  for  the 
service :  O'Donnell  v.  Allegheny  Valley  R.  R,  Co.,  69  Pa. 

Ryan  v.  The  Pennsylvania  Railroad  Co.,  11  Harris  384,  remarked 
on:  Id. 

A  carpenter  working  as  such  for  a  railroad  company,  was  carried  on 
the  company's  cars  to  and  from  his  work  as  part  of  his  contract  of  hiring. 
He  was  not  to  be  esteemed  as  employed  in  the  same  general  service  with 
the  hands  running  the  train  or  repairing  the  track  of  the  road,  so  as  to 
relieve  the  company  irom  responsibility  for  injury  to  him  from  their 
negligence:  Id. 

The  master  is  bound  to  nse  ordinary  care  in  providing  suitable  struc- 
ture, macliinery,  tools,  &o.,  and  in  selectiDg  proper  servants,  and  is 
liable  to  other  servants  in  the  same  employment,  if  they  are  injured  by 
his  own  neglect  of  duty :  Id. 

A  railroad  company  is  bound  to  furnish  a  safe  and  sufficient  roadwav 
to  its  servants,  as  well  as  others  travelling  over  it.  The  remote  negli- 
gence of  servants  as  to  the  roadway  will  not  excuse  the  non-performance 
of  such  duty:  Id. 

If  the  substructure  of  a  road  be  suffered  to  lie  until  it  has  become 
rotten  and  unsafe,  it  is  the  negligence  of  the  company :  Id. 

Casualty  from  such  cause  is  not  an  ordinary  peril  which  one  taking 
service  in  the  company  is  presumed  to  incur :  Id. 

In  a  suit  by  an  employee  of  a  railroad  company  who  held  the  relation 
of  a  passenger,  the  court  charged,  that  the  baggage-car  is  an  improper 
pltce  for  a  passenger  to  ride ;  whether  the  rule  against  it  was  communi- 
cated to  him  or  not,  if  he  left  his  seat  in  the  passenger-car  and  went 
into  the  baggage-car  it  was  negligence,  which  nothing  less  than  a  direc- 
tion or  invitation  from  the  conductor  would  excuse;  such  invitation 
should  not  be  inferred  from  his  having  ridden  there  frequently  with  the 
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knowledge  of  the  condactor,  and  without  objection.  Hdd^  to  be  error : 
Id, 

The  condnctor  is  the  person  to  administer  the  rules  of  the  oompaoy, 
and  apply  them  according'  to  the  oireumstanoes.  The  passenger-traTel 
is  under  his  directions  and  should  conform  to  tfiem.  From  the  nature 
of  his  position  he  must  exercise  some  discretion :  Id, 

Contributory  Negligence  of  Plaintiff, — In  an  action  whose  gravamen 
is  negligence,  it  is  the  duihr  of  the  plaintiff  to  show  a  case  clear  of 
contributory  negligence.  There  must  be  shown  a  primd  facie  case 
resulting  exclusively  from  the  wrong  of  the  defendant,  before  he  can 
be  called  to  answer :  Waters  v.  Wing,  69  Pa. 

'  The  plaintiff's  horse  was  killed  by  the  shaft  of  the  defendant's  car- 
riage running  into  him,  both  being  on  a  public  highway.  The  defend- 
ant asked  the  court  to  charge :  ^^  That  the  defendant  had  a  right  to  be 
on  the  public  highway,  and  if  the  jury  believe  that  at  the  time  of  the 
alleged  accident  he  was  travelling  in  an  ordinarv  manner,  he  is  not  liable 
for  an  injury  resulting  from  such  use  of  the  public  thoroughfare."  Beld^ 
that  the  point  should  have  been  affirmed ;  /</. 

Partnsbship.     8ee  Insurance, 

Railroad.    See  Negligence. 

Negligence. — It  is  the  duty  of  a  railroad  company  as  of  a  natural 
person  to  exercise  its  rights  with  a  considerate  and  prudent  r^ard  for 
the  rights  and  safety  of  others :  Penntylvauia  R.  K.  Co.  v.  Bametty 
69  Pa. 

It  is  not  a  justification  that  the  act  producing  the  injury  was  lawful 
or  done  in  exercising  a  lawful  right,  if  the  injury  arose  from  doing  it 
negligently:  Id. 

The  engine  of  the  defendants  having  given  no  notice  of  its  approaeh 
whistled  under  a  bridge  whilst  a  traveller  was  passing  over  it :  his  horees 
took  fright,  ran  off,  and  injured  the  traveller.  Beld,  that  If  danger 
might  be  reasonably  apprehended,  it  was  the  duty  of  the  company  to 
give  some  warning :  Id. 

If  it  would  have  been  negligence  in  the  traveller  to  drive  upon  the 
bridge  just  as  the  train  was  about  to  pass  under  it,  had  he  been  aware 
of  its  approach,  he  was  entitled  to  notice,  and  it  was  the  duty  of  the 
company  to  give  it :  Id. 

Negligence  is  always  a  question  for  the  jury,  when  there  is  any  doubt 
as  to  Uie  facts  or  the  inference  to  be  drawn  from  them :  Id. 

If  danger  to  the  person  or  property  of  others  at  any  point  may  be 
reasonably  apprehended,  or  is  likely  to  result  from  the  running  of  trains 
without  notice,  it  is  the  duty  of  the  company  to  give  notice :  Id. 

Sounding  the  whistle  under  a  bridge  as  a  traveller  was  passing  over, 
which  causes  the  horses  to  run  away  through  iVight  and  injure  the  tra- 
veller, was  a  sufficiently  proximate  cause  of  injury  to  create  a  liability 
on  the  company :  Id.  • 
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▲COORD  AND  SATISFACTION. 

Wbere  there  ii  no  dispute  between  paitiei  » te  the  feels,  or  eauOuit  of  claim, 
a  receipt  of  lest  than  AiU  amooot  does  not  conelitate  an  accord  and  satisfac- 
tion.    Beardtlejf  ▼.  />aoM,  377. 

ACKNOWLEDGMENT.    See  Dbbd,  2. 

ACTION.    See  Earopru.,  S  $  LiMitATtoirB,  S ;  Vbhdob  avd  ^ubok assr,  17  ; 
Wabtb. 

1.  Will  He  ag^ntt  oonvejancer  for  error  in  jvdgment,  and  rale  of  liability 

is  the  same  as  in  the  ease  of  lawyers  and  physicians.    WaUom  t.  Jduirhaad^  310. 

S.  Will  not  lie  tt>  compel  one  to  reader  an  aoeonnt  and  to  re-convey  real 

•state,  which  he  holds  ander  a  eonTcyanoe  made  to  defraud  creditors.    &Dett 

Y.  Tindar^  438. 

ACTS  OJT  CONGRESS. 

1S39,  Feb.  28.     See  COcttrs,  IS. 

1845,  Feb.  26.     See  ImtbrhaL  RsVXKVk. 

1850,  July  29.     See  VssSbU,  2. 

1852,  Aagust  30.    See  Cokstitutiokjll  Law,  18. 

1855,  Feb.  10.     See  Alibn,  1. 

1855,  March  6.    See  Constitutional  Law,  18. 

1861,  July  13.    See  tKTERyATioNAL,  Law  12,  IT. 
1862, See  ConfBdebxtb  StAtbs,  5. 

1862,  Feb.  25.    See  Lboal  Tbvdbb  Kotbs,  2. 

1863,  March  3.     See  Coubts,  15. 

1864,  June  11.     See  Cohobbbs. 

1864,  Jane  30.     See  Stamps,  6. 

1865,  Feb.     See  Taxatiob,  2* 
1867,  Feb.  5.    See  Taxatiob. 

1867,  March  2.    See  Babkbdiptct,  1. 

ADMINISTRATOR.'  See  Exbcutob. 

ADMIRALTY^    See  Commob  Cabbibr  *  9. 

1.  A  cause  of  action  to  bo  cognisable  in  admiralty  must  relate  to  the  busi- 
ness of  commerce  and  narigation.    People  t.  Steamer  America^  182. 

2.  A  state  pilot  law,  enacting  that  all  vessels  shall  take  a  pilot,  but  con- 
taining nO  clause  exempting  the  vessels  fh>m  liability  for  the  pilot's  misman- 
agement, does  not  protect  a  vessel,  with  a  pilot  on  board,  from  liability  for 
torts  done  by  it,  though  such  torts  are.  the  result  of  the  pilot^s  negligence. 
The  China^  437. 

3.  State  statutes  authorizing  actions  in  rem  against  vessels  for  causes  cog- 
nisable in  admiralty  are  statutes  Conferring  admiralty  Jurisdiction,  and  are 
therefore  unconstitutional.    Jackson  v.  Steamer  iCinnis,  470. 

4.  A  lien  created  by  a  state  law  against  a  domestic  vessel  for  supplies  fnr- 
nished  in  a  home  port  cannot  be  recognised  or  enforced  in  a  court  of  admiralty. 
Id. 

(769) 
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ADMIRALTY. 

5.  Where  in  case  of  collision,  there  is  reasonable  doaht  as  to  which  ressel 
is  to  blame,  the  loss  most  be  sustained  by  the  one  on  which  it  has  fallen.  71s 
Grace  Girdle^  438. 

AFFIDAVIT  OF  DEFENCE.     See  Pbacticb,  8. 

AGENT.  See  Bailmsht,  S;  Bbokbr,  1,  3$  Dajcaobs,  7;  Statute  op 
Fkauds,  5;  Ihsukamck,  9;  Ixtbbxational  Law,  10;  Vbnimib  avd 
pubchasbb,  13. 

1 .  A  local  board  of  direotors,  eat^lisheil  by  a  foreign  corporation  in  New 
York,  under  regulations  of  the  statute  of  that  state,  no  matter  how  complete 
its  organisation  or  how  full  its  authority  to  transact  business  without  consulta- 
tion with  its  principal,  is  still  a  mere  agency,  and  not  a  distinct  corporation. 
Robinson  v.  Life  Assurance  Co»^  166. 

2.  Therefore  a  contract,  as  of  insurance,  made  by  this  New  York  board 
with  the  plaintiff,  a  citizen  of  Virginia,  was  the  contract  of  the  foreign  cor- 
poration with  plaintiff,  and  the  goTemment  of  the  foreign  corporation  being 
a  neutral  and  baring  recognised  the  gOTemment  of  the  plaintiff  as  a  be- 
lligerent, the  contract  was  not  suspended  by  the  ciril  war  in  America,  and 
payment  of  premiums  to  a  sub-agent  of  the  corporation,  at  Richmond,  was  a 
yalid  payment  to  the  corporation.    Id, 

3.  A  party  dealing  with  an  agent  for  a  special  purpose  must  ascertain  at 
his  own  peril  the  agent's  power.     The  Naiional  Iron  Co,  y.  Bruner,  S44. 

4.  An  agent  with  restricted  power  to  sell  land  at  a  given  price,  cannot 
bind  his  principal,  by  representations  as  to  quantity  or  quality.     Id, 

5.  The  fact  that  an  instrument  is  made  payable  at  a  bank  does  not  make 
the  bank  an  agent  of  payee  to  receive  payment,  unless  he  actually  deposits 
the  instrument  there,  or  in  some  express  manner  authorises  the  bank  to  act 
for  him.      Ward  t.  Smithy  354. 

6.  When  an  instrument  is  lodged  with  a  bank  for  collection,  the  bank 
becomes  the  agent  of  the  payee  or  obligee  to  receive  payment.  The  agency 
extends  no  further,  and  without  special  authority  an  agent  can  only  receive 
payment  of  the  debt  due  his  principal  in  the  legal  currency  of  the  country,  or 
in  bills  which  pass  as  money  at  their  par  value  by  the  common  consent  of  the 
community.     2d. 

7.  Authority  to  receive  payment  implies  authority  to  receive  it  in  whatever 
was  regarded  as  money  at  the  time  and  place  of  payment.  Confederate  notes 
being  so  regarded  and  being  received  in  good  faith  by  the  agent  were  a  valid 
medium  of  payment,  as  between  the  plaintiff  and  the  corporation.    Id. 

8.  Accepting  employment  hostile  to  the  interests  of  his  employer,  is  guilty 
of  breach  of  contract  and  may  be  discharged  tlierefor.  Morrison  v.  Ogdens- 
burgh  ff  Champlain  Railroad,  382. 

AGREEMENT.     See  Attobvet,  1 ;  Statutb  of  Fbaods,  1-6;  Intbbbst,  I. 
It  is  not  necessary  to  constitute  an  agreement  that  a  proposition  made  by 
letter  should  be  accepted  expressly,  it  is  sufficient  if  acted  upon  and  complied 
with.     Beardtiey  v.  Davis,  377. 

ALIEN. 

1.  The  Act  of  Congress  of  February  10th  1855,  which  declares  '*that  any 
woman,  who  might  lawfully  be  naturalized  under  the  existing  laws,  married, 
or  who  shall  be  married  to  a  citizen  of  the  United  States,  shall  be  deemed 
and  taken  to  be  a  citizen,"  confers  the  privileges  of  citizenship  upon  women 
married  to  citizens  of  the  United  States,  if  they  are  of  the  class  of  persons  for 
whose  naturalization  the  previous  Acts  of  Congress  provide.  Kelly  v.  Owen 
et  a/.,  444. 

2.  The  terms  ^*  married"  or  ''  who  shall  be  married,"  in  the  act,  do  not 
refer  to  the  time  when  the  ceremony  of  marriage  is  celebrated,  but  to  the  state 
of  marriage.     Id, 

8.  The  citizenship  of  the  husband  wherever  it  exists,  confers  citiaenshlp  on 
the  wife.    Id, 

4.  Any  woman  being  a  free  white  person,  and  an  Blien  iViend,  married 
after  the  approval  of  the  Act  of  February  10th  1855,  to  a  man  who  was,  at  the 
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ALIEN. 

time  of  snch  marriage,  a  natnraliied  eitiien  of  the  United  States,  becomes,  bj 
such  marriage,  ipno  facto,  herself  a  citizen  of  the  United  Slates,  and  capable 
of  inheriting  real  estate,  although  she  resided  in  a  foreign  country  at  the  time 
of  her  said  marriage,  and  has  continued  her  actual  residence  there  ever  since. 
Kane  v.  McCarthy,  482. 

5.  And  any  alien  woman  answering  the  above  description,  and  married 
before  the  approval  of  the  said  act,  to  an  alien  husband,  who  has  been  subse- 
quently naturalized,  becomes  by  his  naturalization,  ipso  facto,  herself  a  citizen 
of  the' United  States,  and  capable  of  inheriting  real  estate.     Id. 

6.  It  is  the  status  of  being  married  to— being  the  wife  of— a  citizen,  whioh 
makes  the  alien  woman  a  citizen  of  the  United  States.     Id. 

AMENDMENT. 

To  a  writ  which  changes  the  names  of  the  parties  to  the  action,  not  allowa- 
ble.   Lewit  y.  Locke,  501. 

ARBITRATION. 

1.  An  Act  of  Congress  referring  a  claim  to  an  officer  of  one  of  the  executive 
departments  to  examine  and  adjust,  is  not  such  an  arbitrament  and  award  in 
the  technical  sense,  as  to  bind  the  parties  like  a  submission.  Gordon  v.  United 
States,  244. 

2.  Hence  a  subsequent  act  repealing  the  one  making  the  reference,  impairs 
no  right  and  is  valid.    Id, 

3.  A  mere  submission  to  arbitration  will  not  be  necessarily  a  discontinuance 
of  a  pending  suit.     Lary  v.  Goodeno,  568. 

ARMY.    See  Militaet  Sertxck. 

ASSIGNMENT.    See  Dbbtob  aitd  Crbditob,  7. 

The  delivery  of  a  promissory  note  payable  to  bearer  is  an  assignment  of  it. 
Cox^s  Executor »  v.  MattkmBy  510. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.    See  Bawkruptct,  11- 
14. 

ASSUMPSIT.    See  Landlord  ah d  Tenant,  5. 

1.  Lies  to  recover  plaintiiTs  share,  on  an  agreement  between  plaintiff  and 
defendant  to  sell  real  estate  and  divide  profits.     Bruce  v.  Hastings^  506. 

2.  A  school  district  may  maintain  an  action  for  money  had  and  received, 
against  a  school  committee  who  have  neglected  to  appropriate  money  in  their 
hands  as  directed.     Schoof  District  No.  7  in  Auburn  v.  Sherburne,  568. 

3.  Lies  to  recover  money  advanced  to  a  corporation  for  shares  of  its  capital 
stock.     Swazey  v.  Choate  Manufacturing  Co,,  569. 

4.  An  action  o^  assumpsit  may  l)e  brought  against  a  city  or  town  to  recover 
a  reward  offered  for  the  apprehension  of  a  criminal.  Janvrin  v.  Toum  of 
Exeter,  570. 

5.  Will  not  lie  to  recover  money  voluntarily  paid  with  full  knowledge  of 
the  facts.     Lester  v.  The  Mayor,  695. 

6.  Where  a  party  who  has  contracted  to  purchase  an  interest  in  certain  oil- 
wells,  transfers  his  interest  to  an  oil  company  afterwards  incorporated,  and 
the  deed  is  made  directly  to  such  companv  by  the  vendors,  the  company 
may  maintain  assumpsit  for  the  oil  received  by  the  vendors,  between  the  date 
of  the  contract  and  the  incorporation.     Snow  v.  Thompson  Oil  Co.,  753. 

ATTACHMENT.    See  Praotiob,  2. 

1.  In  Illinois,  an  attachment  on  personal  property,  takes  precedence  of  an 
unrecorded  mortgage.     Green  v.  Van  Buskirk,  246. 

2.  An  attaobment  onoe  diamlssed  loses  its  priority,  even  though  re-instated 
by  consent  of  the  defendant.     Murphy  v.  Bruce,  SOS. 

3.  Judgment  cannot  be  rendered  against  a  garnishee,  where  his  eontract  is 
to  pay  the  defendant  in  attachment,  in  property.     Weil  r,  Tyler^  376. 

4.  An  attachment,  nnder  which  goods  have  been  seised,  which  is  set  aside 
for  irregnlarity,  aiibrds  no  protection  to  the  plaintiff^.    Lyon  ▼.  Yaiee^  379. 
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ATTORNEY. 

1.  An  agraement  made  in  the  presence  of  an  attornej  between  hie  client 
and  a  third  person,  is  not  a  privileged  commnnication.     Cwrr  y.  WM^  S44. 

S.  An  attorney's  license  is  primd  facie  eridence  of  his  anthoritj,  to  appear 
for  any  one,  but  if  denied  he  mnst  famish  evidence  of  his  retainer,  dark  v.' 
IViliett,  501. 

3.  An  attorney  at  law  has  no  anthority  as  such  to  sell  or  assign  the  claim 
of  his  client.     Rowland  v.  Slate  and  Afoyer,  6as. 

AWARD.     See  Abbitratioit. 

BAGGAGE.    See  Commoh  Ca&kisb^  I,  6. 

BAILBIENT. 

1.  Where  a  bailee  of  goods  absolutely  rerases  to  deliver  them  to  the  owner, 
on  demand ;  or  assames  to  bo  himself  the  owner ;  or  interposes  an  onrea- 
sonable  objection  to  delivering;  them  ;  or  exhibits  bad  faifh  in  regard  to  the 
transaction  ;  a  conversion  of  the  property  may  be  inferred.  Carroll  ▼•  Mix, 
59. 

2,  An  agent  cannot  pledge  or  mortgage  goods,  to  secure  an  advance  on  his 
own  account,    ^et  National  Bank  of  Macon  v.  Nelson^  309. 

5.  Warehousemen  and  forwarders  are  responsible  for  the  proper  custody 
and  storage  of  goods  in  their  charge,  and  are  bound  to  use  ordinary  care  and 
diligence  in  their  protection.     B,  ^  0.  R.  R.  Co.  v.  SciumocAer,  699. 

BANK.    See  Aobut,  4,  5;  Limitations,  4;  Stock,  1. 

1 .  A  national  banking  association  organized  fr6m  a  state  bank  and  receiving 
its  assets,  is  liable  for  its  debt.     Thorp  v.  Wegefaith,  69. 

2.  After  a  national  association  had  become  insolvent,  its  debtor  could  not 
purchase  notes  for  which  it  was  liaMe,  to  set-«flr  against  his  debt.    Id* 

3.  A  bank  cannot  avail  itself  of  the  neglect  of  a  third  person  to  prevent  the 
recovery  by  one  to  whom  it  has  paid  out  a  spurious  note*  BurrUl  y.  Water' 
town  Bank  and  Loan  Co.^  183. 

4.  A  bank  having  received  $3000,  in  gold  coin  of  the  United  States,  as  a 
special  depoait,  will  be  compelled  to  return  to  the  depositor  the  amount  of  coin, 
in  specie,  with  interest  thereon  in  specie,  from  the  time  of  demand.  CAssa- 
peake  Bank  v.  Swain,  754. 

BANKRUPTCY. 

I.  Jurisdiction, 

1.  The  Bankrupt  Act  does  not  absolutely  and  totally  suspend  or  abrogate 
state  insolvent  laws.    Hawking  Appeal,  205. 

2.  A  voluntary  assignment  by  a  debtor,  good  at  common  law  and  made  in 
the  form  prescribed  by  the  insolvent  law  of  the  state,  held  valid,  although  the 
United  States  Bankrupt  Act  was  in  existence  and  applicable  to  the  case  at  the 
time  of  the  assignment.     Id, 

3.  And  the  proceedings  of  the  probate  court  in  administering  upon  the  in- 
solvent estate  so  assigned  held  valid.     Id, 

4.  Where  there  is  no  conflict  of  jurisdiction  between  the  officers  of  the  state 
courts  and  the  Court  of  Bankruptcy,  the  latter  will  not  interfere.  Re  David" 
8on,  236. 

5.  Discharge  refused  for  want  of  jurisdiction »  where  the  bankrupt  was 
member  of  a  firm  in  New  Jersey,  but  had  also  an  oflSce  in  New  York  where 
he  received  and  wrote  his  letters.     Re  Little,  236. 

6.  District  Court  has  no  power  by  injunction,  to  stay  proceedings  in  another 
court  by  reason  of  bankruptcy  proioeedings  pending  in  another  slate.  In  re 
Richardson y  236. 

7.  The  appellate  jurisdiction,  properly  so  called,  of  the  Cinmit  Court  in 
bankruptcy  matters  is  United  to  controversies  between  assignesa  and  the 
claimants  of  adverse  interests,  and  between  assignees  and  oreditor-ciaimantR 
respecting  the  allowance  of  elairas.     in  re  Aleaandmr,  423, 

6.  The  anpervieery  jurisdiction  of  the  Cicnit  Coart  inelndes  all  decisions  of 
the  District  Court,  or  the  district  judge  at  chambers^  whieh  caanot  be  reviewed 
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hj  appeal  or  writ  of  error  under  the  appellate  jarlediction  ^ven  hj  the  8th 
section.     In  re  Alexandefy  483. 

9.  An  appeal  most  be  taken  in  the  time  and  manner  preaerihed  by  the  act. 
The  regulations  as  to  appeals  are  regulations  of  jsrisdiction,  and  eannot  .be 
enlarg^  or  restricted  by  the  Circuit  or  District  Courts.     Id. 

10.  The  Circuit  Court  under  the  9d  section  of  the  Bankrupt  Act  has  juris- 
diction to  revise  the  rulings  and  judgment  of  the  District  Ooiiiit  in  prooeedingb 
in  bankruptcy  upon  bill  filed.     Langley  r.  Perry,  497. 

II.  Act$  of  Bankruptcy.    Gee  post f  25,  27. 

11.  Assignment  by  an  insolvent  of  all  his  property,  for  benefit  of  preferred 
creditors,  is  an  act  of  bankruptcy.     Grow  r.  Ballard,  287. 

12.  Suspension  of  payment  of  commercial  paper  for  fourteen  days,  and  un- 
explained, act  of  bankruptcy.    Re  Ballard^  237. 

13.  Non-payment  of  promissory  notes  a$  maturity,  which  are  not  commer- 
cial paper,  no  ground  for  adjudication  of  bankruptcy.     Re  LoweytMein,  237. 

14.  A  general  assignment  of  all  a  debtor's  property  for  the  benefit  of  his 
creditors,  is  not  necessarily  a  conveyance  with  intent  to  delay,  defraud,  or 
hinder  creditors.    Langley  v.  Perry ,  427. 

15.  And  where  such  an  assignment  is  made  with  intent  to  secure  an  equal 
distribution  of  ail  the  debtor's  property  among  all  his  creditors,  it  is  not  neces- 
sarily a  conveyance  of  property  with  intent  to  defeat  or  delay  the  operation  of 
the  Bankrupt  Act.     Id, 

16.  To  mske  such  an  assignment  an  act  of  bankruptcy,  it  must  be  made 
with  intent  to  delay,  defraud,  or  hinder  creditors  within  the  meaning  of  the 
statute  of  13  Elizabeth,  or  with  intent  to  defeat  or  delay  the  operation  of  the 
Bankrupt  Act.    Id, 

III.  Effect  of  the  Inttitution  of  Proceedings. 

17.  Property  of  bankrupt  ailer  filing  petition  cannot  be  taken  in  execution. 
Re  Wallace,  237. 

18.  Fvoperty  of  bankrupt  exempt  bv  state  and  bankrupt  law,  though  levied 
on  by  United  States  marshal,  cannot  i>e  sold  after  filing  petition.  Re  Griffin, 
237. 

19.  When  attachment  is  dissolved  by  commencement  of  proceedings  in 
oankruptcy,  the  title  of  the  property  vests  in  assignee.    Re  Hou$^erger,  237. 

20.  Vendor's  equitable  lien  upheld  by  Court  of  Bankruptcy.  Re  Perdue, 
237. 

21 .  Judgment-creditors  may  issue  execution  and  sell  their  debtor's  property. 
Re  Ken,  237. 

22.  Bankrupts  before  appointment  of  assignee  cannot  be  purchasers  of  the 
estate.    March  v.  Beaton,  238. 

23.  Feme  covert  trader  may  avail  herself  of  her  coverture  to  defeat  debts  in 
bankruptcy,  unless  she  has  conformed  to  statutes  governing  such  traders.  Re 
Slichter,  238. 

24.  While  adjudication  of  bankruptcy  stands  unrevoked,  inquiry  into  ralid- 
ity  of  petitioning  creditor's  debt  is  precluded.    Re  fhllon,  238. 

IV.  Practice,     See  poet,  40^  57,  74. 

25.  Where  A.  being  indebted  to  B.  and  before  insolvency,  sold  the  latter 
an  estate,  and  credited  him  on  his  books  with  the  amount  of  such  indebtedness, 
and  after  insolvency  in  a  settlement  with  B.  deducted  the  amount  of  such 
indebtedness  from  the  purchase-money :  it  was  held  tliat  the  payment  wns 
really  made  at  the  time  of  sale^  that  it  was  a  legitimate  transactiou,  and  not 
a  fraudulent  preference  within  Uie  meaning  of  Sie  Bankrupt  Act.  Re  Isaac 
Roeen/eld,  Jr,,  44. 

26.  Where  specification  charges  that  a  particular  debt  was  paid  after  the 
passage  of  the  Bankrupt  Act,  proof  is  inadmissible  that  other  debts  were  paid 
after  the  passage  of  said  act,  but  not  the  particular  debt  specified.    Id. 

27.  Insurance  made  upon  house  and  furniture  in  pursuance  of  covenants  in 
lease,  is  not  a  ft«ndulenfe  preference.    Id, 

28.  Bankrupt  not  liable  to  arrest  for  a  claim  that  would  be  discharged  by 
an  abjudication  of  bankruptcy.    Re  Kimball,  286. 
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J29.  Original  papers  referred  to  in  deposition  and  annexed  thereto,  cannot 
be  withdrawn  from  the  files.     Re  McMain^  238. 

50.  Creditor  may  petition  court  to  be  paid  a  judgment  out  of  funds  in  hands 
of  assignee.    Rb  Smkk^  238. 

51.  Two  or  more  partners  maj  be  adjudged  bankrupts  upon  the  petition  of 
one  or  more  of  them.     Be  Crockett^  238. 

52.  Omission  to  publish  notice  of  meeting  in  one  of  the  papers  designated, 
also  failure  to  state  in  warrant  the  names,  residences,  and  amount  of  debts, 
sufficient  irregularity  to  set  aside  proceedings.     Re  Halff  238. 

33.  Bankrupt  may  be  called  upon  at  any  time  to  submit  to  an  examination. 
Ra  McBrien,  238. 

34.  Order  for  examination  always  mode  on  petition  for  final  discharge,  by 
the  court ;  other  examinations  must  be  on  petition  of  assignee  or  creditors. 
Re  Brandt,  238-239. 

35.  Creditor  must  apply  by  petition  or  affidavit  for  ortler  to  examine 
bankrupt  under  section  26.     Re  Adanu,  239. 

36.  Each  creditor  may  examine  under  section  26,  but  cxamtn»tion  regu- 
lated by  register.     Id, 

37.  Bankrupt  must  answer  questions  relating  to  property  in  which  be  might 
have  an  interest.    Re  Bonestea,  239. 

v.  Diseharpe, 

38.  Expenditures  incurred  by  bankrupt  while  insolvent  in  support  of  his 
family,  in  the  absence  of  evidence  as  to  their  character  is  no  ground  for  re- 
fusal of  discharge.     Re  Isaac  Rosenfeid,  44. 

39.  Servants*  wages  paid  after  passage  of  Bankrupt  Act,  as  necessary  fam- 
ily expenses,  and  payments  made  to  counsel  for  services  '*  rendered  and  to 
be  rendered,"  when  made  without  fraud,  are  no  grounds  for  refusal  of  discharge. 
Id. 

40.  Petition  to  have  decision  of  District  Court  refusing  discharge  on  ac- 
count of  fraud,  reviewed,  denied.     Re  Robinson  ,  236. 

41.  Must  be  applied  for  within  one  year  of  adjudication.     Re  Willmott,  239. 

42.  Under  section  29,  it  is  only  where  bankrupt  can  apply  for  his  discharge 
in  less  than  six  months,  that  he  must  within  a  year.    Re  Greenfield,  239. 

43.  Will  not  be  refused  for  omission  of  names  of  creditors  from  schedule 
with  their  consent  and  knowledge.     Re  Needham,  239. 

44.  Refused  where  bankrupt  swore  falsely  that  he  had  no  assets.  Re  Ratk- 
boue,  239. 

45.  Creditor  secured  by  deed  of  trust  of  land,  must  proceed  according  to 
rule,  in  opposing  discharge.     Re  McVty,  241. 

46.  The  concealment  of  bankrupt's  eflTects,  or  a  false  affidavit  to  the  inven- 
tory, must  be  shown  to  be  intentional  in  order  to  preclude  discharge.  Re 
Wyatt,  239. 

47.  Refused  where  the  proof  of  fraudulent  concealment  of  property  was  not 
overborne  by  positive  testimony.     Re  Goodridge,  239. 

48.  Payment  of  attomey*s  fees  is  not  such  a  preference  as  will  prevent  dis- 
charge of  bankrupt.     Re  Sidle,,  240. 

49.  Assignment  of  a  claim,  made  to  secure  pre-existing  indebtedness  and 
when  bankrupt  was  insolvent,  is  ground  for  refusing  discharge.  Re  Foster, 
240. 

50.  Payment  of  one  creditor  in  fall  by  person  not  contemplating  bankruptcy, 
will  not  prevent  discharge.     Re  Locke^  240. 

51.  The  bare  denial  of  bankrupt,  insufficient  to  show  that  assignment  was 
not  made  in  conteraplntion  of  bankruptcy.     Re  Broadhead,  240. 

52.  Refused,  on  failure  to  keep  books  of  account  whether  with  fraudulent 
intent  or  not.     Td. 

53.  The  intent  of  non-keeping  of  books  immaterial.     R$  Newman^  940. 

54.  Vague  and  general  specifications  of  fraud  not  allowed  in  opposition  to 
discharge.     Re  Hansen^  240. 

55.  Opposition  to  discharge  on  the  ground  of  debt  being  frandidently 
created,  insufficient.     Re  Doody,  240, 
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56.  Will  not  be  withheld  on  the  ground  that  debts  were  contracted  in  a 
fiduciary  character.     Be  Tracey,  241. 

57.  Specifications  in  oppo8ition  to  discharge  may  be  filed  nunc  pro  func,  in 
proper  cases.     Re  Grtfe^  241. 

58.  Creditors  not  having  proved  their  debts  may  oppose.    Re  BoutdUy  241 . 

59.  A  surety  on  an  appeal  bond  is  no  longer  liable,  where  the  principal  is 
discharged  in  bankruptcy.     Oddl  t.  Wooten,  318. 

VI.  Property  exempted.     See  ;M>jtf ,  6 1 . 

60.  Under  the  provision  of  the  1 4th  section  of  th^  Bankrupt  Law  of  2d 
March  1867,  excepting  from  the  operation  of  the  act  the  property  of  debtors 
exempted  from  levy  and  sale  by  the  laws  of  the  state,  a  vested  expectant  inter- 
est of  a  bankrupt  in  a  sum  of  money  payable  at  his  own  death,  or  at  the  death 
of  another  person,  may,  in  Pennsylvania,  be  set  apart  for  the  use  of  the  bank- 
rupt ;  BO,  however,  that  its  appraised  present  value,  estimated  as  in  cases  of 
life  insurance,  does  not  exceed  $300,  or  that  the  bankrupt  does  not  receive 
more  than  $300,  if  the  value  thus  estimated  exceeds  that  amount.  BennetVe 
Case^  34. 

VII.  RigfiU  and  Dutiis  of  Assignee,     See  ante^  19. 

61.  Real  estate  cannot  be  allotted  or  set  apart  by  the  assignee  to  a  bank- 
rupt under  section  14  of  the  Bankrupt  Act,  even  though  the  personal  property, 
excluding  the  articles  exempted  by  the  state  law,  be  less  than  the  amount 
which  the  assignee  thinks  should  be  allowed  the  defendant.  Matter  of  ThorU' 
ton,  42. 

62.  Money  may  be  so  allotted  to  the  bankrupt.    Id. 

63.  Judge  cannot  interfere,  where  assignee  is  chosen  by  the  greater  part  in 
number  and  value  of  creditors.     Re  Grants  241. 

64.  Court  will  not  sanction  solicitation  of  votes  for  assignee.  Re  , 
241. 

65.  Register  can  convey  estate  to  assignee  where  there  is  no  *'  opposing 
interest."     In  re  Wylie,  241. 

66.  Property  fraudulently  disposed  of  may  be  recovered  by  assignee  in 
summary  manner.     Neall  v.  Beckwithy  24 1 . 

67.  Cannot  recover  property  from  creditor  in  an  action  of  trover  nnless 
fraud  in  the  transfer  be  shown.      Wadsworth  v.  TyJer^  242. 

68.  A  chattel  mortgage  executed  by  one  co-partner  under  seal,  and  assented 
to  by  the  other  by  parol,  is  valid.     Hawkins  v.  Bank,  242. 

VIII.  Proof  of  Dd>t8. 

69.  A  judgment  for  a  fine  imposed  as  a  penalty  for  crime  is  not  a  debt  within 
the  meaning  of  the  Bankrupt  Act,  and  not  being  included  in  the  special  pro- 
visions allowing  certain  claims  to  be  proved  a$  debts,  it  cannot  be  proved 
against  the  estate  of  a  bankrupt.     Matter  of  Sutherland,  39. 

70.  A  creditor  of  a  bankrupt  holding  a  mortgage  as  secority  for  his  debt, 
must  prove  his  debt,  and  then  apply  to  court  to  have  security  sold.  Re  Bittell, 
242. 

7 1 .  A  debt  created  by  fraud  is  provable*    Re  Rundle,  942. 

72.  A  judgment  obtained  on  breach  of  promise  to  marry  is  a  debt  provable^ 
and  is  barred  by  discharge.     Re  Sidell,  242. 

73.  Judgment  obtained  after  adjudication  of  bankruptcy  is  not  provable 
against  estate  of  bankrupt.    Re  Wiliianuy  242. 

74.  Action  to  recover  provable  debt  must  be  stayed  until  discharge  is  deter- 
mined on.     Re  Ronenberg^  242. 

IX.  Distribution, 

75.  A  state  court  cannot  interfere  with  the  distribution  of  bankrupt's  assets. 
Re  Bridgman^  243. 

76.  The  obligee  of  a  joint  and  several  bond  of  members  of  a  co-partnership, 
is  entitled  to  dividends  out  of  the  assets  of  the  individual  bankrupt  members 
of  the  firm.     Re  Bigelow^  243. 

X.  Register.     See  ante^  65. 

77.  Must  certify  conformity  or  non-conformity  on  presentation  to  him  by 
bankrupt,  of  oath  required  by  section  29.     Re  Puiver,  241. 
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78.  Maj  fill  up  blank,  iisne  sammons,  Ac.,  and  proceed  the  same  as  the 
judge  when  there  is  no  coutrovenj.     lU  Brandt^  24S. 

79.  Has  power  to  order  the  payment  of  fees  and  expenses  out  of  funds  in 
the  hands  of  assignee.     Rt  Lane^  243. 

80.  Must  exercise  proper  legal  discretion  topreTent  unneeessaiy  and  unrea- 
sonable delays.    Re  Hyman^  243. 

XI.  Cogta, 

81.  Compensation  of  counsel  for  petitioning  creditors  in  involuntarj  bank- 
ruptcy, is  taxable  as  part  of  the  costs  of  the  proceedings,  and  payable  out  of 
the  fund  realised.    Matter  of  O'Eara^  1 1 3. 

82.  But  the  principle  does  not  extend  to  give  petitioning  creditors  a  right 
to  contribution  from  the  other  creditors  in  case  of  failure  to  realize  a  sufBcient 
fund  to  pay  expenses  and  counsel  fees.    /</. 

83.  Bankrupt  summoned  by  creditor  as  a  witness  is  not  entitled  to  witness 
fees.     Re  McNair^  243. 

84.  Party  for  whom  services  are  performed  by  the  officers  of  the  court, 
must  pay  the  fees  incident  to  such  services.    Re  Mealy^  243. 

85.  Travel  by  United  Ststes  marshal  as  messenger  to  make  retuni,  is 
necessary,  and  five  cents  a  mile  is  proper  charge  therefor.     Re  Talbot^  243. 

86.  Charge  of  ten  cents  per  folio  for  preparing  notices  is  not  proper.    Id* 

87.  An  item  for  attendance  is  improper  charge.     Id. 

BILLS  AND  NOTES.    See  Assi&mcEirT ;  Chbck,  1;  Eyidbrcb,  13;  Exb- 
cuTioN,  7;  Intbbnational  Law,  8;  Stajcps,  2-4-6;  Subbtt,  4. 

I.  Rights  and  Liabilities  of  Parties. 

1.  The  law  of  the  place,  where  note  stipulating  for  payment  of  interest  is 
made,  will  govern  as  to  rate  and  mle  of  casting  interest  thereon.  Chase  v. 
DoiCf  59. 

2.  A  note  payable  on  demand,  and  negotiated  ten  months  after  it  was  exe- 
cuted, is  subject  to  the  equities  of  the  original  parties,  in  the  hands  of  an 
innocent  holder.     Mmrey  v.  Wah^d,  510. 

3.  A  note  due  one  day  after  date,  with  an  agreement  in  writing  that  the 
obligees  in  the  note  shall  have  five  years  to  pay  it  in,  cannot  be  su^  on  untfl 
the  expiration  of  the  time,  and  the  Statute  of  limitations  will  not  begin  to  run 
until  then.    Rottnd  v.  Donnell,  575. 

4.  Guaranty  of  a  note,  not  distinguishable  fh>m  a  general  letter  of  credit, 
and  suit  may  be  maintained  in  name  of  person  given  credit  on  its  faith. 
Northumberland  Bk,  v.  Eyer^  630. 

5.  A  guaianty  is  net  assignable  so  as  to  enable  the  assignee  to  sue  on  it  in 
his  own  name. '  Id* 

6.  B.  made  a  note  payable  to  J.  8.  endorsed  it :  afterwards  J.  endorsed, 
it  and  it  was  discounted  by  a  bank  for  J.  Held,  that  S.  was  not  liable  either 
to  the  bank  or  to  J.  without  evidence  dehors  that  he  had  assumed  the  liability. 
Schafer  v.  Farmers^  (p  Mechanic^  Bank^  684. 

7.  The  mere  endorsement  in  such  case  did  not  authorize  the  holder  to  write 
a  guaranty  over  it,  but  a  special  original  agreement  might  be  established  by 
proof.     Id, 

8.  The  payee,  who  was  also  an  endorser,  was  incompetent  to  testify  to 
such  a  special  agreement  of  the  irregular  endorser.    Id, 

9.  The  endorsement  is  not  a  note  in  writing,  as  required  by  the  Act  of  April 
26fh  1855  (Frauds).     Id. 

10.  The  proof  of  a  collateral  liability  for  the  debt  of  the  maker  different 
from  that  which  the  endorsement  imports  cannot  be  made  by  parol.    Id. 

TL  Demand  and  Notice. 

1 1 .  Any  act  of  endorser  tending  to  put  holder  of  note  off  his  guard,  is  in 
law  a  waiver  of  demand  and  notice.     Sheldon  v.  Horton,  575. 

12.  Notice  of  dishonour  left  at  post  oflicc  where  there  is  daily  delivery  suf- 
ficient.    Shoemaker  v.  Mechanics*  Bank^  693. 

BOND.     See  Partnkrship,  4  ;  Stamps,  5. 

Recovery  on  bond  assigned  as  collateral  security,  for  amount  less  than  ftea 
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of  bond  doQP  not  satisfy  and  extingnish  tho  bond  as  against  the  obligee. 
Brumagin  t.  Chew^  125. 

BOUNTY.    See  Parent  and  Child,  2. 

1 .  The  right  of  a  person  who  has  enlisted,  on  a  promise  to  be  paid  snch 
bounty  as  a  town  may  vote,  cannot  be  defeated  by  a  subsequent  vote  to  rescind. 
Haven  v.  Town  of  Ludlow,  502. 

2.  A  commissioned  officer  is  not  entitled  to  bounty.  HUlianl  v.  Stewarts- 
town^  56^. 

BRIDGE.     See  Nbolioenob,  1-2. 

BBOKEK. 

1 .  An  agent  employed  to  sell  goods  on  commission  is  a  mere  broker,  and 
as  such  is  authorized  to  make  contracts  for  the  sale  and  delivery,  but  cannot 
make  them  in  his  own  name  nor  receive  payment  therefor.  Dunn  v.  Wright, 
59. 

2.  Can  sign  contract  of  sale.     Pringle  t,  Spauldingy  969. 

8.  Where  an  agent  is  interested  as  for  commissions  as  a  factor  or  broker, 
and  a  contract  is  made  in  his  name,  he  may  maintain  an  action  on  it  in  his  own 
name.     Telegraph  Co.  r.  Gilderslevgf  692. 

4.  Where  a  broker  sent  by  telegraph,  in  his  name,  an  order  for  the  purchase 
of  gold  on  behalf  of  his  principal,  which  was  never  transmitted,  he  may  sne  in 
his  own  name  and  recover  the  fnli  amoimt  of  damages  resulting  from  the 
breach  of  contract.    Id* 

5.  Is  only  entitled  to  commissions  when  the  pnrohase  is  completed  as 
agreed  on.     Kmberly  v.  Andsrsea,  754. 

CASES  APPROVED,  OVERRULED,  Ac. 

Olmstead  v.  Camp,  33  Conn.  R.  532,  confirmed.     Todd  v.  Austin f  9. 

Flowers  v.  Todd,  6  Hill  340,  questioned.  Burrill  v.  Watertown  Bank, 
183.      . 

De  Groot  v.  United  States,  5  Wall.  432,  affirmed.  Gordon  v.  United 
States,  244. 

Taylor  v.  McCune,  1  Jones  460,  remarked  on.  Sehafer  r.  F.  gr  M.  Bank^ 
684. 

Keyner  v.  Shower,  1  Harris  446,  commented  on.  Sehafer  v.  F,  {•  M.  Bank, 
684. 

Commonwealth  r.  Shelby,  13  S.  &  R.  354,  explained.  Okeson^s  Appeal, 
703. 

English  V.  Harvey,  2  Rawie  309,  explained.     Okeson^s  Appeal,  703. 

Leese  v,  Clarke,  29  Cal.  672,  commented  on.     Mayne  v.  Jones,  120. 

Ryan  v.  Pennsylvania  Railroad  Co.  1 1  Harris  384,  remarked  on.  O^Don- 
nell  V.  Allegheny  R.  R,,  757. 

CANAL.     See  Vkndob  and  Puhchasbs,  4. 

CANAL-BOAT.    See  Mobtoaob,  3. 

CHECK.     See  Fatmknt,  2. 

1 .  Received  in  payment  of  a  draft,  if  not  paid,  will  not  make  the  draft  in- 
valid as  an  obligation.    Keitg  v.  NcUional  Bcmk  of  Erie,  438. 

2.  Is  subject  to  the  same  rule  as  draft,  as  to  time  of  presentment.     Id, 

CHARITABLE  USES.    See  Will,  2. 

The  object  of  the  statute  of  charitable  uses  in  England  was  not  to  restrain 
gifts  to  such  uses,  but  to  enforce  and  make  valid  such  gifts  in  certain  cases  in 
which  they  had  before  been  held  void  because  the  object  was  too  vague  and  in- 
definite.    Norris  et  al,  v.  Tkompson*s  ExWs,  et  aL,  244. 

CHURCH.    See  Easement,  1-3. 

CITIZEN.     See  International  Law,  11  ;  Ndibancb,  1. 

COIN.     See  Legal  Tbndeb  Notes,  2-3;  Bank,  4. 

1.  Gold  paid  into  Court,  on  a  conditional  verdict  in  ejectment,  prior  to  the 
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Legal  Tender  Law,  cannot  be  recovered  in  an  action  of  trover  rabsequentlj 
to  the  passage  of  the  Law.     Aurentz  t.  Porter^  61. 

2.  The  clanse  in  the  Act  of  Congress  of  February  25th  1862,  and  two  sub- 
sequent acts,  making  notes  of  United  States  a  legal  tender  for  debts,  has  no 
reference  to  taxes  imposed  by  state  authority.     Lane  Ccunty  y.  Or^gon^  251. 

3.  A  contract  to  pay  in  gold  and  silver  coin  is  a  contract  to  deliver  a  cer- 
tain  weight  of  gold  and  silver.     Butler  v.  HorwitZy  443. 

4.  Where  it  appears  to  be  the  clear  intent  of  a  contract  that  payment  is  to 
be  made  in  gold  or  silver,  damages  should  be  assessed  in  coin,  and  judgment 
entered  accordingly.    Id» 

5.  Whether  the  Legal  Tender  Acts  of  Congress  be  constitutional  or  other- 
wise, a  contract  which  provides  for  payment  in  coin,  may  be  enforced  in 
conformity  with  its  stipulations,  and  judgment  may  be  rendered  for  the 
amount  in  coin,  and  the  same  enforced  by  execution,  on  which  coin  only  shall 
be  collected.     Chesapeake  Bank  v.  Swain,  754. 

COMMON  CARRIER.    See  Railroad,  10. 

1.  The  responsibility  of  an  express  company  is  the  same  as  that  of  a  car- 
rier, and  it  cannot  exempt  itself  from  liability  for  loss  from  negligence,  by 
an  exception  in  a  receipt.     Belger  v.  Dintmore,  185. 

2.  The  owners  of  a  steamboat,  employed  in  towing  boats  for  hire,  are  not 
common  carriers  and  hence  not  insurers.      Wooden  v.  ^usfta,  18!». 

3.  Parties  undertaking  to  tow  a  boat  from  one  place  to  another  are  bound 
to  do  so,  unless  prevented  by  causes  to  which  at  least  gross  negligence  on 
their  part  does  not  contribute.    Id, 

4.  Will  not  be  liable  for  breach  of  contract  to  tow  a  vessel,  where  be  was 
prevented  by  the  freezing  of  the  river,  that  being  an  act  of  God.  Worth  v. 
Edmonds^  308. 

5.  One  transportation  company,  receiving  freight  from  another,  is  entitled 
to  the  benefit  of  all  stipulations  affecting  its  liability  made  by  the  latter  with 
the  owner.     Manhattan  Oil  Co,  v.  Camden  and  Ambotf  Bailroad  *309, 

6.  The  holder  of  a  railway  passenger  ticket  is  only  entitled  to  passage  with 
such  personal  baggage  as  he  carries  with  him  at  the  time.  Baggage  sent  by 
an  after  train  will  l^  at  his  risk,  and  not  that  of  the  company.  Wilson  v. 
Railway  Co.,  398. 

7.  Of  passengers  is  bound  to  exercise  the  very  highest  degree  of  care  and 
diligence,  and  liable  for  the  smallest  negligence.  Taylor  v.  Grand  Trunk 
Railway^  575. 

8.  Where  goods  were  delivered  to  one  company  in  a  connected  line  of  trans- 
portation, dividing  the  freight  according  to  their  respective  services,  and  were 
described  in  the  bill  of  lading,  as  received  by  the  company  to  whom  delivered 
and  to  be  transported  throughout  the  line,  that  company  was  held  responsible 
for  any  damage  occurring  upon  any  portion  of  the  line,  on  the  ground  of  an 
implied  contract  to  deliver  safely  at  the  end  of  the  ronte.  Morse  v.  Brainerdf 
604. 

9.  A  steamboat  towing  three  loaded  barges  down  the  Mississippi  river,  in 
approaching  bridge  piers  too  closely  to  back  or  stop,  the  tow  is  driven  against 
a  pier  by  a  sudden  and  unanticipated  gust  of  wind :  the  carrier  is  not  liable 
for  loss  or  injury  of  the  cargo  of  one  of  the  barges.  Inwrance  Co.  v.  Sleawt- 
boat  Lady  Pike,  614. 

Carriebb  bt  Water,  641. 

CONFEDERATE  STATES.     See  Fraud,  4  j  Intekh atiohal  Law,  5. 

1.  A  purchaser  at  a  judicial  sale  under  the  judgment  of  the  sute  court  who 
has  paid  only  in  Confederate  notes  cannot  be  regaided  as  a  hand  fide  pnrcbaser 
who  has  paid.     Cvyler  r.  Ferrill,  100. 

2.  A  contract,  the  consideration  of  which  was  Confederate  treasury  notes, 
made  by  citiaens  residing  within  the  lines  of  the  so-called  Confederacy, 'is  legal 
and  valid.     Miller  v.  Gould,  310. 

3.  The  so-called  Confederate  Government  was  not  in  the  proper  legal  sense 
a  de  facto  governnment  during  the  late  rebellion.     Chisholm  v.  Coleman^  693, 

4.  A  judge  of  the  Circuit  Court  of  Alabama,  who  entered  the  service  of  cbe 
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Confederate  States,  forfeited  and  vacated  his  office  of  judge  under  the  state. 
Ckishoim  T.  Coleman,  693. 

5.  The  Act  of  Congress  of  1862,  ch.  195,  does  not  prevent  a  party  who  was 
in  the  Confederate  army  from  acquiring  property  after  the  close  of  the  war. 
Thomas  y.  Hunter,  699. 

6.  The  Confederate  States,  though  not  a  de  facto  government  in  the  highest 
sense  of  that  term,  were  a  government  of  paramount  force  having  actual  su- 
premacy within  certain  territorial  limits,  and  therefore  a  de  facto  government 
in  sudi  a  sense  as  made  civil  obedience  to  their  authority  the  duty  of  the  inhabit- 
ants of  the  territory  nnder  their  control.     Tkorington  v.  Smith,  739. 

7.  Confederate  notes  as  contracts  in  themselves  are  nullities,  but  they  must 
b<}  regarded  as  a  currency  imposed  on  the  citizens  of  the  insurrectionary  states 
by  irresistible  force,  and  therefore  contracts  for  payment  in  such  currency, 
made  between  citizens  of  the  Confederacy  in  the  ordinary  course  of  civil  busi- 
ness and  without  direct  intent  to  assist  the  insurrection,  are  valid,  and  will  be 
enforced  by  the  courts  of  the  United  States.    Id, 

CONFLICT  OF  LAWS. 

Debt  contracted  in  foreign  country  is  payable  there,  and  in  the  legal  cur- 
rency of  such  country.    Benners  v.  Clemens,  630. 

CONGRESS. 

A  lawyer  who  is  a  candidate  for  Congress,  but  has  no  certificate  of  election, 
receiving  compensation  for  professional  services  before  a  department,  between 
the  time  of  his  election  and  taking  his  seat,  is  not  within  the  Act  of  June  11th 
1864.     Bowman  v.  Coffroth,  755. 

CONSTITUTIONAL  LAW. 

I.  Power  of  the  Executive. 

Thb  Fbesxdbnt's  Powbb  or  Gbhbbal  Axhestt,  513,  577. 

n.  Power  of  Legislature,     See  Vebsbl,  2  ;  Witness,  2. 

1.  The  Act  of  the  Legislature  of  Connecticut  of  1864,  called  the  Flowvg^ 
Act,  is  not  unconstitutional.     Todd  v.  Austin,  9. 

2.  It  is  no  objection  to  proceedings  under  the  Flowage  Act,  that  the  mill  is 
not  on  the  same  tract  of  land  upon  which  the  dam  is  sought  to  be  erected.    Id. 

3.  The  act  entitled  '*  An  act  making  the  county  treasurer  of  San  Joaquin 
county  ex  officio  tax  collector,"  passed  April  2d  1866,  was  not  designed  to 
fill  a  vacancy  in  the  office  of  tax  collector,  but  it  was  to  make  the  treasurer, 
instead  of  the  sheriff,  of  San  Joaquin  county  tax  collector.  In  so  far  as  the 
act  provides  for  the  transfer  of  said  office  to  take  place  before  an  election  of 
such  treasurer  occurs,  it  is  unconstitutional  and  void.    People  v.  AV^ey,.  119. 

4.  The  legislature  has  the  constitutional  power  by  enactment  to  divest  an 
officer  of  an  ex  officio  office  to  which  he  had  been  elected  and  duly  qualified, 
by  a  repeal  of  the  law  under  which  he  became  invested  therewith,  provided, 
where  such  office  be  created  under  the  Constitution,  such  repeal  does  not  in 
effect  abolish  such  office.    Id. 

5.  In  such  case,  however,  this  power  does  not  extend  to  the  transfer  of  an 
ex  q^cio  office  which,  under  the  Constitution,  is  required  to  be  filled  by  election, 
to  the  incumbent  of  another  office  who  has  not  been  elected  to  such  ex  officio 
office.    Id. 

6.  The  constitutional  right  of  the  citizens  of  one  state  to  sue  the  citizens  of 
another  in  the  Federal  Courts,  cannot  be  defeated  by  statutory  limitation. 
Cowles  V.  Mercer,  247. 

7.  The  Act  of  July  Sd  1863,  of  the  legislature  of  New  Hampshire,  so  far  as 
it  deprives  the  owner  of  a  dog  of  a  trial  by  jury,  is  unconstitutional.  East 
Kingston  v.  Towle,  569. 

8.  Land  taken  by  the  public  for  a  highway  and  paid  for,  cannot  be  donated 
to  former  owner  without  any  consideration.  People  v;  Commissioners  of 
Highways  of  Palatine,  630. 

9.  A  right  conferred  by  the  Constitution  is  beyond  legislative  interference. 
McCafferty  v.  Guyer,  694. 

10.  The  Act  of  June  11th  1866  (for  disfranchising  deserters)  is  nnconsti- 
tutional.    Id. 
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III.  Judicial  Power. 

11.  Where  a  person  was  regularly  indicted,  convicted,  and  sentenced  under 
proceedings  in  a  court  of  competent  jurisdiction,  the  fact  that  the  judge  who 
presided  at  the  trial  and  passed  sentence  was  within  the  class  prohibited  from 
holding  office  by  the  Fourteenth  Amendment  to  the  Contftitution  of  the 
United  States,  does  not  make  the  sentence  a  nullity  nor  eutitle  the  prisoner  to 
a  discharge  on  habeas  corpus.     Ex  parte  Griffin ^  358. 

12.  The  third  section  of  the  fourteenth  amendment  did  not  by  its  own 
direct  and  immediate  effect,  remove  from  office  persons  lawfully  appointed  or 
elected  before  its  passage,  though  they  may  have  been  ineligible  to  hold  such 
office  under  the  prohibition  of  the  amendment.  Legislation  by  Congress  was 
necessary  to  givn  effect  to  the  prohibition  by  providing  for  removal.     Id. 

1 3.  The  exercise  of  their  official  functions  by  these  officers  until  Removed 
in  pursuance  of  such  legislation  is  lawful  and  valid.     Id. 

14.  The  government  of  Virginia  formed  at  Wheeling  by  the  loyal  citizens 
of  the  state  after  the  passage  of  the  ordinance  of  secession  by  the  convention 
at  Richmond,  having  been  recognised  by  the  executive  and  legislative  depart- 
ments of  the  national  government,  must  be  treated  by  the  courts  of  the  United 
States  as  the  lawful  government  of  the  state.     Id. 

15.  The  Supreme  Court  of  the  United  States  cannot  acquire  jurisdiction 
of  a  cause  through  an  order  of  a  circuit  court.     The  Alicia j  446. 

IV.  Regulation  of  Commerce, 

16.  The  term  ''commerce,''  as  employed  in  section  8,  art.  1,  of  the  Con- 
stitution of  the  United  States,  is  not  limited  to  an  exchange  of  c^tmmodities 
only,  but  includes  the  transportation  of  passengers.     People  v.  Ratfntondf  1 18. 

17.  When  the  Congress,  in  the  exercise  of  its  constitutional  right,  has  by 
its  legislation  established  regulations  of  commerce  with  foreign  nations,  and 
among  the  several  states,  its  authority  is  paramount  and  exclusive,  and  its 
enactments  supersede  all  state  legislation  on  those  subjects.     Id. 

18.  By  the  enactment  of  section  285  of  the  United  States  Internal  Revenue 
Act,  2  Bright.  Dig.  271,  the  Act  of  August  30th  1852,  and  the  Act  ot  March 
6th  1855,  10  U.  S.  Stat,  at  Large  61,  715,  Congress  has  undertaken  to  regu- 
late the  entire  business  of  transporting  passengers  by  sea.    Id. 

19.  The  act  entitled  "  an  act  to  provide  revenue  for  the  support  of  the 
government  of  the  state  of  California,  from  a  tax  upon  foreign  and  inland  bills, 
passengers,  insurances,  and  other  matters,  passed  May  14th  1862,  is  a  regula- 
tion of  commerce  within  the  meaning  of  section  8,  Art  I.  of  the  Federal  Con- 
stitution, and  therefore  unconstitutional  and  void.    Id. 

V.  Obligation  of  Contracts. 

20.  Alterations  may  be  made  in  remedies,  if  they  do  not  deprive  a  creditor 
of  rights  he  had  when  the  contract  was  made.    Penrose  ▼.  Erie  Caned  Co.,  59. 

VI.  Taking  Private  Property, 

21.  The  provision  of  the  state  constitution  of  Connecticut,  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensation,  is  not  a 
grant  of  power  to  the  legislature,  but  a  restriction  upon  the  right  of  eminent 
domain.     Todd  v.  Austin^  9. 

22.  The  legislature  may  lawfully  grant  rights  of  easement  to  individuals  or 
corporations,  to  enable  them  to  erect  and  operate  structures,  the  result  of 
which  will  be  beneficial  to  the  public.     Id. 

CONTRACT.     See  Coin,  »-4,  5 ;  Common  Carbikb,  4  ;  Confsderatb  Statbs, 
2  ;  Statute  of  Frauds,  3. 

1.  The  rule  of  comity  adopts  the  law  of  the  country  where  the  contract  is 
made,  in  determining  its  nature,  construction,  and  validity,  unless  such  con- 
struction is  contra  bonos  moresy  or  against  some  positive  law  of  the  place 
where  the  contract  is  sought  to  be  enforced.  B.  i-  0.  Railroad  Co.  v.  Glenn. 
247. 

2.  No  right  can  be  derived  under  any  contract  made  in  express  opposition 
to  the  laws  of  the  place  in  which  such  contract  is  made.    Id. 

3.  A  simple  request  to  do  an  act,  will  not  constitute  a  contract  which  is  bind- 
ing.     Wells  V.  Mann^  378. 
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4.  A  coort  will  not  set  Rside  a  contract  for  inadeqnacy  of  consideration 
alone.     Kidder  v.  Chamberlin^  502. 

5.  In  restraint  of  trade  in  particular  locality  is  valid.  McClurg^s  Appeal, 
630. 

6.  A  contract  to  pay  dollars  made  between  citizens  of  any  state  maintain* 
ing  its  constitutional  relations  with  the  National  Qovemment,  is  a  contract  to 
pay  lawful  money  of  the  United  States,  and  cannot  be  modified  or  explained 
by  parol  evidence.     TTiorington  v.  Smith,  739. 

7.  Bat  the  word  dollars  it  used  in  a  contract  between  citizens  of  a  forei^ 
state  could  be  shown  by  parol  evidence  to  mean  dollars  of  a  different  kind 
from  United  States  dollars,  and  the  same  rule  must  apply  to  a  contract 
between  citizens  of  the  Confederate  States.    Id» 

8.  A  party  entitled  to  be  paid  in  Confederate  notes,  can  only  recover  their 
actual  value  at  the  time  and  place  of  the  contract  in  lawful  money  of  the 
United  States.    Id. 

CONTRIBUTION. 

Thb  Law  of  Cortkibutiov,  449. 

COPYRIGHT. 

1.  The  term  <' dramatic  composition''  in  the  copyright  acts  includes  all 
manner  of  compositions  in  which  the  story  is  represented  by  dialogue  or  action 
instead  of  narrative,  and  a  scene  or  composition  in  which  the  author's  ideas 
are  conveyed  by  action  alone,  is  within  the  term.     Daly  v.  Palmer,  286. 

2.  Stage  directions,  and  the  order  of  representation  of  events  in  accordance 
therewith,  are  the  subject  of  copyright.    Id. 

3.  A  dramatic  scene  or  incident  in  which  the  ideas  are  expressed  by  action 
alone,  or  by  action  and  dialogue  combined,  is  within  the  acts.    Id, 

4.  Where  two  dramatic  scenes  are  suUtantially  alike,  and  the  charge  of 
plagiarism  is  made  in  a  bill  by  the  author  of  one  to  restrain  infringement  of 
copyright,  and  not  denied  by  defendant's  answer,  the  validity  of  the  copy- 
right is  not  impaired  by  showing  that  the  incidents  of  which  the  scene  was 
composed  were  all  known  and  in  common  use  before  the  complainant's  play 
was  composed,  and  that  a  story  had  been  previously  published  in  which  the 
incidents  had  been  related  in  similar  order.     Id. 

5.  The  representation  of  a  part  of  a  play  is  an  infringement  of  copyright. 
Id. 

6.  The  sale,  with  a  view  to  public  representation,  of  a  play  which  infringes 
the  copyright  of  another,  makes  the  seller  a  participant  in  causing  the  play  to 
be  publicly  represented,  and  an  injunction  will  be  granted  against  the  sale. 
Id. 

CORPORATION.    See  Agent,  I. 

1.  The  judgment  of  another  state  decreeing  the  dissolution  of  a  corporation, 
will  not  prevent  an  action  in  this  state  begun  prior  to  such  dissolution  from 
proceeding  to  judgment.     Hunt  v.  Columbian  Ins,,  Co,  183. 

2.  The  directors  of  a  corporation  are  its  chosen  representatives  and  consti- 
tute the  corporation,  to  all  purposes  of  dealing  with  others.  Maynardv.  fire- 
man's Fund  Ins*  Co,  186. 

3.  A  corporation  has  the  capacity  to  compose  and  publish  a  libel,  and  if« 
liable  to  an  action  for  damages  therefor.     Id, 

4.  Has  no  legal  existence  out  of  the  boundaries  of  the  sovereignty  which 
created  it,  and  unlike  natural  persons  cannot  change  its  domicil.     B.  ^*  O. 

.    Railroad  Co.  v.  Glenn,  247. 

5.  A  deed,  made  by  a  corporation  created  by  the  laws  of  Virginia,  must  he 
determined  by  the  laws  of  Virginia.     Id. 

6.  In  a  suit  to  recover  a  dividend,  declared  **  payable  in  dollars,**  evidence  is 
inadmissible  that  the  corporation  received  its  earnings  in  property  other  than 
money.     Scott  v.  7%«  Central  Railroad  ^  Banking  Co.  of  Georgia,  310. 

7.  Insolvency  does  not  extinguish  the  legal  existence  of  a  corporation. 
Parsons  v.  Eureka  Powder  Works,  439. 

8.  An  act  of  the  legislature  of  California  making  each  stockholder  of  a  cor- 
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poration  liable  for  his  share  of  all  its  debts  contracted  while  he  is  a  stock- 
holder, is  sufficient  to  answer  the  requirements  of  the  Constitution.  Larabee 
T.  Baldwin,  503. 

9.  Insolvency  and  suspension  of  business  being  admitted,  in  answer  to  a  bill 
praying  for  dissolution  of  corporation,  no  excuse  is  admissible  for  the  for- 
feiture.    People  T.  Northern  Railroad,  631. 

10.  A  corporation  chartered  to  carry  on  a  specified  business  in  a  city,  is 
not  exempt  from  liability  to  municipal  regulations.  Frankford  Paseenger 
Railway  v.  Philaddpkia,  631. 

1 1 .  A  corporation  chartered  by  one  state,  and  accepting  a  charter  from 
another,  does  not  throw  off  its  original  obligation,  nor  shelter  itself  from  any 
riolation  of  duty  to  the  first  state.  Commonwealth  of  Penna,  r,  Pittaburgh 
and  Connelltville  Railroad ,  631. 

1 2.  Acceptance  of  second  charter  no  ground  of  forfeiture  of  first.     Id. 

1 3.  The  Maryland  Hospital  has  no  power  under  its  charter,  to  make  a  con- 
tract for  the  supi)ort  of  a  lunatic,  during  life,  in  consideration  of  a  certain  sum 
of  money.    Hospital  t.  Foreman,  755. 

14.  Money  paid  on  such  a  contract  may  be  recovered  hack,  less  the  cost  of 
keeping  the  patient.    Id. 

COSTS.    See  Bakkkuptct,  XI. 

COUPONS.     See  Ikteeest,  3. 

COURTS.    See  Coktedbratb  States,  1 ;  CoKSTiTirTiOHAL  Law,  15 ;  Ivtes- 
KATiOHAL  Law,  1. 
Thb  English  Judicial  Ststem,  65. 

1.  A  state  court  of  Georgia,  during  the  late  war,  had  no  jurisdiction  to  de- 
cree partition  of  lands  in  that  state  while  one  of  the  joint  owners  was  a  citizen 
and  resident  in  one  of  the  other  states  adhering  to  the  Union.  Cuyler  v.  Fer- 
rill,  100. 

2.  The  United  States  courts,  therefore,  will  take  cognisance  of  a  bill  for 
partition  of  such  lands  and  disregard  the  previous  judgment.    Id. 

3.  It  is  not  essential  that  the  jurisdiction  of  a  superior  court  should  affirma- 
tively appear  in  the  judgment  roll ;  if  it  does  not,  and  the  contrary  does  not 
therein  affirmatively  appear,  jurisdiction  will  be  conclusively  presumed.  Halm 
V.  Kdley  ^  Moree,  122. 

4.  Where  the  judgment  recites  the  fact  that  the  defendant  has  been  duly 
served  with  process,  it  is  a  direct  adjudication  by  the  court  upon  the  point,  and 
is  as  conclusive  on  the  parties  as  any  other  fact  decided  in  tiie  cause,  provided 
it  does  not  affirmatively  appear  from  other  portions  of  the  record,  consisting 
of  the  judgment-roll,  that  the  recital  is  untrue.    Id. 

5.  After  a  state  court  has  made  an  order  under  the  Act  of  Congress  for  the 
removal  of  a  cause  to  a  United  States  court,  any  further  proceedings  in  the 
state  court  or  in  any  other  state  court  by  appeal  or  other  process,  are  void. 
Akerly  v.  Vilae,  229. 

6.  A  state  court  making  an  order  for  the  removal  of  a  cause  to  a  United 
States  court,  has  no  jurisdiction  to  allow  an  fippeal  from  such  order  and  to 
enjoin  its  clerk  from  certifying  the  record  pending  the  appeal.     Id. 

7.  Where  the  clerk  refuses  under  such  an  order  to  certify  the  record  to  the 
United  States  court,  the  latter  will,  on  motion,  allow  the  record  and  proceed- 
ings to  be  supplied  by  copies  or  affidavits,  and  the  cause  to  proceed  as  if  the 
record  had  been  duly  certifiod.     Id. 

8.  Where  a  court  has  given  judgment  which  has  been  reversed  by  the 
Supreme  Court  of  the  state,  and  judgment  entered  in  effect  ordering  a  twniVe 
de  novo,  the  cause  has  not  reached  final  hearing  or  trial,  and  a  motion  to 
remove  to  a  United  States  court  is  in  time.    Id, 

9.  Where  special  powers  are  given  by  statute  to  a  court,  all  the  requisites 
of  the  statute  must  be  strictly  complied  with  to  render  the  proceedings  valid. 
Cockey  v.  Cole,  248. 

10.  The  Judicial  System  of  Scotland,  257. 

1 1 .  The  judgment  of  the  Criminal  Court  of  Baltimore  on  an  appeal  from  tiie 
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commissioners  for  opening  streets  is  final  and  eonclnsiye.     Bundle  v.  Baltic 
morey  313. 

1 2.  In  legal  contemplation  the  jurisdiction  of  the  courts  of  Pennsylvania 
is  foreign  to  the  jurisdiction  of  those  of  Maryland.     Seevers  y.  Clement,  314. 

13.  At  the  common  law  the  rule  is  well  established,  that  the  pendency  of 
a  prior  suit  in  pergonam  in  a  foreign  court,  between  the  same  parties,  for  the 
same  cause  of  action,  is  no  sufficient  cause  for  stay  or  bar  of  a  suit  instituted 
in  one  of  our  own  courts.  It  is  only  the  definitive  judgment  on  the  merits 
that  will  be  considered  conclusive.  .  Id, 

14.   FOBBKBIC    AND    LeOISLATIVB    DbBATB    IN    AmEBICA    AS    COMPABBD 

WITH  England  and  Fbancb,  385. 

15.  The  Act  of  February  28th  1839  providing  for  the  transfer  of  cases 
from  one  circuit  court  to  another  is  not  repealed  by  the  Act  of  March  3d 
1863.     Supervisors  v.  Rogers,  439. 

16.  A  county  court  has  the  power  within  certain  limits,  to  revise  its  judg- 
ments.    Smith  V.  Howard,  507. 

17.  An  order  of  an  inferior  state  court  under  the  Act  of  Congress  for  the 
removal  of  a  cause  to  a  United  States  court,  is  reviewable  by  the  Supreme 
Court  of  the  state,  and  an  appeal  to  such  Supreme  Cfourt  suspends  the  vesting 
of  jurisdiction  of  the  case  in  the  United  States  court  until  the  determination 
of  the  appeal.    Akerly  v.  Vilas,  558. 

18.  The  Act  of  Congress  provides  for  the  removal  of  a  cause  before  trial 
if  an  action  at  law,  or  before  final  hearing  if  a  suit  in  equity,  and  aller  a 
judgment  in  the  inferior  court  it  is  too  late  to  remove  the  cause,  although  the 
judgment  may  be  reversed  by  the  Supreme  Court  of  the  state,  and  a  new  trial 
or  hearing  ordered.     Id, 

19.  A  state  court  has  no  jurisdiction  to  grant  a  mandamus,  to  compel  a 
judge  of  a  district  court,  to  try  an  action  which  has  been  transferred  to  the 
Circuit  Court  of  the  United  States.     Francisco  v.  Manhattan  Ins,  Co,,  698. 

20.  Thb  Judicial  Stbtbm  of  Fbancb,  705. 

COVENANT.    See  Land  LOBD  and  Tenant,  1 1 ;  Vbndob  and  Pubchabbb,  19 ; 
Wabbantt. 

CRIMINAL  LAW.     See  Etidbncb,  6 ;  Witnbbb,  2. 

I.  In  general, 

1.  The  statement  of  a  prisoner  accused  of  robbery,  that  he  buried  the  money 
in  a  certain  place,  admissible  in  evidence  against  him,  though  not  voluntarily 
made.     People  v.  Hoy,  183. 

2.  Where  the  jury  return  a  verdict  of  guilty  of ''  involuntary  manslaughter, '  * 
a  motion  in  arrest  of  judgment  on  the  ground  of  there  being  two  grades  of 
«  involuntary  manslaughter,"  should  be  sustained.     Thomas  v.  State,  310. 

3.  Where  a  statute  authorizes  but  does  not  compel  a  party  indicted  to 
become  a  witness  in  his  own  behalf,  it  is  improper  for  the  prosecution  to  com- 
ment to  the  jury  on  the  prisoner's  refusal  to  offer  himself  as  a  witness,  and 
the  court  should  when  requested  charge  that  no  inference  was  to  be  drawn 
against  the  prisoner  from  his  refusal.     People  r.  Tyler,  430. 

4.  An  accomplice  who  has  given  testimony  criminating  himself  as  well  as 
his  co-defendant,  on  whose  trial  he  testifies,  cannot  refuse  to  answer  fully  on 
cross-examination  concerning  the  entire  transaction  of  which  he  has  under- 
taken to  give  an  account,  and  in  which  he  had  shown  himself  guilty.  Foster 
V.  People,  494. 

5.  No  consequences  follow  a  conviction  of  felony,  except  such  as  are  de- 
clared by  statute.     Estate  of  Nerac,  506. 

6.  It  is  sufficient  if  the  words  used  by  the  defendant,  are  set  out  in  an  in* 
dictment  for  false  pretences.     State  v.  Call,  570. 

7.  Maliciously  disturbing  a  meeting  of  school  directors  is  indictable  at  com- 
mon law.     Campbell  v.  Commonwealth,  736. 

n.  Burglary. 

8.  On  the  trial  of  an  indictment  for  burglary,  parol  proof  of  possession  of 
the  premises  under  a  written  lease  is  sufficient.     Houston  v.  State,  311. 
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9.  Where  the  defendAot  was  acquitted  of  an  assault  with  intent  to  murder, 
and  afterwards  indicted  for  the  same  act,  under  the  charge  of  an  assault  of  an 
'^aggravated  nature,"  the  plea  of  autrefois  acquit^  held  good.  Holt  v.  St€Ue, 
311. 

ni.   Gambling. 

10.  Evidence  that  defendant  was  at  a  card  table,  with  a  faro  box  and  cards 
in  his  hands,  warrants  a  conviction  for  gambling.     MisMuri  v.  Andrewn,  379. 

CURTESY.     See  Husband  and  Wife,  II. 

DAM.     See  Constitutional  Law,  2. 

DAMAGES.     See  Trespass.  7-8. 

1.  A  verdict  for  suhstAntial  damages,  for  barring  a  minister  ont  of  his 
church  on  a  Sunday,  should  not  be  disturbed.     Lifnd  v.  Afenzies,  94. 

2.  In  an  action  for  causing  wrongful  death,  funeral  expenses  are  not  reco- 
verable as  damages.      Gay  v.  Winter,  183. 

3.  The  measure  of  damages  iVi  an  action  for  diverting  a  stream,  is  the  de- 
preciation in  the  value  of  plaintifTs  premises.  Easterhrook  v.  Erie  Railroad 
Co,y  188. 

4.  The  damages  ordinarily  recoverable  for  breach  of  contract,  are  those 
necessarily  following  the  breach.     Coal  Co.  v.  Foster,  368. 

5.  The  failure  of  an  engine  builder  to  furnish  at  a  fixed  time,  according  to 
contract,  to  a  coal  company  a  suitable  engine  for  transporting  their  coal, 
entitles  them  to  damages  for  their  expenses  in  such  transportation,  with  the 
means  they  had,  or  the  best  they  could  procure  during  the  period  of  delay, 
beyond  what  they  would  have  incurred  with  the  engine.     Id. 

6.  But  they  cannot  claim  also  for  the  profits  in  the  transportation  by  engine 
of  the  extra  quantity  of  coal  they  might  have  transported  by  it  in  the  same 
period.     Id. 

7.  The  value  of  the  propei*ty  destroyed,  is  the  measure  of  damages  in  an 
action  against  an  agent  for  not  procuring  full  insurance.  Beardesley  v.  Davit, 
379. 

8.  Exemplary  are  only  to  be  given  in  case  of  fraud,  maliee,  gross  negli- 
gence, or  oppression.     Cram  v.  Hadley,  439. 

9.  For  breach  of  contract  to  make  lumber,  is  the  difference  between  the 
cost  of  making  and  contract  price.     Hale  v.  Trout^  503. 

10.  Rule  for,  on  breach  of  contract  to  sell  real  estate,  is  the  difference  he- 
contract  price  and  the  value  of  the  premises.     Pringle  v.  SjHiulding,  570. 

DEBT.     See  Conflict  of  Laws. 

DEBTOR   AND   CREDITOR.      See   Decedent's  Estate,    1  ;   Equity,  1, 
Fraud,  5;  International  Law,  10. 

I.  Sale  or  Conveyance  fraudulent  as  to  Creditors. 

1.  A  conveyance  made  in  consideration  of  the  grantees  assuming  the  mort- 
gages on  the  property,  void  as  to  creditors,  to  the  extent  of  the  value  of  the 
property  above  the  mortgages.     Alead  v.  Combs,  120. 

2.  A  judgment-creditor  purchasing  at  sherifi^*s  sale,  under  his  judgment,  is 
entitled  to  5a vc  a  mortgage  upon  the  property,  given  by  the  defendant  in  exe- 
cution in  embarrassed  circumstances,  set  aside  and  declared  void.  King  v. 
Storey,  120. 

3.  By  the  Act  of  March  7th  1850  to  prevent  fraudulent  trusts  and  assign- 
ments, a  creditor  upon  a  return  of  an  execution  nulla  bona,  has  a  lien  upon 
the  choses  in  action  of  his  debtor.     Green  v.  Tantum^  120. 

4.  The  sale  of  a  railroad  with  iu  franchises  and  rolling-stock,  under  a  decree 
of  foreclosure,  for  a  price  far  below  its  value,  will  be  set  aside  as  a  fraud  on 
creditors.     Drury  v.  Cross,  248. 

5.  Subsequent  crctlitors  of  a  grantor  cannot  attack  a  conveyance  valid  when 
made.     Baker  v.  Gelnuin,  311. 

6.  A  creditor  who  trusts  his  debtor  after  being  informed  that  the  latter  has 
conveyed  away  his  property,  cannot  impeach  such  conveyance  as  fraudulent. 
Id. 
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7.  A  creditor  who  attaches  and  sells  his  debtor's  goods,  cannot  prove  his 
claim  under  an  assignment.     Valentine  r.  Decker,  378. 

8.  To  render  a  sale  void  as  to  creditors,  the  vendee  as  well  as  the  vendor 
mast  participate  in  the  intent  to  delay.     Leach  v.  Francisy  504. 

II.  Insolvency  of  Debtor* 

9.  State  insolvent  laws  have  no  extra-territorial  operation:  and  a  creditor 
cannot  be  compelled  by  a  state  of  which  he  is  not  a  citizen  or  resident  to 
become  a  party  to  insolvent  proceedings  therein  ;  and  such  proceedings  can- 
not discharge  a  debt  due  to  a  non-resident  creditor,  unless  he  voluntarily  sub- 
mits to  the  jurisdiction  by  becoming  a  party  to  the  proceedings,  or  claiming 
a  dividend  thereunder.     Havoley  v.  Hunt^  546. 

10.  A  non-resident  and  non-assenting  creditor  is  not  bound  by  a  debtor's 
discharge  under  state  insolvent  laws,  no  matter  where  the  debt  originated,  or 
is  made  payable :  citizenship  of  the  parties  governs,  and  not  the  place  where 
the  contract  was  made  or  where  it  is  to  be  performed.     Id. 

\\.  The  history  of  the  Federal  and  state  adjudications  on  the  subject  of  the 
effect  of  discharges  under  state  insolvent  laws,  examined  by  Dixxon,  C.  J. 
Id. 

1 2.  An  express  promise  by  a  debtor,  after  his  discharge  under  the  insolvent 
laws,  to  pay  a  prior  debt,  waives  the  discharge.     Knight  v.  Uouse^  695. 

III.  Tender  and  Payment, 

13.  A  creditor's  agreement  to  receive  the  note  of  a  third  person,  in  payment 
of  his  claim,  with  actual  transfer,  extinguishes  the  claim.  Roberta  v.  Fisher^ 
638. 

14.  A  debtor  has  the  right  in  the  first  instance  to  make  the  appropriation 
of  payment.     Neidig^  Adm.  of  Neidig,  v.  White/ord,  695. 

DECEDENT'S  ESTATE.     See  Executor  and  Administrator,  6. 

1.  A  creditor  of  a  decedent  cannot  be  prejudiced  by  the  failure  of  the  com- 
missioners of  the  Probate  Court  to  present  his  claim  for  allowance.  Dickey 
V.  Corliss,  504. 

2.  Probate  Court  has  no  jurisdiction  over  trustee  appointed  by  will. 
Hayes  V.  Hayes,  575. 

DEED.     See  Corporation,  5  ;  Trust  and  Trustee,  I. 

1.  A  deed  altered  by  consent  of  the  parties  and  redelivered  by  them  is 
good.     Bassett  v.  Bassett,  183. 

2.  The  omission  to  read  a  deed  to  an  illiterate  marksman  renders  the 
acknowledgement  of  no  value.     Suffern  v.  Butler,  183. 

3.  Conveying  premises,  "  subject  to  a  mortgage  executed  by  the  parties  of 
the  first  part  in  the  year  1856,"  sufficiently  describes  the  mortgage.  Johnson 
V.  Zink,  439. 

DITCH.    See  Waters  and  Watercourses,  2-3. 

DIVIDEND.     See  Corporation,  6  ;  Tenant  for  Life,  2. 

DIVORCE.     See  Husband  and  Wife,  I. 

DOLLARS.     See  Contract,  6-7. 

DOWER.     See  Husband  and  Wife,  II. 

EASEMENT. 

1.  A  minister  of  the  Protestant  Episcopal  Church  has  either  the  possession 
of  the  church  edifice  or  a  right  in  the  nature  of  an  casement  to  enter  therein, 
on  all  occasions  set  apart  in  the  parish  for  divine  services,  and  a  substantial 
interference  with  such  right  will  lay  the  ground  for  an  action  at  law.  Lynd 
V.  Menzies,  94. 

2.  The  English  ecclesiastical  law  forms  the  basis  of  the  law  regulating  the 
affairs  of  this  denomination  of  Christians.     Id. 

3.  In  order  to  vest  the  pastor  with  the  ordinary  rights  in  the  temporalities 
pertaining  to  his  office  it  is  not  necessary  for  the  congregation  to  be  incor- 
porated nor  that  the  title  to  the  church  should  be  lodged  in  such  congregation. 
Id, 
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4.  An  easement  will  not  be  extingnished  by  mere  non-user  for  twenty 
years.      Veghie  v.  The  Baritan  Water  Power  Co.,  191. 

5.  Twenty  years  adrerse  enjoyment  of  a  right  to  flow  back  water  upon 
another's  land,  will  constitute  an  easement,  which  no  interruption,  except 
for  the  same  period,  or  a  plain  intention  to  abandon,  will  destroy.  Carlide 
Y.  Cooper,  249. 

ELECTION. 

1 .  Where  at  an  election  for  sheriflT  a  majority  of  the  rotes  are  cast  for  a 
disqualified  person,  the  next  in  vote  is  not  to  be  returned  as  elected.  Com- 
monwealth  ex  rel.  McLaughlin  T.  Cluley^  63. 

2.  Election  returns  should  not  be  rejected  where  there  is  some  irregularity 
in  the  appointment  of  the  officers  of  the  election,  unless  injurious  results 
accrued  therefrom.     Keller  ▼.  Chapman^  185. .  i 

3.  It  is  error  in  a  county  court  to  count  votes  not  in  fact  received,  even 
though  they  were  improperly  rejected.     Webster  v.  Byrnes^  185. 

EJECTMENT. 

1.  Parties  in  possession  under  the  defendant  in  an  action  of  ejectment, 
may  be  dispossessed  by  a  writ  of  restitution.     Mayne  v.  Jomeg^  ISO. 

2.  Possession  accompanied  by  a  claim  of  the  fee,  will  sustain  an  ejectment 
against  one  showing  only  naked  possession.     Dall  v.  Fatter,  379. 

3.  A  judgment  in  ejectment  for  plaintiff,  does  not  preclude  the  defendant 
from  asserting  a  title  subsequently  acquired.    Mann  v.  Rogers,  505. 

4.  The  right  to  set  off  the  value  of  improvements,  against  a  claim  for  dam- 
ages in  ejectment,  depends  upon  their  permanency.  Carpentier  v.  Ssmll, 
505. 

5.  To  maintain,  must  be  disseisin  of  plaintiff,  and  wrongful  possession  by 
defendant.     Chamberlin  v.  Donahue,  632. 

6.  Vendor  cannot  eject  his  own  vendee  who  has  entered  by  license,  or 
under  express  agreement  giving  him  possession,  until  the  license  is  rescinded 
or  the  agreement  broken.     Pierce  v.  Tuttle,  633. 

7.  Primd  facie  all  who  came  into  possession  pending  the  action  of  eject- 
ment, must  go  out,  if  the  plaintiff  recover.     Wetherbee  v.  Dunn,  696. 

ENTRY.     See  Mohtoaob,  1. 

EQUITABLE  ELECTION.     See  Will,  4-5-7. 

EQUITY.     See  Trade-Mark,  2, 

1 .  A  creditor  cannot  Ale  a  bill  to  set  aside  a  transfer  of  property  fraudu- 
lently made  by  his  debtor,  Wtil  he  has  a  judgment  or  execution,  such  as 
would  give  a  lien  on  that  property  if  not  transferred.     Green  t.  Tantum,  120. 

2.  A  complainant  cannot  dismiss  his  own  bill  as  to  part  of  the  relief  prayed, 
and  proceed  with  the  residue ;  he  must  apply  to  amend.  The  Camden  and 
Amboy  Railroad  Co.  v.  Stewart,  121. 

3.  A  court  of  equity  will  not  relieve  against  a  conveyance  made  to  prevent 
the  grantor's  property  from  being  sacrificed  and  his  creditors  from  recovering 
their  money.     Eyre  v.  Eyre,  121. 

4.  In  a  suit  to  set  aside  a  conveyance  to  a  trustee  to  hold  in  trust  for  one 
person  for  her  life,  and  at  her  death  to  such  of  her  children  as  she  may 
appoint,  such  children  as  the  cestui  que  trust  may  have  are  not  necessary  par- 
ties ;  their  interest  is  too  uncertain  and  contingent.     Booraem  v.  Wells,  121. 

5.  An  injunction  will  be  dissolved  upon  the  answer  only  when  it  denies 
explicitly  the  facts  upon  w&ich  the  equity  of  the  bill  is  founded.  Teasey  v. 
Baker,  122. 

6.  Injunction  will  issue  to  prevent  the  cutting  down  of  fruit  trees,  shade 
trees,  or  ornamental  shrubbery,  by  tenant  for  life.  Tainter  v.  Mayor  of  Mor- 
ristoum,  127. 

7.  A  bill  in  the  nature  of  a  bill  quia  tinut,  will  not  lie  by  heirs  at  law  in 
anticipation  of  the  trusts  under  a  will  becoming  incapable  of  execution. 
Girard  v.  Philadelphia,  245. 
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EQUITY. 

8.  Every  intendment  will  be  made  to  support  a  sale  made  under  the  decree 
of  a  court  of  equity,  unless  the  price  is  so  grossly  inadequate,  as  to  injure 
parties  not  in  default.     Farmers*  Bank  of  Maryland  r.  Clarke^  250. 

9.  A  bill,  charging  that  a  creditor  cannot  obtain  a  settlement  of  his  claim 
twelre  months  af^r  an  assignment,  is  not  demurrable.  Dobbins  r.  Porter, 
809. 

10.  Will  not  set  aside  an  agreement  intended  to  defraud  third  parties,  as 
between  the  parties  themselves.    Sweet  t.  Tinslar,  438. 

11.  Will  relieve  against  contracts  made  in  mutual  mistake.  Wafts  v. 
Cummins  f  696. 

12.  When  a  party  asks  a  chancellor  to  restrain  the  inequitable  use  of  a 
legal  title,  he  must  show  such  facts  as  entitle  him  to  rescind  on  the  ground  of 
eiUier  mistake  or  fraud.    Id, 

13.  If  defendant  in  chancery  suit  is  sought  to  be  made  a  party  in  his  own 
right  and  as  executor,  bill  should  state  the  fact,  and  pray  process  against  him 
in  both  characters.     Carter  v.  Ingraham,  697. 

14.  An  action  for  the  specific  performance  of  a  trust  by  the  execution  of  a 
deed,  may  be  maintained  without  a  demand  of  tlie  deed.  Jones  v.  City  of 
Petaluma,  697. 

EBBORS  AND  APPEALS.    See  Couatb,  U;  Taxation,  5. 

An  appeal  or  writ  of  error  which  does  not  bring  to  the  Supreme  Court  a 
transcript  of  the  record  before  the  expiration  of  the  term  to  which  it  is  return- 
able, is  no  longer  a  valid  appeal  or  writ.     Edmonson  v.  Bloomshire,  255. 

ESTOPPEL. 

1.  A  party  claiming  an  estoppel  must  show  that  he  has  relied  on  some  act 
or  incurred  some  liability,  which  would  make  it  a  fraud  upon  him  to  have  the 
truth  shown.     Genlinghouse  v.  Whitwell^  60. 

2.  The  plaintiff  in  an  action  for  malicious  prosecution,  is  not  estopped 
from  showing  want  of  probable  cause,  because  he  paid  part  of  the  sum  claimed 
in  the  original  cause.     Morton  v.  Young,  187. 

3.  A  judgment,  to  operate  as  an  estoppel,  must  be  upon  the  same  subject- 
matter  and  between  the  same  parties.  McKenzie  w  B,  and  0.  RaUroad  Co,^ 
251. 

4.  Is  never  to  be  applied,  except  where  to  allow  the  truth  to  be  told  would 
consummate  a  wrong.     Franklin  v.  Merida,  506. 

5.  The  owner  of  goods  representing  them  as  belonging  to  another,  is  es- 
topped on  an  attachment  from  showing  that  the  representation  was  false. 
Horn  V.  Cole,  570. 

6.  A  woman  will  be  estopped  from  claiming  dower,  in  land  she  encouraged 
another  to  purchase,  by  stating  she  had  no  claim  thereon.  Malony  v.  Horan, 
571. 

7.  Whenever  an  act  is  done  or  a  statement  made  by  a  party  which  cannot 
be  contradicted  or  contravened  without  fraud  on  his  part  and  injury  to  others 
whose  conduct  has  been  influenced  by  the  act  or  admission,  the  character  of 
an  estoppel  will  attach  to  what  would  otherwise  be  mere  evidence.  The  State 
V.  Pepper,  665. 

8.  A  surety  signing  and  delivering  to  the  principal  obligor  for  delivery  to 
the  obligee  a  bond,  before  the  names  of  the  sureties  have  been  inserted  in  the 
body  of  the  instrument,  will  be  held  as  agreeing  that  the  blank  for  such  names 
may  be  filled  after  he  has  executed  it.     Id. 

9.  A  surety  signed  a  sheriff's  official  bond  after  the  signatures  of  other 
sureties,  without  reading  it,  or  hearing  it  read,  or  asking  what  it  was,  on 
being  told  by  the  principal  that  it  was  a  county  paper  and  requested  by  him 
to  sign  it.  Held,  that  such  surety  was  not  released  by  the  fact  that  one  of  the 
signatures  before  his  was  forged.    Id. 

10.  The  judgment  of  a  court  of  competent  jurisdiction.  Is  an  estoppel  as  to 
all  matters  put  in  issue  by  the  pleadings.    Jackson  v.  Lodge,  697. 

1 1 .  One  led  by  silence  ignorantly  and  innocently  to  rest  on  his  title,  be- 
lieving it  secure,  and  to  expend  money  and  make  improvements,  without 
timely  warning,  will  be  protected  by  estoppel.     Chapman  r.  Chapman^  756. 
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EVIDENCE.     Sec  Corporatio.v,  6  ;  Criminal  Law,  1  ;  FRAtJD,  2 ;  Trbspass, 
8-9 ;  Witness,  7. 

1.  If  the  presiding  judge  is  satisfied,  upon  inspection,  of  the  genuineness 
of  a  signature  to  an  instrument,  it  is  sufficient  primdfacie^  without  other  proof. 
Brown  V.  Lincoln^  61. 

2.  Corporation  books  do  not  prove  themselves  :  proof  of  their  true  character 
must  be  given  to  authorize  their  reception  in  evidence.  Coal  Co,  v.  Foster, 
368. 

3.  At  the  time  of  offering  evidence  some  competent  purpose  should  be  stated 
as  the  ground  for  its  reception,  if  it  be  not  obviously  competent  on  its  face.    Id. 

4.  Of  similar  accidents,  is  not  admissible  in  an  action  against  an  overseer 
of  highways,  for  an  injury  resulting  from  breaks  in  the  road.  Sherman  r. 
Kortright,  382. 

5.  The  proper  ^ime  to  object  to  the  introduction  of  testimony  for  incom- 
petency is  when  sdch  testimony  is  offered  in  evidence  at  the  trial.  Sweeny  v. 
Mathews^  440. 

6.  Evidence  that  a  person  charged  with  larceny  had  previously  attempted 
to  purchase  a  chattel  similar  to  that  stolen,  has  no  tendency  to  disprove  theft, 
and  is  not  admissible  for  that  purpose.     Foster  t.  Peoplcy  494. 

7.  The  declaration  of  a  deceased  person  as  to  boundaries,  though  made  off 
the  land,  is  admissible  in  evidence.     Towers  v.  Silsby^  502. 

8.  The  slightest  circumstances  tending  to  show  malice  are  admissible,  where 
punitive  damages  are  claimed.     Lyon  v.  Hancock^  503. 

9.  County  recorders'  books,  admissible  in  evidence  to  prove  the  claim  of  a 
miner.     Pralus  v.  Pacific  Mining  Co,y  508. 

10.  The  official  character  of  persons  acting  as  mustering  officers,  is  primd 
facie  to  be  assumed.     Chapman  Township  v.  Herrold^  633. 

11.  Certificates  from  the  War  Department  of  the  mustering  in  of  recruits 
are  in  no  sense  records  importing  absolute  verity.    Id. 

12.  The  opinion  of  an  expert  tnust  be  predicated  on  facts  proved  or  admitted, 
or  such  as  appear  in  evidence  hvpothetically  stated.     Rouck  v.  Zehring,  697. 

13.  Declarations  of  an  obligor  shortly  after  the  execution  of  a  note,  that 
he  had  not  signed  it  are  admissible,  not  as  evidence  that  he  had  not  signed, 
but  to  show  want  of  memory  and  understanding  about  what  he  had  done. 

14.  Receipts,  when  mere  acknowledgments  of  delivery  or  payment,  are 
r<        but  primd  facie  evidence  of  the  facts,  and  not  conclusive :  the  facts  may  be 

contradicted  by  oral  testimony.     Batdorf  v,  Albert,  697. 

15.  Of  a  general  and  well  known  usage  among  the  banks  of  a  city  is  admis 
sible  in  an  action  against  one  of  the  banks.     Chesapeake  Bank  v.  Swain,  754 

EXECUTION.     See  Partnership,  6-9  ;  Sbt-off,  3 ;  Trust  and  Thustbb,  2. 

1.  An  attachment  or  levy  on  the  property  of  a  debtor  unlawfully  arrested, 
is  void.      Clossom  v.  Morrison,  60. 

2.  Money  or  other  articles  of  value  with  which  a  prisoner  might  obtain  the 
means  of  effecting  his  escape,  arc  subject  to  levy  or  attachment.     Id. 

3.  It  is  a  question  in  such  cases  for  the  jury,  whether  the  officer  making  the 
arrest  acted  in  good  faith  or  not.     Id, 

4.  A  lace  shawl  is  wearing  apparel  and  exempt  from  execution,  but  rings 
and  jewelry  are  liable  for  debt.      Frazier  and  Wife  v,  Bamum,  248. 

5.  In  an  action  against  a  sheriff  for  a  false  return  of  nulla  hona^  he  will  not 
be  liable  unless  the  goods  pointed  out  to  him  really  belonged  to  the  defendant, 
and  he  has  the  right  to  demand  that  the  sureties  in  the  indemnity  bond  re- 
side in  his  county.     Commonwealth  ex  rel.  Hood  v.  Vandyke^  317. 

6.  Primd  facie  all  property  is  liable  to  execution,  a  claim  of  exemption 
will  not  therefore  avail  an  officer  sued  for  neglect  of  duty  in  not  levyiiig. 
Baker  v.  Brintnall,  380. 

7.  Levy  upon  property  supposed  to  belong  to  the  maker  of  a  note,  is  no 
satisfaction  of  the  judgment,  and  no  defence  to  an  action  against  the  endorsee. 
Rice  V.  Groff,  634. 
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EXECUTORS  AND  ADMINISTRATORS.     See  Will,  1  ;  Witness,  8 ; 

1.  The  public  administrator  of  the  city  of  San  Francisco  only  acts  by  virtue 
of  a  special  grant  from  tbe'Probate  Court  for  each  particular  estate.  Matter 
of  the  fiUate  of  Hamilton,  126. 

2.  While  one  administrator  is  in  office,  the  probate  jud^e  or  court  cannot 
appoint  a  new  one.     Id. 

3.  An  executor  has  no  power  to  sell  the  lands  of  his  testator,  unless 
directed  to  do  so  by  the  will,  either  expressly  or  by  implication.  Lippiucott^s 
Executor  r.  Lippincott,  127. 

4.  The  capacity  of  an  administrator  to  sue  in  assumpsit  can  only  be  raised 
by  a  plea  in  abatement.     Broum's  Adm.  t.  Nourwj  185. 

5.  Where  an  executor  is  also  trustee,  he  may  be  superseded  as  such  but 
allowed  to  continue  as  executor.     LeddePs  Executor  t.  Starr,  1 85. 

6.  If  a  suit  is  prematurely  brought  the  executor  must  plead  the  fact  in 
abatement  and  not  in  bar.    Amoskeag  Manu/acturintf  Co.  v.  Barnes^  440. 

7.  May  charge  decedent's  estate  for  suitable  headstones  for  grave,  where 
there  are  sufficient  assets.     Fen^r  v.  Myrick,  635. 

8.  An  executor  is  not  liable  de  bonis  propriis  on  an  oral  promise  to  pay  a 
legacy.     Okeson^s  Appeal,  698. 

9.  Guilty  of  a  devastavit  for  failure  to  collect  the  debts  of  the  estate. 
Ogleshy  v.  Howard,  698. 

FIXTURES. 

1 .  Trade  fixtures  and  buildings  for  trade,  no  matter  how  strongly  attached 
to  the  soil  or  firmly  cmbotlded  in  it,  are  treated  as  personal  property,  and  as 
such  subject  to  removal  by  the  person  erecting  them.  Northern  Central  Rail- 
way  Co,  V.  Canton  Co.,  540. 

2.  The  road-bed  of  a  railway,  the  rails  fastened  to  it,  and  the  buildings  at 
the  depots  are  real  property ;  but  under  certain  circumstances  they  may  be 
trade  fixtures,  and  be  treated  as  personal  property.    Id. 

3.  The  ground  upon  which  a  tenant's  right  to  remove  his  fixtures  has  been 
limited  during  the  continuance  of  his  term,  rests  upon  the  doctrine,  that  if  he 
neglected  to  avail  himself  of  his  right  within  this  period,  the  law  presumed 
that  he  voluntarily  relinquished  his  claim  in  favor  of  the  landlord.  This 
presumption  cannot  arise,  where  the  term,  being  uncertain  in  its  continuance, 
may  be  terminated  suddenly,  and  without  previous  notice.    Id. 

FRAUD.     See  Partnership,  ,8;  Vendor  and  Purchaser,  2-12. 

1.  One  who  participates  in  the  fruits  of  a  fraud,  is  equally  liable  with  the 
party  originally  committing  it.     Lincoln  v.  Claflin,  250. 

2.  The  declarations  of  each  are  evidence  against  the  other,  though  made  in 
their  absence.     Id, 

3.  Interest  is  not  allowable  as  a  matter  of  law  in  torts.    Id. 

4.  A  payment  in  Confederate  notes,  af^r  the  surrender  of  the  Confederate 
armies,  to  one  ignorant  of  the  fact,  is  a  fraud  upon  him.  Blalock  v.  Phillips, 
312. 

5.  A  conveyance  intended  to  delay  a  creditor  even  temporarily  is  void. 
Sweet  T.  Tinslar,  442. 

6.  Where  two  persons  are  engaged  in  defrauding  third  parties,  equity  will 
not  relieve  either,  as  against  the  other,  from  the  consequences  of  his  miscon- 
duct.    Stewart  v.  Ackley,  442. 

FRAUDS,  STATUTE  OF. 

1.  Part  performance  will  take  a  contract  out  of  the  Stntute  of  FraufU,  when 
it  has  been  in  part  performed  in  such  manner  that  a  refusal  would  be  a  fraud 
on  the  other  party.     Eyre  v.  Eyre,  119. 

2.  Where  a  verbal  contract  is  to  be  performed  within  a  year  by  one  party, 
but  not  by  the  other,  the  question  whether  the  Statute  of  Frauds  applies  or  not 
depends  on  whether  the  suit  is  brought  against  the  party  who  was  to  perform 
his  part  within  the  year.  If  it  is  so  brought,  the  statute  would  not  apply,  but 
if  brought  against  the  party  whose  agreement  was  not  to  be  performed  within 
tlie  year,  then  the  statute  would  be  a  bar.     Sheehy  v.  Adarene,  326. 
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FRAUDS,  STATUTE  OF.    See  Husbavd  ahd  Wipb,  S. 

1.  An  agreement  to  sell  hop  roots  in  the  ground ,  is  not  within  the  statnta 
as  being  an  interest  in  real  estate.     WAater  x,  Zidltf,  441. 

2.  A  subsequent  written  recognition  of  a  contract  void  by  the  Statute  of 
Frauds  is  not  only  a  ratification  of  it,  but  is  a  sufficient  note  or  memorandum 
of  the  contract  witlun  the  statute.    Id» 

3.  Whether  a  contract  is  within  the  statute,  depends  upon  whether  it  is 
essentiallj  for  the  sale  of  goods,  or  for  the  skill  and  labor  of  a  workman 
expended  upon  them.     Pitkin  y.  Noyea,  572. 

4.  The  delivery  and  acceptance  of  part  of  the  wood  the  first  winter,  on  a 
contract  of  sale  of  certain  cords  of  wood,  the  render  to  deliver  as  much  as  he 
could  one  year,  and  the  balance  the  next,  will  take  the  case  out  of  the  statute. 
Gault  T.  ^rovn,  572. 

5.  The  authority  of  an  agent  contracting  for  the  sale  of  land  need  not  be 
in  writing.    PringU  r.  SpaMing,  572. 

6.  An  agreement  for  the  sale  of  land,  to  be  valid,  must  be  binding  on  all 
the  parties  by  whom  made.    Snyder  v.  Neefu$f  572. 

7.  The  owner  who  conveys  must  be  bound  by  writing,  but  the  other  party 
for  anything  contained  in  the  statute  need  not  so  be  bound.  Joknsion  v. 
Gnpufi,  755. 

GOLD.    See  Coiir. 

GUABDIAN. 

Converting  stock  belonging  to  his  ward's  estate,  is  liable  for  the  highest 
price  the  stock  attains  after  conversion.     Lambda  Appeal^  685. 

GUARANTY.    See  Bills  and  Notbh,  4. 

The  liability  of  guarantor  for  rent  in  arrear  can  only  be  discharged  by  pay- 
ment, release,  or  other  satisfaction.    Kingsbury  v.  Williams ^  635. 

HIGHWAT.    See  Corbtitutiokal  Law,  8;  Eyidbvcb,  4;  Railboad,  13; 
TowK,  2. 

1.  Distinction  between  highway  laws  of  Vermont  and  Massachusetts. 
Morse  v.  Town  of  Richnumd,  81. 

2.  Time  will  not  legalize  an  encroachment  upon  a  public  highway.  Tainttr 
V.  Morristown,  121. 

3.  Petition  for,  dismissed  where  the  same  had  been  personated  within  two 
years  previous,  and  rejected.     Whitcher  v.  Town  of  Landaff^  573, 

4.  Objections  to  form  of  petition  for  highway,  must  be  taken  before  reference 
to  county  commissioners.     Wensworth  v.  Toum  of  Farmingtonf  573. 

HUSBAND  AND  WIFE. 

I.  Marriage  and  Divorce.     See  Alibk,  2,  3. 

1.  Divorce  on  the  ground  of  adultery  will  not  be  decreed  upon  the  uncor- 
roborated testimony  of  a  parttceps  crindnis,  herself  unchaste  and  untruthful. 
Clare  v.  Clare^  122. 

2.  Father  not  responsible  for  education  of  his  child,  bom  after  decree  of 
divorce.    Harris  v.  Harris,  573. 

3.  Parol  promise  of  husband,  during  coverture,  to  pay  ante-nuptial  debt  of 
wife,  is  within  the  Statute  of  Frauds  and  cannot  be  enforced.  Coie  v.  SkurtUff^ 
636. 

4.  Liability  of  husband  for  ante-nuptial  debts  of  wife,  terminates  on  wife's 
death,  unless  enforced  during  coverture.    Id, 

n.  Curtesy,  Dower,     See  Estoppbl,  6. 

5.  The  erection  of  buildings  by  the  husband  on  the  leasehold  lands  of  his 
wife  will  not  take  away  her  right  of  survivorship.  RUey^s  Advanitirator  v. 
RUey,  186. 

6.  The  legal  efiect  of  wife's  joining  in  deed  of  conveyance  of  land  of  hus- 
band, is  to  release  her  dower.      Maloney  v.  Horan,  573. 

7.  A  wife  taking  conveyance  of  land,  in  which  she  was  entitled  to  dowwi 
merges  it.    2d* 

m.  Separate  Estate  of  Wife  and  EstaU  by  Entireiies. 

8.  Where  A.  makes  a  parol  gift  of  land  to  B.  and  wife  as  long  as  they  live. 
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HUSBAND  AND  WIFE. 

and  the  latter  move  on  the  land  with  the  assistance  of  A.,  pay  part  of  the 
taxes,  make  valuable  improvements  and  continue  to  reside  on  it  for  six  years, 
the  gift  will  be  treated  in  equity  as  in  the  nature  of  a  contract  executed,  and 
A.  will  not  be  allowed  to  recover  possession  of  the  land  during  the  life  of  B. 
or  his  wife.     Freeman  v.  F\reemany  29. 

9.  If  B.  should  abandon  the  land  and  either  directly  or  by  neglecting  to 
appear  and  defend,  connive  with  A.  to  eject  the  wife,  the  latter  will  neverthe- 
less be  entitled  to  a  judgment  in  her  favor  for  her  own  life.     Id, 

10.  A  husband's  appropriation  of  money  belonging  to  his  wife's  separate 
estate,  does  not  make  them  debtor  and  creditor,  even  when  done  with  the 
wife's  consent.     Kuhn  v.  Stansfield,  312. 

11.  A  conveyance  to  husband  and  wife  and  their  heirs  prior  to  1850,  con- 
stituted in  Kentucky,  as  at  common  law,  an  estate  by  entireties,  which  neither 
husband  nor  wife  could  sever  or  make  liable  for  >debts  as  against  the  other. 
Elliott  V.  Nicholsy  433. 

12.  The  statute  of  1850,  abolishing  the  right  of  survivorship  and  turning 
the  estate  into  a  tenancy  in  common,  is  not  retrospective.    Id. 

13.  The  husband  and  wife  cannot  enter  into  a  mortgage  of  her  statutory 
separate  estate  for  the  purpose  of  subjecting  it  to  sale  for  the  payment  of  the 
husband's  debts ;  and  if  they  do,  a  conrt  of  chancery  will  not  permit  the 
mortgage  to  be  enforced  by  sale  of  the  wife's  separate  estate,  if  she  objects  to 
it.     Bibb  y.  Pope,  490. 

lY.  Actions  by  and  against  Husband  and  Wife,    See  Spscipio  Fbrvobx- 
ANCB,  2. 

14.  Since  the  acts  of  the  legislature  of  New  York  of  1860,  chap.  90,  and 
of  1862,  chap.  172,  a  married  woman  may  bring  an  action  in  her  own  name 
against  a  wrong-doer,  for  a  wrong  committed  upon  her  person,  without  join- 
ing her  husband  with  her  as  a  party.    Ball  v.  JSullard,  381. 

INFANT.     See  Pabbnt  and  Child,  3  ;  Rbtbbsioit  and  Bbxaindbr. 

1 .  May  recover  for  an  injury  caused  partly  by  his  own  imprudent  act,  but 
the  father  cannot.     Glassey  v.  Hestonville  Railway  Co.,  315. 

2.  To  a  child  of  tender  years  no  contributory  negligence  can  be  imputed. 
North  Penna,  Railroad  v.  Mahony,  315. 

3.  The  contracts  of  infants  are : — 

(1).  Binding — when  for  necessaries  at  fair  rates  ; 
(2).  Void — when  manifestly  and  necessarily  prejudicial ;  and 
(3).  Voidable,  at  the  infants'  election,  either  during  minority  or  within  a 
reasonable  time  after  attaining  majority  :  including  all  executory  agreements 
not  for  necessaries,  and  all  executed  contracts  of  this  sort  wherein  the  other 
party  can  be  placed  substantially  in  statu  quo.    Robinson  v.  Weeks,  554. 

4.  May  recover  for  what  he  has  done  in  execution  of  a  voidable  contract, 
by  restoring  what  he  received  under  it.    Heath  v.  Stewens,  574. 

INJUNCTION.    See  Equity,  5-^;  Nuisakcb,  2;  Tbade-Marx,  5 ;   Wabtb. 

INNKEEPER. 

A  guest  is  not  relieved  from  all  responsibility  in  respect  to  his  goods  on 
entering  an  inn.  He  is  bound  to  use  reasonable  care  and  prudence  in  respect 
to  their  safety,  so  as  not  to  expose  them  to  unnecessary  danger  of  loss. 
Read  v.  Amidon,  507. 

INSOLVENT.    See  Bankbuptct,  1 ;  Dbbtob  and  Cbbditob,  n. 

INSURANCE.    See  Dakaobs,  7  ;  Pabtkbrbhip,  16. 

1.  The  words  **  totally  disabled  from  the  prosecution  of  his  usual  employ- 
ment," in  an  accident  insurance  policy,  mean  wholly  disabled  from  doing 
substantially  all  kinds  of  his  accustomed  labor,  to  some  extent.  A  disability 
that  prevents  his  doing  as  much  in  a  day's  work  as  before  is  not  total,  but  one 
that  entirely  prevents  his  doing  certain  portions  of  his  accustomed  work  is 
total,  though  there  are  other  portions  that  he  is  able  to  do.  Sawyer  v.  U.  S, 
Casualty  Co.,  233. 

2.  Making  brooms  by  hand,  does  not  come  within  the  prohibition  <'  mills 
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and  manufactories,"  in  a  policy  of  insurance.     Franklin  Ins.  Co  r.  Brocks 
312. 

3.  A  premium  above  the  usual  rate,  is  some  evidence  that  a  more  than 
usual  risk  was  assumed.     Id.  313. 

4.  Each  policy  is  a  distinct  contract.     Id* 

5.  An  *'  accident**  within  the  meaning  of  a  policy  of  insurance  means  an 
event  which  happens  from  some  external  violence  or  vis  majors  and  which  is 
unexpected,  because  it  is  from  an  unknown  cause,  or  is  an  unusual  result  of  a 
known  cause.     Schneider  v.  Life  Ins.  Co.,  349. 

6.  Negligence  of  the  person  injured  does  not  prevent  it  from  being  an 
accident.     Id. 

7.  Therefore  in  an  action  on  a  policy  of  insurance  against  accident,  the 
the  negligence  of  the  insured  is  no  defence.    Id, 

8.  A  policy  of  insurance  against  accident  contained  a  clause  against  liability 
for  injury  resulting  from  the  assured  <*  wilfully  and  wantonly  exposing  him- 
self to  any  unnecessary  danger.**  The  assured  attempted  to  get  on  a  train  of 
cars  while  in  slow  motion,  and  fell  and  was  killed.  Heldf  that  the  negligence 
was  not  wilful  or  wanton,  and  the  company  were  liable.    Id. 

9.  Under  an  agreement  to  insure  generally,  an  agent  should  obtain  full 
insurance  if  possible.    BeardesUjf  v.  Davis^  378. 

10.  The  assignee,  of  a  payee  who  had  an  insurable  interest,  is  entitled  to 
recover  for  a  loss.     Franklin  v.  National  Ins,  Co.,  380. 

11.  A  temporary  insurance,  effected  without  notice  to  the  original  insurer, 
but  not  existing  at  the  time  of  the  loss,  will  not  invalidate  the  policy.  Oher- 
meyer  v.  Globe  Ins,  Co.^  380. 

12.  The  maxim  of  ''  causa  proiima  non  remota  spectatury**  applied  in  insur- 
ance cases.     Insurance  Co,  v.  Tweed,  442. 

1 3.  Insurance  effected  in  the  name  of  one  of  two  owners  of  goods,  upon  the 
representation  of  an  agent  that  such  is  correct,  may  be  recovered  in  case  of 
loss,  by  a  suit  in  the  nume  of  the  party  to  whom  the  policy  is  issued.  Jtfaa- 
haitan  Ins.  Co.  r,  Webster,  757. 

INTEREST.     See  Fraud,  3 ;  Intbsnational  Law,  10. 

1.  Agreement  to  call  at  obligor's  office  for  interest  on  bond  and  mortgage, 
does  not  make  the  office  the  only  legal  place  for  payment.  AfcCotter  v.  De 
Groot,  125. 

2.  Equity  will  relieve  obligor  against  breach  of  condition  in  consequence 
of  such  agreement.     Id, 

3.  Interest  warrants  or  coupons  in  a  negotiable  form,  draw  interest  aiVer 
payment  of  them  is  unjustly  neglected  or  refused.     Aurora  v.  West,  250. 

INTERNAL  REVENUE. 

A  written  protest  signed  by  the  party,  is  a  condition  precedent  to  the  right 
to  sue  for  the  recovery  of  duties  paid  under  the  Act  of  February  26th  1845. 
Nichols  V.  United  States,  255. 

INTERNATIONAL  LAW.     See  Prize.  ' 

1 .  An  officer  commanding  troops  of  the  Unite(l  States  in  an  insurgent  state, 
during  the  late  civil  war,  seized  property  of  a  citizen  of  the  state,  and  after 
acquiring  firm  possession,  sold  it  to  a  third  person.  After  the  war  the  owner 
at  tlic  time  of  the  seizure  brought  an  action  of  trover  for  the  value  of  the 
cotton  against  the  purchaser,  in  the  Circuit  Court  of  the  United  States.  Held, 
that  the  Court  had  no  jurisdiction,  the  seizure  was  made  as  an  act  of  war,  and 
its  validity  was  not  triable  in  a  municipal  court,  in  a  common-law  proceeding. 
Coolidge  v.  Gutherie,  22. 

2.  That  this  defence  was  admissible  under  the  general  issue  in  trover.     Id, 

3.  That  after  complete  possession  of  the  cotton  by  the  captor  for  twenty-four 
hours  it  became  booty  by  the  laws  of  war,  and  the  title  of  the  hostile  owner 
was  completely  extinct.  If  the  plaintiff  in  this  case  had  any  right  it  was 
against  the  United  States.     Id, 

4.  All  species  of  contracts  or  commercial  intercourse,  whether  direct  or 
indirect,  between  subjects  of  different  powers  at  war,  are  invalid.  Billgery 
V.  Branch,  334. 
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5.  Tho  late  contest  between  the  United  States  and  the  Confederate  States 
was  a  war.     Bifgery  v.  Branchy  334. 

6.  The  goTernment  of  the  Confederate  States  being  a  government  de  facto 
only,  had  jurisdiction  and  gave  national  character  only  to  such  parts  of  the 
territory  of  the  several  states  as  were  under  its  actual  control.     Id, 

7.  While  therefore  the  city  of  New  Orleans  was  under  the  authority  of  the 
Confederacy,  its  citizens  were  citizens  of  the  Confederacy  and  enemies  of  the 
United  States  ;  but  when  the  city  passed  into  the  hands  of  the  Federal  forces, 
it^came  again  part  of  the  United  States,  and  its  citizens  became  enemies  to 
the  Confederate  States.     Id, 

8.  Where  a  citizen  of  Richmond  drew  a  draft  upon  a  citizen  of  New  Orleans 
in  1862,  after  the  capture  of  the  latter  city  by  the  United  States  forces,  and 
the  payee,  in  February  1863,  endorsed  the  draft  to  another,  a  citizen  of  Vicks- 
bur(?,  within  the  Confederate  States,  who  held  it  until  October  1863,  and  then 
presented  it  to  drawee,  at  New  Orleans,  who  refused  payment,  and  the  draft 
was  then  protested  :  Held,  that  this  was  an  illegal  act,  end  the  holder  could 
not  recover.     Id. 

9.  This  is  so  whether  the  contract  be  held  void  under  the  general  fules  of 
international  law  or  under  the  Act  of  Congress  of  July  Idth  1861.     Id, 

10.  Where  the  debtor  and  the  creditor's  known  agent  to  receive  the  money, 
reside  in  the  same  jurisdiction,  the  fact  that  the  creditor  is  a  citizen  of  a 
power  at  war  with  the  debtor's  government,  and  resident  in  the  hostile  state, 
does  not  absolve  the  debtor  from  his  obligation  to  pay,  and  if  he  docs  not,  he 
is  liable  for  interest.     Wardv,  Smith.  3.'^4. 

1 1 .  When  the  United  States  forces,  during  the  late  war,  acquired  firm  oc- 
cupation of  part  of  an  insurrectionary  state,  the  citizens  of  that  part  occupied 
were  restored  to  their  relations  as  citizens  of  the  United  States,  and  contracts 
between  them  and  other  citizens  became  valid.     Graham  v.  Merrili,  477. 

12.  The  Act  of  July  13th  1861,  and  the  Proclamation  of  th«  President  of 
August  16th  1861,  authorized^  1.  Unrestricted  commercial  intercourse  between 
the  citizens  of  loyal  states  and  of  those  parts  of  insurgent  states  in  occupation 
of  the  Federal  forces;  and  2.  Intercourse  between  citizens  of  the  loyal  and 
insurgent  states,  subject  to  the  license  of  the  President  and  the  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury  ;  and  the  President's  order  of  Febru- 
arv  28th  1862  was  a  general  license  to  such  intercourse.  But  by  the  Pre- 
sident's Proclamation  of  March  31st  1863,  the  distinction  was  abolished,  and 
all  intercourse  between  the  citizens  of  loyal  and  insurgent  states  was  made 
subject  to  license  by  the  President  and  the  regulations  of  the  Secretary  of  the 
Treasury.     Id, 

13.  It  was  not  necessary  to  the  lawfulness  of  such  intercourse  that  the  party 
engaging  in  it  should  have  a  special  license  to  himself  by  name  under  the 
President's  own  sign  manual.  The  President's  power  to  license  might  be 
delegated  or  might  be  exercised  by  a  general  proclamation,  such  as  those  of 
February  28th  1862  and  March  3rst  1863.     Id. 

14.  The  late  rebellion  was  such  a  war  as  suspended  the  right  of  a  citizen  of 
Mississippi  to  sue  on  a  policy  of  insurance  in  a  Connecticut  company.  Semmet 
V.  Ins,  Co,  673. 

15.  In  addition  to  this  consequence  of  a  state  of  war,  the  right  to  sue  on 
such  a  policy  was  suspended  by  the  Proclamation  of  the  President,  of  August 
16th  1861.     Id, 

16.  Where  a  policy  contained  an  express  provision  that  in  any  action  under 
it  commenced  more  than  a  year  from  the  time  of  loss,  the  lapse  of  time  should 
be  conclusive  evidence  against  the  validity  of  the  claim,  the  period  of  the  war 
must  be  omitted  in  computing  the  year.     Id, 

17.  The  condition  of  war  existed  as  regards  the  state  of  Mississippi,  at 
least  from  16th  August  1861,  when  the  President,  in  pursuance  of  the  Act  of 
Congress  of  July  13th  1861,  declared  that  state  in  'insurrection.  Whether 
the  war  commenced,  in  contemplation  of  law,  before  that  date,  not  decided. 
Id, 

18.  The  legal  period  of  the  termination  of  the  war  depends  not  on  the  con- 
tinuance or  cessation  of  active  hostilities,  but  on  the  acts  of  the  departments 
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of  the  s^overnment  to  which  political  powers  are  intmsted.  The  Proclamation 
of  the  President  of  Jane  Idth  1865,  remoTing  the  restrictions  on  trade  as  to 
the  states  theretofore  in  insnrrectien,  was  a  Talid  act  of  recognition  by  the  ex- 
ecntiTe  department  of  the  government  of  the  termination  of  the  war/ and  the 
right  of  plaintiff  in  this  action,  to  sue,  reTived  from  that  date.  Senumes  r. 
Ins.  Co,,  673. 

JOINT  LIABILITY.    See  Partnership,  13. 

One  who  previously  assents  to  the  commission  of  an  act  is  jointly  liable 
with  the  one  committing  it.     Dreat  t.  Beill^,  505.  * 

JUDGE.    See  Cokfbdsratb  Statbs,  4. 

JUDGMENT.    See  Courts,  16;  Estoppbl,  3-10. 

1 .  The  judgment  of  a  court  of  superior  jurisdiction  may  be  collaterally 
attacked  upon  the  ground  that  the  court  by  which  it  was  rendered  had  no 
jurisdiction,  either  of  the  subject  matter  or  of  the  person  of  the  defendant,  or 
both.   Hahn  t.  Keltji  and  Morse,  182. 

2.  Such  facts  must  appear  aiSrmatively  on  the  record.    Id. 

3i  May  be  taken  to  secure  future  advances  when  such  is  a  constituent  part 
of  the  original  agreement.     Neidig,  Adm.  of  Neidig,  t.  Wkittford,  695. 

JUSTICE  OF  THE  PEACE. 

1.  Omission  by  a  justice  to  keep  a  docket  will  not  render  his  judgment 
void.     Baker  v.  Brintnall,  380. 

2.  Non-residence  must  be  pleaded  to  avoid  the  jurisdiction  of  a  justice. 
Osbume  v.  Gilbert,  381. 

LANDLORD  AND  TENANT.     See  Fixtures,  3 ;  Nuisance,  4. 

1.  Where  the  owner  of  land  leased,  is  to  receive  part  of  the  produce,  instead 
of  rent,  the  lessor  and  lessee  become  tenants  in  common  of  the  crops.  Brown 
V.  Lincolh,  61. 

2.  A  tenant's  remedy  against  his  landlord,  for  abandoning  his  first  distress 
without  cause,  and  levying  a  second,  is  trespass,  case  or  trover.  Everat, 
Adm,,  V.  Neff,  251. 

3.  The  lease  of  land  for  a  term  of  years,  with  the  exclusive  right  to  bore 
for  and  collect  oil,  passes  a  corporeal  interest.  Chicago  Oil  Co,  v.  United 
States  Co.,  314. 

4.  A  person  is  not  liable  for  the  negligent  act  of  his  tenants,  in  throwing 
coal-dirt  into  a  river,  unless  done  by  his  authority  or  commstid.  Little 
Sckuyikill  Nav,  Co.  v.  Richards,  315. 

5.  Where  tenant  agrees  to  pay  the  rent  in  *'  certain  specified  repairs  on  the 
house,"  and  is  expelled  before  the  lease  expires,  he  may  recover  the  value 
of  the  repairs,  if  they  exceed  the  rent,  in  assumpsit.     Smith  v.  Newcastle,  443. 

6.  Tenant  at  will  entitled  to  the  manure.     Corey  y.  Bishop,  443. 

7.  A  tenant  is  confined  to  the  remedies  specified  in  his  lease,  and  a  cove- 
nant that  the  landlord  will  repair  is  not  to  be  implied.     Sheets  v.  Selden,  443. 

8.  Tenant  cannot  set  up  want  of  repairs,  on  a  bill,  to  enjoin  a  writ  of  pos- 
session issued  by  landlord.     Id. 

9.  An  injury  caused  to  demised  premises  by  a  storm,  is  to  be  regarded  as 
an  act  of  G<>d.     Polack  v.  Pioche,  501. 

10.  A  tenant  cannot  dispute  his  landlord's  title  before  surrendering  posses- 
sion.    Teuakahury  v.  Magraff,  506. 

11.  A  general  covenant  of  the  tenant  to  repair  the  demised  premises  is 
binding  upon  the  tenant  under  all  circumstances,  even  if  the  injury  proceeds 
from  the  act  of  God,  from  the  elements,  or  from  the  act  of  a  stranger. 
Polack  V.  Pioche,  508. 

12.  Tenant  not  entitled  to  remove  manure  from  farm,  at  the  expiration  of 
lease,  though  more  there  than  when  he  came.     Uill  v.  De  Rochemont,  574. 

LEGACY.     See  Will,  5. 

I.  Wliere  the  real  and  personal  estate  of  the  testator  have  been  blended  in 
one  common  fund,  and  the  personalty  is  insufficient  to  pay  debts>  and  the 
words  ^^not  herein  otherwise  disposed  of"  are  added  to  the  residuary  clause, 
legacies  will  be  charged  upon  the  real  estate.    Dey  v.  Dey^s  Admr.,  127. 
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2.  In  determining  whether  a  legacy  is  chargeable  npon  the  real  estate,  the 
court  will  consider  the  circumstances  of  the  testator,  and  the  nature  and 
amount  of  his  property.     Day  r.  Day's  Admr,,  127. 

LEGAL  TENDER  NOTES.     See  Coin,  5. 

1.  Legal  Tbkdbr  Notes  BsroBK  the  Supreme  Count,  193. 

2.  A  bond  payable  in  gold  and  silver  coin,  cannot  be  discharged  by  a  ten- 
der of  United  States  notes,  issued  under  the  Act  of  February  25th  1862. 
Branson  t.  Bhodts^  251. 

3.  A  bond  payable,  ^'  in  gold  or  silver  coin,''  is  satisfied  by  a  payment  in 
legal  tender  notes.    Murray  t.  Gale,  381. 

4.  United  States  notes  are  exempt  from  state  taxation.  Bank  v.  Supervi- 
sors^ 443. 

LIBEL.    See  Cobporatxor,  3. 

LICENSE. 

1.  Where  A.  gave  B.  a  parol  license  to  cut  timber  on  his  land,  and  B.  a 
like  license  to  flow  his  lands  by  a  dam  :  it  was  held  that  though  mutual,  the 
licenses  were  independent,  and  either  party  might  revoke  his  so  far  as  it  was 
unexecuted.     Dodge  v.  McClintock,  62. 

2.  A  license  at  law  creates  no  estate  in  the  lands  of  the  licensor,  but  will 
justify  or  excuse  any  act  done  under  it.  It  is  revocable  even  when  given  for 
a  consideration,  but  not  if  once  executed.  Veghte  v.  The  Raritan  Water 
Power  Co,f  191. 

LIEN.     See  Dbbtok  akd  Creditor,  3 ;  Vehdor  akd  Purchaser,  7. 

LIMITATIONS.    See  Bills  ahd  Notes,  3. 

1.  The  rights  of  the  mortgagor  and  mortgagee  are  reciprocal,  and  when 
one  is  barred  by  the  Statute  of  Limitations  the  other  is  also.  Arrington  v. 
Liscom,  123. 

2.  A  party  who  has  been  in  the  exclusive  adverse  possession  of  lands  for  a 
period  of  time  which,  under  the  Statute  of  Limitations,  vests  him  with  a  title 
thereto,  may  maintain  an  action  against  a  party  claiming  under  a  record  title, 
to  havo  said  adverse  claim  determined  and  adjudged  null  and  void  as  against 
him.    Id, 

3.  The  Statute  of  ^Limitations  is  no  bar  to  an  action  in  this  state  (Maine) 
on  a  note  made  ii\  another  state,  when  the  defendant  has  not  resided  here. 
Brown  v.  Nourse^  187. 

4.  A  special  statute  enacting  that  demands  against  a  bank  roust  be  pre- 
sented within  two  years  is  legal.     Stevens  v.  St,  Louis  NiUional  Bank,  381. 

5.  A  petition  that  shows  npon  its  face  that  the  cause  of  action  is  barred  by 
the  Statute  of  Limitations,  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.     Zane  v.  Zane^  444. 

6.  Will  not  run,  between  the  death  of  the  party  and  appointment  of  an 
administrator  in  another  state,  as  to  claims  prosecuted  there.  Hicks  v. 
Clark,  504. 

7.  The  Maryland  Code  of  Public  Laws  docs  not  prevent  a  new  promise  to 
pay,  made  on  Sunday,  from  removing  the  bar  of  the  Statute  of  Limitations. 
Thomas  t.  Hunter,  699. 

LIS  PENDENS.    See  Courts,  13. 

1.  Unless  the  parties  to  the  actions  are  the  same,  a  stay  of  proceedings  will 
not  be  granted  on  the  ground  of  lis  pendens.  People  v.  Northern  Railroad, 
638. 

2.  The  plea  of,  must  show  that  the  same  title,  the  same  injury,  and  the 
same  subject-matter  are  in  controversy,  in  an  action  to  recover  land.  Larco 
T.  Clements,  699. 

MANDAMUS. 

1.  A  return  to  a  mandamus  should  be  sufficiently  clear  and  full  to  enable 
the  court'to  judge  if  the  facts  set  forth,  are  all  that  are  necessary.     Benhou  y. 
Iowa  City,  252. 
Vol.  XATli.— 50 
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2.  Membership  of  a  club  which  is  parely  literary  or  social  or  scientific,  and 
does  not  own  property,  cannot  be  considered  a  right  of  property  ;  nor  is  the 
right  of  meeting  the  other  members  a  rested  right  of  which  courts  can  take 
cognisance.  Mandamus  is  not  the  proper  form  of  remedy  for  a  member  of 
such  a  club  who  is  expelled.     Waring  v.  Medical  Society^  533. 

MABRIA6E.  See  Hubbahd  and  Wifb,  I. 

MASTER  AND  SERVANT.     See  Nkoliobncs,  4-6  ;  Railroad,  6-19. 

1.  A  laborer  who  leaves  his  employer,  before  his  time  of  service  has  ex- 
pired, can  recover  only  pro  rata  on  the  basis  of  the  contract  price.  Patnote 
T.  SanderSy  508. 

2.  In  the  absence  of  an  express  agreement  ten  hours  work  will  be  considered 
a  day's  labor.     Brooks  v.  Cotton,  570. 

3.  A  master  is  liable  to  other  servants  in  the  same  employment,  if  they  are 
injured  by  any  neglect  of  duty  on  his  part.  O^Donntil  v.  Alleghany  R,  i2., 
757. 

MATERIAL  MEN  AND  THEIR  LIENS. 

1.  Materials  furnished  on  the  credit  of  a  building,  are  a  sufficient  considera- 
tion for  the  owner's  subsequent  promise  to  pay.     Landis  v.  Roj/erj  694. 

2.  Repairs  and  alterations  which  do  not  change  the  exterior  of  a  building 
into  a  new  structure,  confer  no  lien.     Miller  ▼.  Herskey,  699. 

MILITARY  SERVICE.     See  Evidekcb,  10. 

MORTGAGE.    See  Attachment,  1 ;  Dbbtob  and  Creditoh,  1-2  ;  Dbbd>9; 
Husband  and  Wife,  12  ;  Limitations,  1  ;  Vendor  and  Purcuaser,  1-5. 

1.  An  entry  by  a  mortgagee,  in  the  name  of  the  whole,  upon  one  of  sereral 
lots  of  wild  land,  conve)^  by  the  same  mortgage,  and  in  the  same  county, 
would  give  him  constractive  legal  possession  of  all.  Green  v.  Peuingill  et  al, 
64. 

2.  That  a  deed  absolute  on  its  face  was  really  given  as  secnrity  for  a  debt 
and  intendetl  only  as  a  mortgage,  may  be  shown  by  parol  proof,  ffogan  t. 
Jaequesj  120. 

3.  A  mortgage  on  a  canal  boat,  or  a  copy  thereof,  by  a  statute  of  New 
York  is  required  to  be  filed  in  the  office  of  the  auditor  of  the  canal  department, 
and  within  tiiirty  days  preceding  a  year  another  copy  is  required  to  be  filed, 
or  the  mortgage  shall  be  void  against  creditors  and  sui>seqaent  bondjide  mort- 
gagees and  purchasers.     Herrick  v.  Kin§  and  Others^  124. 

4.  A  tenant  for  years  who  offers  to  pay  off  a  mortgage-debt  has  the  right  to 
redeem,  and  to  have  the  mortgage  delivered  to  him  uncancelled.  HamiltoH 
V.  Dobbs,  187. 

5.  The  date  of  a  mortgage  is  the  day  of  its  delivery.     Russell  v.  Carr,  314. 

6.  The  law  will  not  note  fractions  of  a  day  except  to  prevent  injustice.    Id, 

7.  In  equity  a  conveyance,  whatever  form  it  may  assume,  will  be  treated  as 
a  mortgage,  whenever  it  appears  to  have  been  taken  as  a  security  for  an  ex- 
isting debt,  or  a  contemporaneous  loan.     Hinckley  v.  Wheeltoright,  590. 

8.  But  on  the  other  hand,  parties  capable  of  acting  may*  make  conditional 
contracts  for  sale  of  their  property,  and  a  vendor  may  make  an  absolute  con- 
veyance, subject  to  an  agreement  for  a  reconveyance^  upon  the  repayment  of  the 
purchase-money,  on  or  before  a  fixed  day.     Id. 

9.  Nor  does  the  fact  that  parties  stand  in  the  relation  of  mortgagor  and 
mortgagee  prevent  their  dealing  with  each  other  as  vendor  and  purchaser  of 
the  equity  of  redemption,  if  the  mortgagee  does  not  make  use  of  his  encum- 
brance to  influence  the  mortgagor  to  part  with  his  property  at  less  than  its 
value.    Id. 

10.  The  intention  of  the  parties  is,  in  such  cases,  what  the  courts  seek  to 
discover  and  enforce.     Id. 

1 1 .  As  between  grantor  and  grantee,  where  it  appears  that  a  conditional 
sale  was  a  mere  cloak  to  an  irredeemable  mortgage,  equity  will  let  in  the 
grantor  to  redeem  ;  but  it  is  a  matter  of  grave  doubt,  whether,  under  such  cir- 
cumstances, it  will  afford  the  grantee  a  remedy  for  the  debt  against  th« 
grantor.     Id. 
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12.  A  mortgage  of  fntnre-aoquired  chattels  is  valid  only  when  the  property 
mortgaged  maj  be  regarded  as  a  part  of,  or  accretion  to,  property  in  actaal  or 
legal  possession  of  the  mortgagor  at  the  time  of  making  the  mortgage.  Wil- 
8on  ▼.  Seibert,  608. 

13.  A  mortgage  of  property  in  which  the  mortgagor  has  no  present  interest, 
and  which  he  mast  acqnire,  if  at  all,  in  substitution  /or  or  independently  of 
any  property  he  now  has,  is  not  ralid  to  create  any  lien  which  equity  will  re- 
cognise or  enforce.     Id, 

MUNICIPAL  CORPORATION. 

1.  Neither  the  identity  of  a  municipal  corporation,  nor  its  right  to  hold  pro- 
perty devised  to  it,  is  destroyed  by  a  change  of  its  name.  Girard  y.  Phiiadd^ 
phia,  245. 

2.  is  bound  to  keep  the  pavement  in  front  of  the  market  stalls  in  repair. 
City  of  Savannah  v.  CullenSy  314. 

3.  It  is  settled  in  Pennsylvania  that  the  legislature  may  confer  upon  muni' 
cipal  corporations  the  power  to  assess  the  cost  of  local  improvements  upon  the 
property  benefited.    Hammett  v.  City  of  Philadelphia^  411. 

4.  But  such  local  assessments  can  only  be  imposed  to  pay  for  local  improve- 
ments, clearly  conferring  special  benefits  on  the  properties  assessed,  and  to 
the  extent  of  those  benefits.  They  cannot  be  imposed  when  the  improvement 
is  either  expressed  or  appears  to  be  for  general  public  benefit.    Id. 

5.  The  paving  of  a  street,  changing  a  road  into  a  street,  and  bringing  the 
land  fronting  on  it  into  the  market  as  building  lots,  is  a  local  improvement, 
with  special  benefits  to  the  land  fronting  on  it,  and  the  cost  of  such  paving 
may  be  assessed  on  the  property  benefited.    Id. 

6.  But  when  a  street  is  once  opened  and  paved,  and  has  thus  become  a  part  of 
the  public  highways  of  the  city,  the  repaviny  of  it,  either  with  a  new  and  dif- 
ferent pavement,  or  by  repairing  the  old  one,  is  a  part  of  the  general  duty  of 
the  corporation,  and  cannot  be  paid  for  by  assessments  on  the  adjoining  pro- 
perties.   Id. 

NEGLIGENCE.     See  Infant,  2  ;  Landlobd  and  Tenant,  4;  Railroad,  15. 

1.  It  is  not  contributory  negligence  on  the  part  of  a  person  crossing  a 
county  bridge,  knowing  it  to  bie  unsafe,  in  the  absence  of  distinct  notice  to 
him  or  the  public  not  to  use  it.     Humphreys  v.  The  County  of  Armstrong,  62. 

2.  It  18  the  duty  of  county  commissioners  knowing  a  bridge  to  he  unsafe  to 
render  it  safe,  or  else  to  close  it  up,  so  as  to  prevent  the  public  using  it.     Id, 

3.  It  is  not  the  absolute  duty  of  a  railroad  company  to  furnish  a  safe  engine. 
Its  duty  is  to  use  care  and  diligence  to  furnish  such  an  engine.  Railroad  Cn, 
V.  Thomas,  154. 

4.  When  an  injury  has  occurred  to  a  servant  in  consequence  of  a  defect  in 
an  engine,  the  burden  is  on  the  servant  to  show  negligence  in  the  master,  and 
it  is  not  shifted  by  the  fact  that  an  injury  has  resulted  from  a  defect.     Id. 

5.  Notice  to  the  proper  officers  or  servants  of  the  company  is  notice  to  the 
company,  and  will  render  it  liable  unless  it  uses  proper  diligence  in  repairing 
tlie  defect ;  but  if  it  has  made  an  effort  by  a  competent  servant  to  repair,  it  is 
not  liable.  Failure  to  remedy  the  defect  does  not  conclusively  prove  negli- 
gence on  the  part  of  the  workmen,  and  if  it  did,  he  is  a  fellow-servant  of  the 
plaintiff,  for  whose  negligence  the  company  is  not  liable.    Id. 

6.  The  occupant  of  a  second  story  is  liable  for  the  negligence  of  his  ser- 
vants in  allowing  a  hydrant  to  fiood  the  story  below,  and  damage  the  goods 
of  the  occupant  of  said  story.     Gass  v.  Callunry,  381. 

7.  Must  be  direct  and  proximate  to  defeat  an  action  by  the  widow  of  the 
deceased.     Meyer  v.  People* s  Railway,  381. 

8.  The  owner  of  a  horse  who  allowed  him  to  wander  on  the  unenclosed 
land  of  another,  where  he  fell  into  a  well  and  was  killed,  cannot  recover 
damages  unless  he  shows  that  the  defendant  was  guilty  of  gross  negligence. 
Calkins  v.  Mathews,  447.  , 

9.  It  is  negligence  in  a  passenger,  or  in  an  employee  holding  the  relation 
of  a  passenger,  to  ride  in  the  baggage-car.     O'Donnell  v.  Allegheny  R.  R., 


788  INDEX. 

NEGLIGENCE. 

10.  la  an  action  whose  pratximen  is  negligence,  it  is  the  doty  of  the  plain- 
tiflf  to  show  a  case  clear  of  contributory  negligence.     Waters  t.  Wing,  758. 

11.  Negligence  is  always  a  question  for  the  jury,  where  there  is  any  donbt 
as  to  the  facts,  or  the  inference  to  be  drawn  from  them.  Penna.  R.  R.  Co. 
V.  Barnett,  758. 

12.  It  is  negligence  for  a  traveller  to  drive  on  a  bridge  just  as  a  train  is 
about  to  pass  under  it,  if  he  has  notice  of  its  approach.     Id. 

NEW  TRIAL. 

Granting  or  refusing  a  new  trial  is  always  in  the  discretion  of  the  court  try- 
ing the  canse.     Anthony  v.  Eddy^  445. 

NUISANCE. 

1.  Unless  an  individual  citizen  is  specially  injured  by  a  public  nnhanoe,  he 
cannot  bring  a  suit  in  his  own  name.  Highee  v.  Camden  ^Amboy  R.  R.  Co., 
252. 

2.  The  prosecution  of  a  business,  which  renders  the  neighborhood  uncom- 
fortable, from  smoke  and  noise,  though  not  deleterious  to  health,  will  be  re- 
strained by  injunction.     Ross  v.  Butler^  -252. 

3.  Continuance  Of,  after  notice  to  abate,  renders  party  liable  to  indictment. 
Va^on  v.  City  of  Augusta,  315. 

4.  Landlord  not  liable  for  nuisance  on  the  premises  of  his  tenant.    Jd. 

5.  Every  continuance  is  a  fresh  auisance  in  judgment  of  law,  and  an  action 
for  damages  will  lie  against  the  continuer,  without  a  request  to  abate  it. 
Conhocton  Stofie  Co.  v.  B.  4r  N-  Y.  Railroad^  382. 

6.  The  diversion  of  the  waters  of  a  navigable  stream  may  be  both  a  public 
and  a  private  nuisance,  and  a  person  especially  injured  may  have  an  action 
therefor.     Yolo  v.  City  of  Sacramento,  670. 

OFFICE  AND  OFFICER.  See  Bounty,  2;  Constitutional  Law,  12,  18; 
Execution,  3;  International  Law,  1;  Surety,  3;  Taxation,  3; 
Vendor  and  Purchaser,  22-23. 

Public  officers  are  liable  in  damages  to  all  persons  who  may  be  injured 
through  their  malfeasance,  omission,  or  neglect.     Lick  v.  Madden,  701. 

PARENT  AND  CHILD. 

1.  Father  may  maintain  an  action  for  debauching  his  daughter  under  age, 
though  she  does  not  live  with  him.     Greenwood  v.  Greenwood,  316. 

2.  A  minor  having  enlisted  with  his  father^s  consent,  is  entitled  to  the 
bounty  paid  by  the  town  to  which  he  was  accredited.     Baker  v.  Baker,  509. 

3.  A  minor  son  enlisting  in  the  army  with  his  father's  consent,  is  entitled 
to  recover  from  his  father  all  the  money  he  earned  and  sent  home  during 
such  service.     Ayer  v.  Ayer,  636. 

PARTITION.     See  Courts,  2. 

1 .  Court  will  set  aside  and  quash  return  of  commissioners  of  partition  when 
made  on  wrong  principles,  or  where  there  is  great  and  evident  inequality  in 
the  division.     Hay  v.  Estell,  125. 

2.  Parol  promise  by  tenant  in  common  to  convey,  no  bar  to  suit  for  parti- 
tion.    Polhemus  and  Wife  v.  Hodson,  127. 

3.  A  decree  in  partition,  that  such  portions  be  allotted  to  the  different  ten- 
ants in  common  as  they  have  respectively  improved,  is  correct.  Seais  v. 
Soto,  509. 

4.  All  the  tenants  in  common  should  join  in  a  partition.  Sutter  v.  San 
Francisco f  670. 

PARTNERSHIP.     See  Surety,  5. 

1 .  A  partner  bound  to  account  must  give  a  clear  and  distinct  statement  of 
his  business,  referring  to  particular  books  and  the  pages  if  necessary.  Gor- 
don's Adm.  V.  Hananell,  187. 

2.  A  participation  in  the  profits,  to  constitute  a  partnership,  must  be  a  gen- 
*  eral  participation  in  the  profits  as  such.     Hargrave  v.  Conroy,  253. 

3.  A  share  of  the  profits  as  compensation  for  services,  will  not  constitate 
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a  partnership,  unless  its  gross  inadequncj  shows  it  to  be  a  mere  pretext  to 
avoid  responsibility.     Ilargrave  v.  Coiiroy^  253. 

4.  A  partner  with  the  knowledge  of  his  copartner  converted  to  the  use  of 
the  firm  money  received  by  him  as  a  United  States  depnty  collector  of 
internal  revenue.  UelH^  that  a  bond  of  the  firm  given  to  indemnify  the 
sureties  of  the  deputy  collector  was  valid  as  a  partnership  obligation.  Whar- 
Ion  V.  Clements,  299. 

5.  Such  bond  valid  as  an  indemnity  although  executed  lieforo  the  sureties 
had  made  good  the  defalcation,  and  although  in  form  it  was  a  bond  for  the 
payment  of  money.     Id, 

6.  When  partnership  property  is  sold  under  separate  executions  against 
the  partners  individually,  the  proceeds  represent  the  several  interests  of  the 
partners  and  not  that  of  the  partnership.      Vandikf's  Appeal^  316. 

7.  A  member  of  a  ditch  company  has  no  general  authority,  by  virtue  of 
such  membership  to  bind  the  company  by  his  contracts,  like  a  member  of  a 
partnership.     McConnell  v.  Denver,  505. 

8.  Fraud  is  sufficient  ground  to  dissolve  an  unexpired  partnerBhip.  Cottle 
v.  Leitch,  509. 

9.  Levy  on  land  of  a  partner  for  partnership  debt,  cannot  be  defeated  by 
an  attachment  of  individual  creditors.     Bowker  v.  Smithy  675. 

10.  Partner  may  withdraw  at  anytime  and  cause  technical  dissolution  of 
firm.  Slemmer^M  Appeal,  637. 

11.  Equity  will  not  decree  dissolution  and  appoint  a  receiver  unless  on 
good  grounds.     Jd, 

12.  The  joint  creditors  of  a  partnership,  have  nu  equity  to  prevent  the  trans- 
fer and  sale  of  the  property  of  the  firm,  among  the  membei*s  where  the  same 
is  fraudulent.     Mack  v.  Charon,  670. 

13.  The  members  of  a  partnership  are  not  jointly  liable  in  an  action  for  a 
fraud  committed  by  one  of  the  partners.     Stewart  v.  Levy,  601. 

14.  Each  partner  being  liable  in  solido  for  the  firm  engagements,  has  a  right 
to  have  the  firm  assets  applied  in  the  first  instance  to  the  payment  of  the  firm 
debts.     Manhattan  Ins.  Co,  v.  Webster,  757. 

15.  The  interest  of  a  partner  is  only  bis  proportion  of  the  capital  or  profits 
after  all  the  debts  are  paid.     Id, 

16.  A  partner  has  an  insurable  interest  in  the  entire  stock,  and  t>n  the 
receipt  for  a  loss  of  insurance  he  must  account  to  the  firm.     Id, 

PATENT. 

1 .  For  chemical  substances  should  state  the  component  parts  with  clearness 
and  precision.     T^ler  v.  City  of  Boston ^  253. 

2.  OcK  Patent  System,  321. 

3.  Where  the  question  is  on  the  validity  of  a  patent  the  jurisdiction  of  the 
United  States  courts  is  exclusive.     H.  T,  SlemmerU  Appeal,  637. 

4.  In  a  joint  invention,  each  party  should  invent  or  discover  something 
essential  to  the  whole  result.     Id. 

5.  A  joint  patent  taken  out  on  the  sole  invention  of  one,  or  a  sole  patent  on 
an  invention  of  more  than  one,  is  void.     Id. 

PAYMENT.     See  Agent,  6  ;  Debtor  and  Creditor,  14. 

1.  The  doctrine  that  bank  bills  arc  a  good  tender  unless  objected  to  nt  the 
time,  only  applies  to  current  bills  which  are  redeemed  at  the  counter  of  the 
bank,  and  pass  at  par  value  in  business  transactions  in  the  place  where  offered. 
Ward  T.  Smithy  354. 

2.  Payment  of  a  check  in  the  bills  of  a  suspended  bank,  not  known  to  the 
parties  to  be  suspended,  is. not  a  satisfaction.     Id. 

PHOTOGRAPHS. 

The  Legal  Relations  of  Photographs,  1. 

PLATFORM.     See  Railroad,  13-14-15. 

PLEADING.     See  Executor  and  Administrator,  3-5  ;  Lis  Pendens,  2. 

1.  After  a  verdict  for  plaintiff,  judgment  will  not  be  arrested  because  the 
declaration  alleges  that  the  "  Inhabitants  of  a  town^*  Avere  bound  to  keep  a 
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highway  in  repair,  instead  of  alleging  that  the  town  was  so  bound.     Flauders 
V.  Stewartsortj  61. 

2.  A  reversal  in  a  court  of  last  resort,  remanding  a  case,  :AnxkOX  be  set  op 
as  a  bar  to  a  judgment  in  an  inferior  court  on  the  same  case.  Aurora  Cily  v. 
Wefit,  254. 

3.  The  rule  that  judgment  will  be  given  against  the  party  who  commits  the 
first  fault  in  pleading  does  not  apply  to  faults  of  mere  form.    Id. 

4.  A  cause  of  action  for  false  imprisonment  may  be  joined  with  a  cause  of 
action  for  slander,  when  both  arise  out  of  tlie  same  transaction.  Harris  r. 
Avery^  437. 

5.  In  declaring  upon  a  special  contract  the  entire  consideration  must  be  set 
*    forth,  and  must  be  proved  as  alleged.     Smith  v.  Webster^  445. 

6.  Where  the  cause  of  action  in  the  declaration  is  single  and  indivisible,  a 
plea  of  tender  is  an  admission  of  the  cause  of  action  as  laid.  Dow  v.  Epptng, 
'445. 

7.  In  an  action  by  assignee  of  a  chose  in  action  not  negotiable  against  the 
maker,  it  is  unnecessary  to  aver  in  the  declaration  the  consideration  of  the 
transfer.     Smiley  v.  Stevens,  648. 

PRACTICE.     See  Highway,  3-4. 

1.  In  New  Hampshire  any  one  who  has  rights  involved  may  be  admitted  to 
prosecute  or  defend  an  action.     Persons  v.  Eureka  Powder  Works,  446. 

2.  There  can  be  no  judgment  against  a  trustee  in  an  attachment  suit  of 
real  estate,  unless  there  is  first  a  judgment  against  the  principal  defendant, 
and  where  there  is  a  want  of  service  upon  him,  the  action  will  be  dismissed 
on  trustee's  motion.      Washburn  v.  Mining  Co.  and  Allen  Trustee,  634. 

3.  An  instrument  in  writing  agreeing  to  pay  $150  every  month  for  the 
privilege  of  taking  clay  from  certain  land,  is  an  instrument  for  the  payment 
of  money  within  the  AfiSdavit  of  Defence  Law.    Johnston  v.  Cowan,  755. 

4.  Filing  the  agreement  is  a  copy  of  the  claim,  and  no  more  could  be 
recovered  than  was  due  on  it.     Id, 

PRIZE. 

The  bondjide  purchase  by  a  neutral,  of  a  vessel  of  a  belligerent,  even  though 
the  same  is  dismantled,  will  not  protect  it  from  recapture  by  the  other  bellige- 
rent.    The  Georgia,  250. 

PROFESSIONAL  ETHICS. 

The  Case  ov  Mb.  Bradlet  and  the  Supreme  Court  of  the  District 
OF  Columbia,  129,  305. 

PROMISSORY  NOTE.     See  Bills  and  Notes. 

QUO  WARRANTO. 

1.  Is  not  a  writ  of  right.     Co7n.  ex  rel.  McLaughlin  v.  Cluleg,  62. 

2.  The  enactment  that  writs  of  quo  vxtrranto  may  be  issued  on  the  sa^^s- 
tion  of  any  person  desiring  to  prosecute  the  same,  means  any  person  having 
an  interest  to  be  afiected.    Id, 

RAILROAD.     See  Agent,  7;  Common  Carrier,  6,  7;  Debtor  and  Cre- 
ditor, 4;  Negligence,  3. 

1 .  A  charter  granted  by  two  states  to  a  company  to  construct  a  railroad  is 
not  only  a  contract  with  the  company,  but  a  compact  between  the  states. 
The  Cleveland  and  Pittsburgh  Railroad  Co,  v.  Speer,  63. 

2.  Connecting  lines  of  railroad  may  lawfully  agree  to  divide  the  fares 
unequally.     Sussex  Railroad  y,  Morris  and  Essex,  126. 

3.  A  contract  between  railroad  companies  using  the  same  gauge,  to  trans- 
port passengers  and  freight  continuously  over  both  lines,  does  not  imply  a 
contract  on  the  part  of  cither  company  that  it  will  not  change  the  gauge  of 
its  road.     Id, 

4.  If  a  passenger  is  ready  and  willing  to  pay  his  fare  when  demanded,  a 
railroad  company  is  bound  to  carry  him,  if  there  is  room  in  the  cars.  Far' 
hell  V.  Central  Pacific  Railroad  Co,,  187. 

5.  A  railroad  company  in  its  character  of  master  is  responsible  to  hi 
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employees  for  the  proper  constmction  of  ito  road,  its  adjuncts  and  equipments, 
and  the  selection  of  competent  and  skilful  subordinates  to  supervise,  inspect, 
repair,  regulate,  and  control  its  operations.  If  it  fails  in  any  of  its  duties  in 
these  respects,  and  its  servant  thereby  sustains  injury,  he  may  recover. 
Warner  y.  Erie  Railtoay  Co.,  209. 

6.  If,  however,  these  obligations  are  once  performed,  and  its  structures  are 
properly  made,  and  it  employs  from  time  to  time  competent  and  trustworthy 
agents  to  examine  and  test  the  continued  sufficiency  of  such  structures,  and 
these  tests  are  applied  with  the  frequency  and  in  the  manner  which  time  and 
experience  have  sanctioned,  no  action  will  lie  though  its  structures  turn  out 
to  be  insufficient  and  the  servant  in  consequence  is  injured.     Id, 

7.  Where,  under  such  circumstances,  a  bridge  belonging  to  the  company 
fell  while  the  plaintiff  in  the  course  of  his  employment  was  passing  over  it 
upon  a  train.  Held,  in  the  absence  of  notice  of  its  insufficiency,  that  it  was 
error  to  leave  the  question  of  negligence  to  the  jury.    Jd. 

8.  A  through  ticket  over  three  several  distinct  lines  of  passenger  transpor- 
tation, issued  in  the  form  of  three  tickets  on  one  piece  of  paper,  and  reoog- 
Qised  by  the  proprietors  of  each  line,  is  to  be  regarded  as  a  distinct  ticket  for 
each  line.     Knight  v.  Railroad  Co.,  654. 

9.  The  rights  of  a  passenger  purchasing  such  a  ticket,  and  the  liabilities  of 
the  proprietors  of  the  several  lines  recognising  its  validity,  are  the  same  as 
if  the  purchase  had  been  made  at  the  ticket  office  of  the  respective  lines.    Id. 

10.  Common  carriers  of  passengers  are  not  bound  to  insure  the  absolute 
safety  of  their  passengers ;  but  they  are  required  to  exercise  the  stricte9t  care 
consistent  with  the  reasonable  performance  of  their  contract  of  transportation. 
Id, 

11.  To  render  them  liable  for  an  injury  to  a  passenger  while  under  their 
charge,  it  is  enough  if  it  was  caused  solely  by  any  negPigence  on  their  part, 
however  slight,  if,  by  the  exercise  of  the  strictest  care  and  precaution,  rea- 
sonably within  their  power,  the  injury  would  not  have  been  sustained.     Id. 

12.  Whore  a  railroad  company  make  a  wharf  subsidiary  and  necessary  to 
the  proper  use  and  enjoyment  of  their  road,  it  uxu  held,  in  an  action  to  recover 
for  an  injury  on  the  wharf, 

(1.)  That  the  defendants  are  bound  to  exercise  the  same  degree  of  care,  in 
making  the  wharf  safe  and  convenient  for  their  through  passengers  to  travel 
over,  as  is  required  of  common  carriers  of  passengers,  although  they  required 
them  to  disembark  at  their  depot,  forty  rods  distant  from  the  steamboat ;  and, 

(2.)  That  this  liability  continued  until,  in  the  ordinary  course  of  their 
passage  over  the  wharf,  they  reached  the  point  where  the  liability  of  the  steam- 
boat company  commenced.    Id» 

13.  The  platform  of  a  railroad  company  at  a  station  is  in  no  sense  a  public 
highway.  There  is  no  dedication  to  public  use  as  such.  Gillis  v.  Railroad 
Co.,  729. 

14.  The  platform  is  for  the  accommodation  of  passengers,  and  being  unen- 
closed, persons  have  the  privilege  but  have  not  the  legal  right  of  walking  over 
it  for  other  purposes.     Id. 

15.  The  owner  of  property  is  not  liable  to  a  trespasser  or  to  one  who  is  on 
it  by  mere  permission  or  sufferance,  for  negligence  of  himself  or  servants,  or 
for  that  which  would  be  a  nuisance  in  a  public  street  or  common.     Id. 

16.  To  persons  who  come  on  to  a  platform  to  meet  or  part  with  passengers, 
or  who  stand  in  such  relation  to  the  company  as  requires  care,  the  company  is 
bound  to  have  the  structure  strong  enough  to  bear  all  who  could  stand  upon 
it.    Id. 

17.  The  owner  is  bound  to  have  the  approach  to  his  house  sufficient  for  all 
visitqrs  on  business  or  otherwise,  but  if  a  crowd  gathers  on  it  to  witness  a 
passing  parade,  &c.,  and  it  breaks  down,  though  not  sufficient  for  its  ordinary 
use,  he  is  not  liable  to  one  of  the  crowd  who  might  be  injured.    Id, 

18.  Is  bound  to  furnish  a  safe  and  sufficient  roadway  to  its  servants  as  well 
as  others  travelling  over  it.     CDonnell  v.  Allegheny  R,  R.,  757. 

19.  A  carpenter  working  for  a  company,  is  not  to  be  esteemed  as  employed 
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in  the  same  general  service  with  the  hands  ninning  the  trains,  co  a$  to  relieve 
the  company  from  responsibility  for  injury  to  him  from  their  negligence. 
O^Donnell  v.  Allegheny  RaiU^oad^  757. 

20.  A  railroad  company  is  liable  for  an  injury  resulting  from  an  act,  lawful 
in  itself,  but  negligently  performed.  Pennsylvania  R,  R,  Co,  v.  BamHt^ 
758. 

RECEIPT.     Sec  Evidence,  U  ;  Stamps,  1. 

RECEIVER.     See  Partnership,  11. 

A  receiver  will  only  be  appointed  on  bill  filed  for  that  purpose,  and  not 
against  a  complainant  upon  defendant's  application.     Leddel  v.  Starr,  165. 

RECORDS. 

The  records  in  public  offices  in  other  states,  may  be  proved  by  a  sworn  copy, 
or  certificate  according  to  the  Act  of  Congress.     Condit  v.  Blachoeliy  188. 

RELEASE.     Sec  Trespass,  2. 

REPLEVIN. 

1.  The  right  to  the  possession,  is  all  that  is  necessary  to  maintain  replevin. 
Sprague  v.  Clark,  510.  • 

2.  Title  to  property  in  replevin  not  changed,  by  issuing  writ  and  giving 
bond.     Keyser  v.  Stien,  576. 

3.  Surety  in  replevin-bond  who  takes  possession  of  property,  has  no  better 
rights  thaii  plaintiff  in  the  suit.     Id, 

REVERSION  AND  REMAINDER.     See  Tenant  fob  Life,  2. 

The  estate  in  remainder  of  an  infant  will  not  be  sold  when  the  benefit  is 
doubtful.     In  the  matter  of  Sale  of  Lands  of  Steele,  126. 

RIPARIAN  OWNER. 

1.  The  common  law  rule  of  riparian  ownership  applies  to  the  survey  and 
sale  of  public  land  (under  an  act  of  Congress),  where  the  land  borders 
on  a  stream  not  navigable,  but  on  navigable  streams  the  title  of  the  owner 
stops  at  the  stream,  and  does  not  come  to  the  medium  filum.  Railroad  Co.  v. 
Shurmeirf  254. 

2.  Slow  accretions  to  the  bank  of  a  river  become  the  property  of  the  land- 
owner on  whose  side  they  occur.     Gerriah  v.  Clough,  446. 

SALE.    See  Confederate  States,  1 ;  Vendor  and  Purchaser,  22  ;  Will,  1. 

SET-OFF.     See  Bank,  2  ;  Ejectment,  4. 

1 .  A  purchaser  buying  goods  from  a  broker  which  are  not  in  his  posses- 
sion cannot  set  off  a  claim  against  the  broker  in  a  suit  for  the  purchase-money. 
Dunn  V.   Wright,  59. 

2.  A  debt  not  in  judgment  cannot  be  set  off  to  a  judgment.  T%orp  v. 
Wegefarth,  62. 

3.  Tlicre  is  no  right  to  tender  a  chose  in  action  against  the  creditor  in  pay- 
ment of  a  judgment  or  execution.     Id. 

SHERIFF.     See  Election,  1 ;  Execution,  5. 

SPECIFIC  PERFORMANCE.     See  Equity,  14. 

1.  A  delay  of  fifteen  years  is  a  strong  ground  for  refusing  a  decree  of 
specific  performance.     Eyre  r.  Eyre,  119, 

2.  No  decree  can  be  made  in  a  suit  by  husband  and  wife  for  specific  per- 
formance, where  the  wife  dies,  and  her  children  have  not  been  made  com- 
plainants.    Hand  v.  Jacobus^  122. 

STAMPS. 

1.  The  receipt  of  an  express  company  for  goods  delivered  to  them  is  not 
subject  to  a  stamp.     Belger  v.  Dinsmore,  188. 

2.  An  internal  revenue  stamp  is  no  part  of  a  note.  Hallock  v.  Jaudin^ 
188. 

3.  A  letter  stating  that  a  note  will  be  paid  by  a  creditor,  does  not  require  * 
stamp.     Boyd  v.  Hood,  317. 
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4.  The  accidental  omission  to  stamp  a  note,  at  the  time  it  is  made,  will  not 
invalidate  it.     Green  v.  Lovsry^  317. 

5.  A  judgment  on  an  unstamped  bond  is  not  void.  Ritter  v.  Brendlinger^ 
638. 

6.  A  promissory  note  made  since  the  30th  day  of  Jane  1864  cannot  be 
stamped  in  open  court,  and  then  read  to  the  jury.      Wigham  r.  Pickett,  701. 

STEAMBOAT.     See  Common  Cakqikr,  2. 

STOCK:     See  Guardian  ;  Trust  and  Trustee,  4-7. 

1 .  The  signing  of  a  certificate,  that  certain  parties  have  agreed  to  form  a 
bank,  with  the  number  of  shares  affixed  to  the  several  signatures,  renders  the 
subscribers  liable  to  the  bank  as  stockholders.     Cole,  Receiver  v.  Ryan,  379. 

2.  A  transfer  of  stock  hond  fide,  renders  the  transferee  liable  for  the 
amount  unpaid.     Id, 

STREAM.     See  Nuisance,  6  ;  Riparian  Owner,  1-2. 

STREET.    See  Municipal  Corporation,  5-6. 

SUBROGATION. 

1.  Subrogation  is  purely  an  equitable  result,  and  depends  on  facts  to  de- 
velop its  necessity,  that  justice  may  be  done.    Mosier's  Appeal,  63. 

2.  Subrogation  is  applicable  wherever  a  payment  is  made  nnder  a  legiti- 
mate and  fair  effort  to  protect  the  ascertained  interests  of  the  party  paying, 
and  where  intervening  rights  are  not  legally  jeopardissed  or  defeated.    Id, 

SURETY.    See  Estoppel,  9  ;  Replevin,  3. 

1.  Mere  forbearance  by  a  creditor  to  the  principal  debtor,  however  preju- 
dicial it  may  be  to  the  surety,  will  not  have  the  effect  of  discharging  him 
from  his  liability.     Railroad  v.  Shaeffer,  110. 

2.  The  case  of  the  sureties  of  a  railroad  officer,  charged  with  the  receipt 
and  disbursement  of  money,  is  within  the  rule  ;  and  the  company  is  not  bound 
to  dismiss  the  officer  as  soon  as  any  default  becomes  known,  and  to  give  notice 
to  the  sureties  that  they  may  take  measures  to  secure  themselves  by  proceedings 
against  the  principal.     Id. 

3.  Where  an  officer  of  a  corporation  violates  his  duty,  knowledge  oir  the  part 
of  other  officers  of  the  corporation  of  the  default,  or  even  connivance  in  it, 
does  not  discharge  the  sureties.    Id. 

4.  Two  or  more  persons  severally  signing  a  promissory  note  as  sureties  do 
not  thereby  incur  a  joint  liability.     Bunker  v.  Tufla,  188. 

5.  Several  sureties  paying  the  debt  of  their  principal  is  no  evidence  of  a 
partnership  between  them.    Id. 

TAXATION.    See  Coin,  2 ;  Lboal  Tender  Notes,  4 ;  Vendor  and  Pur- 
chaser, 14. 

1.  An  assessment  of  a  tax  in  St.  Louis,  against  a  lot,  is  not  vitiated  by  an 
error  in  respect  to  the  ownership  thereof.  City  of  St,  Louie  v.  De  Noui, 
383. 

2.  The  income  tax  of  2  per  cent,  under  the  Act  of  February  1865,  is  not 
in  violation  of  the  Constitution.     Glasgow  v.  Rowte,  383. 

3.  A  tax  collector  has  no  right  to  take  money  to  pay  taxes  from  a  drawer 
in  a  bank,  without  the  consent  of  the  officers.  National  Bank  of  Sandy  Hill 
V.  Fancker,  384, 

4.  Certificates  of  indebtedness  issued  by  the  United  States  for  supplies  fur- 
nished to  carry  on  the  war,  are  exempt  from  state  taxation.  TTte  Banks  v. 
The  Mayor,  447. 

5.  A  writ  of  error  lies  from  the  Supreme  Court  of  the  United  States,  to 
the  decision  of  a  state  court  against  a  right,  privilege,  or  immunity  claimed 
under  the  Constitution.    Id, 

6.  A  town  summoned  as  trustee  cannot  apply  tax  due  by  the  defendant 
cestui  que  trust,  to  the  payment  of  a  debt  which  the  town  owes  said  defendant. 
Johnson  v.  Howard,  638. 

TELEGRAPH.    See  Broker,  4. 


794  INDEX. 

TENANT  IN  COMMON.     See  Lakdlord  and  Tenant,  1 ;  Pabtition,  2-4. 
A  convejance  bv  any  number  of  tenants  in  common,  less  than  the  whole, 
though  not  void,  cannot  be  made  to  prejudice  the  tenants  not  joining  in  the 
deed.     Gates  v.  SalmoUf  510. 

TENANT  FOR  LIFE.     See  Equity,  6. 

1.  Tenant  for  life  is  bound  to  repair  the  ordinary  wear  and  tear  to  the  pre- 
mises.    In  the  Matter  of  Lands  of  Mary  E.  Stull^  127. 

2.  The  accumulated  surplus  or  undivided  earnings  of  an  incorporated  com- 
pany are  part  of  its  capital,  and  as  such  belong  to  the  remainder-man ;  but 
an  extra  dividend  declared  out  of  the  earnings  belongs  to  the  life  tenant. 
Van  Doren  v.  Van  Doren's  Trustee^  189. 

TENANT  FOR  YEARS.     See  Mohtoaob,  4. 

TENDER.     See  Payment,  1 ;  Set-off,  3. 

TIMBER.     See  Trespass,  4  ;  Waste. 

TOWN.     See  Assumpsit,  4 ;  Bocnty,  1 ;  International  Law,  2 ;   Taxa- 
tion, 6. 

1.  Towns  owe  a  statutory  duty  to  travellers,  for  the  breach  of  which  the 
party  injured  may  maintain  an  action,  to  remove  from  the  margins  of  their 
highways  objects  unlawfully  deposited  there,  which,  by  their  frightful  appear- 
ance, make  it  unsafe  to  travel  the  road  with  ordinary  horses.  Morse  v.  Town 
of  Richmond f  81. 

2.  The  duty  of  the  town  to  remove  the  obstmctlbn  from  the  highway  does 
not  attach  until  they  know  of  it,  or  ought  to  know  of  it,  nor  while  it  is  upon 
the  highway  a  reasonable  time  for  the  purposes  of  transportation  over  it.     Id, 

3.  Though  a  town  is  not  bound  to  work  the  whole  width  of  the  road  where 
the  travel  does  not  require  it,  yet  they  have  a  right  to  control  the  whole  width 
and  have  a  corresponding  duty.  If  they  suffer  objects  to  remain  deposited  on 
the  margin  which,  by  their  frightful  appearance,  make  the  whole  road  unsafe, 
they  will  be  liable  for  such  accidents  by  fright  as  are  the  natural  result  of 
their  neglect.    Id, 

4.  Towns  are  held  to  a  higher  responsibility  with  reference  to  removing 
deposits  of  private  property  which  are  placed  on  the  road  without  right  and 
obstruct  public  travel  by  their  frightful  appearance,  than  with  reference  to 
removing  equally  dangerous  objects  which  either  are  incident  to  the  nature 
of  the  soil  and  country,  or  are  thrown  upon  the  margin  in  process  of  con- 
structing the  road.    Id. 

5.  The  selectmen  of  a  town  may  appoint  an  agent  to  build  or  repair  roads 
or  bridges.     Dow  v.  Epping^  445. 

TRADE.     See  Contract,  5  ;  Fixtures,  1. 

TRADE-MARK. 

1 .  A  trade-mark  having  upon  it  a  false  statement  which  did  not,  and  could 
not  produce  any  effect  upon  the  purchasers  of  the  article,  is  nevertheless  so 
tainted  by  the  falsehood  that  equity  refuses  to  protect  it.  Palmer  v.  Harris, 
137. 

2.  A  trade-mark  for  a  brand  of  segars,  manufactured  in  New  York,  had  upon 
it,  in  Spanish,  words,  which  interpreted  into  English,  mean :  "  Factory  of 
segars  from  the  best  plantations  de  la  Vuelta  Abajo,calle  del  Agua,  Habana." 
Equity  refused,  on  the  ground  of  the  falsehood,  to  enjoin  a  printer  from  coun- 
terfeiting the  device,  and  supplying  the  trade  with  his  imitations.     Id, 

3.  The  complainant  having  first  appropriated  and  applied  the  name  of 
**  Charter  Oak*'  to  a  certain  pattern  of  stoves  manufactured  and  sold  by  him, 
will  be  protected  by  injunction  in  the  exclusive  use  of  the  name  as  a  trade-mark. 
Fllley  V.  Fassett,  402. 

4.  Any  contrivance,  design,  device,  name,  or  s3rmbol,  which  points  out  tlie 
true  source  and  origin  of  the  goods  to  which  it  is  applied,  or  which  designates 
the  dealer's  place  of  business,  may  be  employed  as  a  trade-mark,  and  the  right 
to  its  exclusive  use  will  be  protected  by  the  courts.     Id. 

5.  The  appropriation  of  any  prominent,  essential,  or  vital  feature  of  a  trade- 
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mftrk  by  another,  is  an  iniringement.  If  the  trade-mark  is  simulated  in  such 
manner  as  probably  to  deceire  customers,  the  piracy  may  be  checked  by  in- 
junction.    FUley  T.  Fassettf  402. 

6.  The  statute  of  Missouri  providing  for  the  filing  of  a  description  of  any 
trade*mark  sought  to  be  used,  was  not  designed  to  abridge  or  weaken  the 
right  to  any  tr^e-mark  which  may  be  acquired  in  the  usual  way.  It  does 
not  authorize  the  appropriation  by  one  party  of  a  trade-mark  the  title  and 
ownership  of  which  belongs  to  another.    Id* 

TRESPASS. 

1.  Joint  trespassers  may  be  sued  together,  or  any  of  them  separately,  and 
the  non-joinder  of  the  others  is  no  defence.     Bailey  t.  Berruy  270. 

2.  A  release  to  one  of  several  joint  trespassers  will  discnargo  all ;  but  it 
must  be  a  technical  release,  not  merely  a  covenant  not  to  sue,  or  other  instru- 
ment amounting  to  a  release  by  implication  merely.     Id. 

3.  An  agreement  with  a  portion  of  such  joint  trespassers  to  withdraw  the 
suit  as  to  diem,  for  a  certain  sum  of  money,  will  not  discharge  the  others. 
Id. 

4.  A  wrong-doer  cannot  dispute  the  title  of  one  in  the  possession  of  land 
and  claiming  as  owner,  in  an  action  against  him  for  cutting  down  and  carry- 
ing away  timber.     Nelaon  v.  Mather,  447. 

5.  A  person  resisting  one  specially  authorized,  to  serve  process,  if  cogni- 
sant of  the  fact,  is  liable  in  an  action  of  trespass  for  an  assault  and  battery. 
Leach  v.  IVancis,  511. 

6.  The  plaintiff  was  unlawfully  seized  by  the  defendants,  carried  thence 
three  miles  and  confined  in  a  room  several  hours,  and  thence  to  a  town  meet- 
ing, where  he  took  an  oath  to  support  the  Constitution  of  the  United  States, 
and  was  discharged.  In  the  trial  of  an  action  of  trespass,  based  upon  these 
facts,  the  plaintiff  claimed,  (1)  Actual  damages  resulting  from  his  seizure  and 
detention  ;  (2.)  Damages  for  the  indignity  thereby  suffered;  and  (3.)  Puni- 
tive damages.     Held : — 

7.  That  the  plaintiff  was  entitled  to  recover  full  pecuniary  indemnity  for 
the  actual  corporeal  injury  received,  and  for  the  actual  damages  directly  re- 
sulting therefrom,  such  as  loss  of  time,  expense  of  cure,  and  the  like ; 

8.  That  the  declarations  of  the  plaintiff,  made  prior  to  the  unlawful  arrest 
and  tending  to  provoke  the  same,  not  being  a  legal  justification  thereof,  are  in- 
admissible in  mitigation  of  the  actual  damages  ;  but, 

9.  That  such  declaration  made  on  the  same  day,  and  communicated  to  the 
defendants  prior  to  such  arrest,  together  with  all  the  facts  and  circumstances 
fairly  and  clearly  connected  with  the  arrest,  indicative  of  the  motives,  provo- 
cations, and  conduct  of  both  parties,  are  admissible  upon  the  question  of 
damages  claimed  upon  the  other  two  grounds.     Prentiss  v.  Shaw  et  al,,  712. 

TROVER. 

It  is  no  defence  to  an  action  of  trover  that  the  property  sold  was  govern- 
ment bonds  payable  to  bearer,  provided  the  principal  was  not  the  bond  fide 
purchaser.     Kimball ,  Executor,  y.  Billings ,  189. 

TRUST  AND   TRUSTEE.     See   Dscsdbnt's  Estatb,   2;   Equity.    4-7; 
Pbictice,  2. 

1 .  Where  a  deed  expresses  a  nominal  consideration  never  paid,  no  use  results 
to  the  grantor.     Hogan  v.  Jacques^  120. 

2.  A  trust  estate  cannot  be  sold  by  execution.     Id, 

3.  The  title  of  a  bond  fide  purchaser  from  one,  who  bought  at  an  illegal 
sale  of  a  trustee  or  executor,  will  not  be  set  aside.     Booraetn  v.  IVe/ls,  128. 

4.  The  holder  of  stock  as  trustee  has  primd  facie  no  right  to  pledge  it  as 
security  for  his  private  debt,  and  one  who  takes  it  under  such  circumstances 
docs  so  at  his  own  peril.     Shaw  v.  Spencer,  219. 

6.  The  word  **  trustee"  in  the  certificate  is  notice  to  all  persons  to  whom 
the  certificate  may  be  delivered,  sufiicicnt  to  put  the  taker  on  inquiry  as  to 
the  nature  of  the  trust  and  the  lawfulness  of  the  pledge.     Id, 

6.  No  usage  of  brokers  or  course  of  business  can  avail  against  these  rules 
of  law,  and  therefore  evidence  of  such  usage  is  inadmissible.    Id, 
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7.  Where  the  equitable  owner  of  stock  which  has  been  pledged  anlawfnlly 
by  the  trustee,  has  given  notice  of  his  rights  to  the  pledgee,  his  mere  presence 
and  failure  to  object  to  the  payment  by  the  pledgee,  of  an  assessment  on  the 
stock,  does  not  stop  him  from  the  legal  assertion  of  his  title,  though  equity 
will  require  him  to  refund  the  amount  so  paid.     Shaw  v.  Spencer,  219. 

8.  A  trustee  is  only  bound  to  use  ordinary  diligence  in  the  preservation  of 
the  trust  funds.     Campbell  r.  Miller ^  318. 

9.  Trustees  cannot  retire  with  their  counsel,  and  prepare  their  answers  to 
depositions,  they  must  be  written  by  the  magistrate.  Morrison  r.  AnniSf 
571. 

10.  One  cannot  be  made  liable  as  trustee,  for  securities  which  he  holds  as 
the  agent  of  another.    Smith  y.  Wile^y  634. 

11.  Persons  who  have  traded  with  and  given  credit  to  the  trustee  of  a  mar- 
i^ed  woman's  separate  estate,  cannot,  in  the  first  instance,  go  into  chancery 
to  have  their  debts  paid  out  of  the  trust  estate.  Pollard  et  al.  v.  Cleveland  H 
aU,  702. 

12.  Where  A.  agrees  with  B.  that  he  will  purchase  a  sheriflfs  certificate  of 
sale  of  a  mining  claim,  and  take  an  assignment  in  his  own  name  for  the  joint 
benefit  of  both,  and  A.  makes  the  purchase,  B.  furnishing  his  proportion  of 
the  money,  and  takes  a  sheriff's  deed  in  his  own  name,  a  resulting  trust  arises, 
and  A.  holds  a  part  of  the  property  in  trust  for  B.     Dikeman  v.  Xorrie,  702. 

VlgJNDOR  AND  PURCHASER.     See  Assumpsit,  6 ;  Confederate  States, 
1 ;  Debtor  and  Creditor,  8 ;  Ejectment,  6. 

I.  0/  Real  Estate, 

1.  A  conveyance  of  part  of  mortgaged  premises  *' subject  to  the  payment 
of  all  liens  now  on  the  same,'*  docs  not  create  a  personal  obligation  on  the 
vendor  to  pay  the  mortgage  or  any  part  of  it ;  but  it  makes  the  part  so  con- 
veyed  as  against  the  residue  subject  to  its  proper  proportion  of  the  mortgage- 
debt,  and  to  that  only.    Hoy  v.  Bramhall,  124. 

2.  A  purchaser  who  buys  land  at  a  lower  price  by  representing  a  mortgage 
as  an  encumbrance,  which  was  not,  will  be  compelled  to  make  good  the 
amount  of  it  to  the  vendor.     Winans  v.  Winans^  186. 

3.  The  rule  that  the  title  of  a  purchaser  acquired  under  a  judicial  sale  will 
be  held  good,  though  the  judgment  be  afterwards  reversed,  applies  to  all  pur- 
chasers, whether  parties  to  the  suit  or  not.     Gordon  v.  Canal  Co,^  279. 

4.  By  a  decree  of  the  Circuit  Court,  a  claim  was  held  to  be  a  lied  on  an 
entire  canal.  From  this  decree  an  appeal  was  taken  to  the  Supreme  Court, 
pending  which  the  canal  was  sold  under  the  decree,  and  the  plaintiff  in  the 
decree  became  the  purchaser.  The  Supreme  Court  reversed  the  decree  on  the 
ground  that  the  claim  was  a  lien  on  a  section  of  the  canal  only.  Held,  that 
plaintiff's  title  under  the  sale  was  not  affected  by  the  reversal.    Id. 

5.  A  purchaser  is  not  entitled  to  the  rents  accruing  between  the  time  of 
sale  and  delivery  of  the  deed,  on  the  foreclosure  of  a  mortgage.  Mitchell  v. 
Bartlett,  441. 

6.  Vendee  will  not  be  deemed  to  have  assented  to  a  contract  for  sale  of 
land,  which  only  binds  one  of  two  vendors.     Snyder  v.  Neefus,  639. 

7.  The  vendor  of  real  estate,  retains  a  lien  for  the  unpaid  purchase-money, 
even  after  conveyance  of  the  legal  title  to  the  vendee.    Schwarz  v.  Stein,  702. 

8.  The  possession  of  land  by  a  stranger  to  the  record  title,  is  sufficient 
notice  of  a  claim,  to  put  a  purchaser  on  inquiry.     Pell  v.  McElroy,  703. 

II.  Of  Chattels. 

9.  An  unconditional  delivery  of  goods  without  payment,  does  not  pass  the 
title,  where  there  has  been  fraudulent  misrepresentation.  Hicks  v.  Camp^ 
belly  190. 

10.  A  vendor  cannot  demand  immediate  payment  of  the  purchase-money, 
after  an  agreement  to  extend  the  time  of  such  payment.  Cythe  v.  La  Ibntain^ 
190. 

1 1 .  A  vendee  cannot  rescind  a  contract  of  sale  after  receiving  part  of  the 
property  without  an  offer  to  restore.      Woodruff  r,  Peterson^  190. 
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12.  The  doctrine  of  fraud  in  law  as  applicable  to  change  of  title  in  personal 
property  without  change  of  possession  is  merely  a  kind  of  rule  of  evidence 
prescribing  what  facts  proved  shall  be  held  to  conclusively  show  the  existence 
of  fraud,  and  thus  creating  a  kind  of  estoppel  tn  pais.  Daniels  t.  Selson^ 
149. 

13.  The  rule  rests  upon  grounds  of  policy  only,  and  its  application  has 
been  limited  to  creditors  and  bondjide  purchasers.  It  does  not  apply  in  favor 
of  a  state  or  county  levying  a  tax.     Id. 

14.  Therefore,  a  chattel  belonging  to  A.  cannot  be  levied  upon  for  a  tax 
due  by  B.,  although  it  formerly  belonged  to  B.  and  still  remains  in  his  pos- 
session.   Id. 

15.  The  title  to  articles  too  ponderous  for  actual  delivery,  may  pass  by 
symbolical  delivery.     JTiompson  v.  B.  if  0.  Railroad  Co»^  318. 

16.  Title  to  property  will  not  pass  where  anything  remains  to  be  done  to 
ascertain  it.     Camp  v.  Norton ^  319. 

17.  Refusal  to  deliver  after  demand,  entitles  the  vendee  to  an  action  for 
non-delivery.     Id, 

18.  The  consummation  of  the  sale  of  a  chattel,  is  the  delivery,  and  subsequent 
agreements  as  to  time  of  payment  do  not  alter  it.     Blow,  Adm.^  v.  Spear ^  383. 

19.  Where  covenants  are  mutual  and  dependent,  performance  or  an  offer 
to  perform,  on  the  one  part,  is  a  condition  precedent  to  the  right  to  insist  upon 
performance  on  the  other  part.     Hill  v.  Grigshy,  511. 

20.  One  induced  to  purchase  part  of  a  vessel  on  a  fraudulent  representation 
of  the  cost  price,  is  entitled  to  recover  the  over-payment.  Pendergast  v.  Reed^ 
695. 

21.  Where  the  title  to  property  is  to  remain  in  the  seller,  until  the  payment 
of  the  price  upon  a  fixed  day,  sudi  payment  is  a  strict  condition  precedent,  and 
the  right  of  property  is  not  vested  in  the  purchaser.  Putnam  v.  Lamphier^ 
701. 

22.  The  sale  of  a  horse  belonging  to  the  United  States,  by  an  officer  of  the 
army,  to  a  bond  fide  purchaser,  but  without  the  authority  or  assent  of  the 
government,  will  not  pass  the  title  against  the  latter.    Johnson  v.  FVisbie,  756. 

23.  Persons  dealing  with  agents  or  officers  in  regard  to  public  property,  are 
bound  to  know  the  extent  of  their  authority.     Id, 

VESSEL.     See  Admiralty,  3-4-5  ;  Pbizb  ;  Vbm dob  and  Pubchabbb,  20. 

1.  Congress  has  the  exclusive  power  to  provide  where  the  evidence  of  title 
of  registered  and  enrolled  vessels  shall  be  recorded.    Wood  v.  Stockwdl,  190. 

2.  The  state  legislature  has  no  authority,  directly  or  indirectly,  to  add  to 
or  dispense  with  the  requirements  of  section  1  of  the  Act  of  Congress  of  July 
29th  1850,  entitled  an  "  Act  to  provide  for  recording  the  conveyances  of  ves- 
sels.*'    Id. 

WAR,     See  Iktbbnatioval  Law,  1-14  ;  Taxation,  4, 

WAREHOUSEMAN.     See  Bailmbnt,  3. 

WARRANTY. 

Covenant  to  warrant  and  defend  against  all  persons  claiming  premises, 
means  persons  having  valid  claims.     Gleason  v.  Smith,  632. 

WASTE.     See  Witness,  S. 

An  injunction  will  be  granted  to  prevent  a  tenant  from  committing  waste, 
by  cutting  timber,  or  an  action  will  lie  to  recover  damages  by  the  remainder- 
man.    McCay  v.  Wait^  191. 

WATERS  AND  WATERCOURSES.     See  Damages,  3. 

1.  A  right  to  divert  the  water  of  a  river,  is  an  incorporeal  hereditament, 
and  can  pass  only  by  instrument  under  seal.  Veghte  v.  The  Raritan  Water 
Power  Co.f  191. 

2.  A  party  will  be  liable  for  injury  resulting  from  neglect  to  keep  a  ditch 
in  repair,  which  passes  through  another's  land.     Richardson  v.  A'ter,  192.  ^ 

3.  A  party  is  bound  to  use  as  great  care  in  managing  his  ditch,  to  avoid 
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injury  to  uiother,  as  a  pradent  person  would,  were  the  propertj  exposed  his 
own.     Campbdl  t.  B>  R,  4r  A,  W.  Co,,  503. 

4.  The  ralae  of  a  water  ditch  is  its  capacity,  and  the  market  yalne  of  water 
in  the  yidnity.     Clark  t.  Willett^  504. 

WILL.    See  Charitjlblb  Uskb  ;  Exscctob  and  Administbator,  2. 

1.  If  a  will  direct  executors  to  sell  a  certain  tract  after  the  death  of  a  cer- 
tain legatee,  and  contains  no  other  power  of  sale,  a  sale  in  the  lifetime  of 
such  legatee  is  void.     Booraem  y.  WellSf  127. 

2.  A  power  of  appointment  giyen  by  will,  to  deyise  certain  property  among 
such  bcneyolent,  religious,  or  charitable  institutions  as  may  be  deemed  pro- 
per, is  yoid,  as  being  too  yague  and  indefinite.  Norris  y.  Thomyson^s  Ex^n, 
245. 

3.  Neither  age,  nor  sickness,  nor  extreme  distress,  nor  debility  of  body 
will  disqualify  a  person  from  making  a  will,  if  suiBcient  intelligence  remain, 
and  such  person  is  free  from  unlawful  influence.     Higgins  y.  Carlton,  255. 

4.  AlthoQgh  a  will  may  be  ineffectual  to  pass  land  in  another  state,  because 
not  attested  by  subscribiDg  witnesses,  yet  an  heir  at  law  to  whom  a  legacy  is 
given  from  the  testator's  Pennsylyania  estate,  the  will  being  valid  in  this 
state,  will  be  put  to  his  election,  and  will  not  be  permitted  to  claim  the  gift 
without  giving  assent  to  everything  contained  in  the  instrument.  Van  Djfke 
y.  Van  Difke,  462. 

5.  The  English  rule  that  cases  in  which  a  legacy  is  given  upon  the  express 
condition  that  the  legatee  shall  give  up  his  claim  to  real  cstato,  are  distinguish- 
able from  those  in  which  it  is  clearly  implied^  rests  upon  no  sufficient  reason 
and  cannot  be  satisfactorily  explained.     Id. 

6.  The  doctrine  of  equitable  election  is  grounded  upon  the  ascertained  inten- 
tion of  the  testator.    Id, 

7.  Equitable  election  rests  upon  the  principle  of  compensation  ;  and  not 
of  forfeiture,  which  applies  only  to  thp  non-performance  of  an  express  condi- 
tion.    Id, 

8.  Courts  of  equity  in  Pennsylvania  have  jarisdiction  in  cases  of  election 
on  the  ground  of  trust ;  although  the  case  arises  under  a  will,  and  bears  inci- 
dentally upon  the  settlement  of  a  decedent's  estate.  The  jurisdiction  of  the 
Orphans'  Court  is  concurrent,  but  not  exclusive.     Id. 

9.  A  copy  may  under  certain  circumstances  be  proved  as  the  will  of  a  de- 
ceased person.     Dudley  r,  Wardner,  511. 

10.  No  particular  language  is  necessary  to  create  a  charge  on  land;  the 
intention  to  charge  is  to  be  carried  out  whenever  it  is  discoverable  from  any- 
thing In  the  instrument.     Okeson's  Appeal^  703. 

11.  A  conveyance  of  land,  in  trust  to  pay  the  proceeds  to  the  grantor  for 
life,  then  to  his  wife  for  life,  and  after  the  death  of  both,  to  be  sold,  and  cer- 
tain specified  sums  to  be  paid  to  grantor's  children,  is  not  in  the  nature  of  a 
will  and  cannot  be  revoked.     Bitterns  Appeal,  704. 

12.  The  following  instrument :  '*  I  wish  five  thousand  dollars  to  go  to  John 
C.  Cole  in  the  event  of  my  dying  intestate,  and  the  balance  of  my  property 
to  go  to  Robert  Beatie,  to  be  disposed  of  by  him  as  his  judgment  may  dictate," 
if  properly  executed  and  witnessed,  is  testamentary  in  its  character,  and  is  a 
will.     Estate  of  Wood,  704. 

WITNESS.    See  Crimiwal  Law,  3. 

1.  Objection  to  witness  on  ground  of  incompetency  by  reason  of  interest, 
must  be  made  in  time  for  other  party  to  remove  it  if  possible,  or  to  supply  the 
want  by  other  testimony.     Graham'v.  Berryman^  \2S. 

2.  The  Act  of  1864,  ch.  280  Maine,  allowing  a  person  charged  with  crime 
to  be  called  as  a  witness  at  the  trial  '*  at  his  own  request,  but  not  otherwise," 
is  constitutional.     State  v.  Bartlett,  184. 

3.  The  opinion  of  a  witness  as  to  waste  committed  by  a  tenant  for  life,  is  ' 
not  admissible  in  evidence.      Woodward  y.  Gates,  319. 

4.  Not  a  resident  of  this  staie,  is  entitled  to  mileage  for  the  whole  distance 
travelled.     Ducher  v.  Justices  of  Inferior  Court,  320.  . 
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5.  An  interested  witness  cannot  be  offered  to  purge  himself  of  his  interest 
by  his  own  voire  dire.     Coal  Co.  t.  Foster,  868. 

6.  The  wife  of  a  minor's  next  friend,  is  a  competent  witness  for  the  ad* 
ministrator,  who  has  been' substituted,  after  suit  brought  by  the  next  friend. 
Taylor  v.  Grand  Trunk  R.,  571. 

7.  The  testimony  of  a  physician  is  admissible  although  his  knowledge  is 
derived  from  study  alone.    Id. 

8.  Party  to  a  suit,  not  allowed  to  testify,  when  adversary  is  executor  or 
administrator.     Brown  ▼.  Broum^  576. 

9.  The  rule  is  not  universal  that  a  witness  must  state  facts  and  not  opinions. 
Town  of  Cavendish  v.  Troy,  639. 

10.  Death  of  one  party  to  cause  of  action,  is  ground  for  excluding  the  survi- 
vor from  testifying.     Hollister^  Adm,  of  Barrows,  v.  Young,  639. 

11.  i^ witness  who  was  a  lawyer  being  under  examination  was  questioned 
touching  a  certain  conveyance  made  to  him  by  the  bankrupt  and  wife  and  a 
subsequent  conveyance  by  him  to  the  wife,  and  refused  to  testify  thereon  as 
matter  within  the  privilege  of  confidential  communications  between  attorney 
and  client.  Held,  on  the  facts  stated  the  questions  were  proper  and  must 
be  answered,  and  are  not  within  such  privilege.     In  Re  BeUis,  747. 
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